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Second  Annual  Meeting 


OF  THE 


Pennsylvania  Bar  Association 

Bedford  Springs,  Pa.,  Jalij  8,  1896. 

The  Second  Annual  Meeting  of  the  Pennsylvania  Bar 
Association  was  called  to  order  at  10.30  o'clock  A.  M.,  in  the 
Assembly  Room  of  the  Bedford  Springs  Hotel,  Saninel 
Dickson,  Esq.,  Preaideni,  in  the  Chair,  who  opened  the 
Sessions  with  an  Address  on 

THE  DEVELOPMENT  IN  PENNSYLVANIA  OF 
CONSTITUTIONAL  RESTRAINTS  UPON 
THE  POWER  AND  PROCEDURE  OF  THE 
LEGISLATURE 

Gentlemen  of  the  Pennsylvania  Bar  Aasoeiation  : 

•  It  is  made  the  dutv  of  the  President  to  deliver,  at  this 
meeting)  sin  address  "  with  particular  reference  to  any  stat- 
utory changes  in  the  State  of  public  interest,  and  any  needed 
changes  su<j:gested  by  judicial  decisions  during  the  year." 
The  laws  enacted  at  the  session  of  1895  do  not  call  for  auv 
minute  or  elaborate  discussion,  and  what  is  to  be  said  upon 
the  topic  specially  assigned  can  be  said  incidentally.  I 
propose,  therefore,  to  trace  the  development  in  Pennsylvania 
of  constitutional  restraints  upon  the  power  and  procedure  of 
the  Legislature. 

Of  late  years,  the  condition  of  things  in  most  Euroi>ean 
countries,  and  especially  in  France  and  in .  England,  has 
attracted  unusual  attention  to  questions  relating  to  the  theory 
and  art  of  government.  The  republican  government  of 
France  is  in  a  state  of  unstable  equilibrium,  and  the  Senate 
seems  to  be  vainly  striving  to  retain  the  share  of  power 
granted  by  the  Constitution  ;  and  in  the  last  general  election 
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ill  England,  the  House  of  Lords,  which  has  always  given 
way  before  the  Commons  when  it  was  certain  that  the  latter 
truly  represented  the  wishes  of  the  people,  was  threatened 
with  annihilation  for  having  refused  its  assent  to  a  bill 
passed  by  the  lower  house,  although  the  result  of  the  general 
election  which  followed  showed  that  the  bill  did  not  command 
popular  approval. 

Throughout  Europe,  with  the  exception  of  Russia,  the 
tendency  towards  democracy  seems  to  be  steadily  growing. 
The  question  which  disturbs  all  thoughtful  men  is  how  tlic 
coming  government  of  the  people  is  to  be  reguhited  and 
controlled.  The  illusions,  which  swaved  men's  minds  in 
1790,  when : 

As  if  waked  from  sleep,  the  Nations  hailed 
Their  great  expectancy ; 

and  even  the  sanguine  hopes,  which  inspired  them  in  1848, 
have  died  away,  and  the  problems  of  government  are  dealt 
with  rather  in  the  prosaic  fashion  of  a  previous  century, 
when  it  was  said  : 

For  forms  of  government  let  fools  contest; 
Whate'er  is  best  administer'd  is  best. 

It  is  in  this  temper  that  Bagehot,  who  in  his  political, 
as  well  as  in  his  economic,  .writings  was  in  the  habit  of  look- 
ing at  things  rather  tlian  words,  has  discussed  the  English 
Constitution.  No  more  curious  contrast  between  two 
accounts  of  the  same  svstem  can  be  found  than  between  the 
vague  generalities  and  platitudes  of  Blackstone  and  Bagehot's 
description  of  tiie  way  in  which  the  English  Government 
has  come  to  be  a  government  by  a  committee  of  the  House 
of  Commons,  called  a  Cabinet,  and  of  the  manner  in  which 
laws  are,  in  fact,  made,  and  the  work  of  administering  the 
government  actually  carried  on  by  tiiis  legislative  committee. 
His  little  volume,  however,  is  devoted  to  things  as  they  were 
when  he  wrote,  but  the  facts  with  wliich  the  English  people 
have  now  to  deal  are  that  having  virtually  univei^sal  suffrage, 
they  have  no  effective  second  chamber,  no  independent 
executive,  no  written  constitution,   and  no  court  to   annul 
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unconstitutiouaJ  laws.  Confronted  with  this  condition,  they 
have  recently  been  studying  the  results  of  the  experiment  in 
popular  government,  which  the  people  of  the  United  States 
have  been  making,  in  a  very  different  spirit  from  that  in 
which  they  once  criticised  our  institutions. 

Writing  in  1862,  the  historian  FiHjeman  says: 

At  all  events  the  American  Union  has  actually  secured,  for  what 
is  really  a  long  period  of  time,  a  greater  amount  of  peace  and  free- 
dom than  was  ever  before  enjoyed  by  so  large  a  portion  of  the 
earth's  surface.  There  have  been,  and  still  are,  vaster  despotic 
empires,  but  never  before  has  so  large  an  inhabited  territory 
remained  for  more  than  seventy  years  in  the  enjoyment  at  once  of 
internal  freedom  and  exemption  from  the  scourge  of  internal  war. 

"History  of  Federal  Government,"  Vol.  I,  page  112. 

So,  too,  in  his  "Essays  on  Popular  Government,"  which 
were  published  in  1885,  Sir  Henry  Sumner  Maine  said : 

On  the  whole,  there  is  only  one  country  in  which  the  question  of 
the  safest  and  most  workable  form  of  democratic  government  has 
been  adequately  discussed,  and  the  results  of  discussion  tested  by 
experiment.  This  is  the  United  States  of  America.  American 
experience  has,  I  think,  shown  that,  by  wise  constitutional  provisions 
thoroughly  thought  out  beforehand,  democracy  may  be  made  toler- 
able. The  public  powers  are  carefully  defined  ;  the  mode  in  which 
they  are  to  be  exercised  is  fixed ;  and  the  amplest  securities  are 
taken  that  none  of  the  more  important  constitutional  arrangements 
shall  be  altered  without  every  guarantee  of  caution  and  every  oppor- 
tunity for  deliberation. 

The  experiment  is  not  conclusive,  for  the  Americans,  settled  in 
a  country  of  boundless,  unexhausted  wealth,  have  never  been  tempted 
to  engage  in  socialistic  legislation  ;  but,  as  far  as  it  has  gone,  a  large 
measure  of  success  cannot  be  denied  to  it,  success  which  has  all  but 
dispelled  the  old  ill-fame  of  democracy. 

**  Popular  Government,"  page  110. 

The  Federal  Constitution  has  survived  the  mockery  of  itself  in 
France  and  in  Spanish  America.  Its  success  has  been  so  great  and 
striking,  that  men  have  almost  forgotten  it,  that  if  the  whole  of  the 
known  experiments  of  mankind  in  government  be  looked  at  together, 
there  has  been  no  form  of  government  so  unsuccessful  as  the 
republican. 

Ibid,,  page  202. 
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The  favorable  judgment  of  these  high  authorities  has 
been  more  than  confirmed  by  Mr.  liryce,  in  his  "  American 
Commonwealth,"  and  even  Mr.  Lecky,  who  augurs  so  unfavor- 
ably for  the  liberty  and  security  of  the  citizen  when 
democracy  shall  have  established  itself  throughout  Europe, 
points  to  the  exceptionable  conditions  under  which  the 
experiment  of  democratic  government  has  been  tried  in  the 
United  States,  as  accidents  which  render  the  result  of  the 
trial  an  unsafe  precedent  for  other  countries.  (*'  Democracy 
and  Liberty,"  pages  67-68.) 

In  view  of  some  recent  developments,  and  of  tendencies 
which  are  becoming  more  and  more  apparent,  it  is  probable 
that  some  of  the  commendation,  as  well  as  some  of  the  cen- 
sure, bestowed  by  these  foreign  critics  should  be  seriously 
qualified.  It  is  certain  that  the  Senate  of  the  United  States 
has  never  been  held  in  such  low  esteem  as  at  the  present 
time,  and  the  adjournment  of  Congress  is  welcomed  as  a 
cause  of  public  congratulation.  A  few  weeks  ago  the  preva- 
lent view  was  accurately  expressed  by  a  leading  journal, 
which  declared  that  "  At  no  time,  in  the  lifetime  of  the 
present  generation,  has  the  public  opinion  of  the  National 
Legislature  been  so  contemptuous,  and  so  deservedly  con- 
temptuous." The  methods  of  lawmaking  in  use  inWashington 
are  beyond  question  as  bad  as  can  be  devised,  and  with  the 
growth  of  population  and  wealth,  and  the  resulting  growth 
in  the  demands  for  future  legislation,  the  dangers  of  corrupt, 
hasty  and  imperfect  legislation  must  steadily  increase. 
Whether  it  will  be  possible  to  limit  the  subjects  of  legislation 
by  Cgngress,  and  to  insure  a  more  intelligent  and  thorough 
consideration  of  the  bills  wliich  are  passed,  are  questions 
which  can  only  be  satisfactorily  answered  by  those  who  have 
had  experience  in  the  practical  work^  of  framing  and  passing 
laws  in  the  House  and  Senate;  but  some  light  will  be  thrown 
upon  the  subject  by  the  history  of  what  has  been  done,  in 
this  State,  for  the  protection  of  the  people  and  their  prop- 
erty against  their  representatives  in  whom  is  vested  the  legis- 
lative power  of  the  Commonwealth. 
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It  is  to  a  brief  sketch  of  the  history  of  the  methods 
adopted  for  this  purpose,  Id  tiie  constitutions  and  constitu- 
tional amendments  of  Pennsylvania,  that  1  now  invite  your 
attention. 

In  pursuance  of  a  resolution  of  the  Continental.  Con- 
gress, adopts  May  15,  177C,  recommending  assemblies  and 
conventions  of  the  United  Colonies — 

Where  no  government  sufficient  to  the  exigencies  of  their  affairs 
had  been  established,  to  adopt  such  government  as  shall,  in  the 
opinion  of  the  representatives  of  the  people,  best  conduce  to  the 
happiness  and  safety  of  their  constituents  in  particular  and  America 
in  general, 

the   Provincial    Conference    Committee  of  the  Province  of 

Pennsylvania   met  at  Carpenters^    Hall,     in     Philadelphia, 

June  18,  1776.     Upon  the  following  day  it  was  unanimously 

resolved  to  call  a  Provincial  Convention — 

For  the  express  purpose  of  forming  a  new  government  in  this 
Province,  on  the  authority  of  the  people  only. 

After  prescribing  the  qualifications  of  members  and  pro- 
viding for  the  method  of  holding  the  election  (and,  upon  the 
24th  of  June,  declaring  their  willingness  to  concur  in  the 
vote  of  Congress  declaring  the  United  Colonies  free  and  inde- 
|)endent  States,  provided  the  forming  of  the  government  and 
the  regulation  of  tlie  internal  police  of  this  colony  be  always 
reserved  to  the  people  of  the  said  colony)  the  Conference 
ui>on  the  25th  of  June  dissolved  itself.* 

The  Convention  met  on  the  15th  of  July,  and  upon  the 
28th  of  September  adopted  the  Constitution  of  1776.  It 
appears  from  the  brief  minutes  which  have  been  preserved 
that  the  declamtion  of  rights  received  a  large  share  of  atten- 
tion, and,  afler  a  long  preamble,  this  declaration  constituted 
the  first  chapter  or  article  of  the  Constitution.  In  accord- 
ance with  the  views  of  Dr.  Franklin,  the  President  of  the 
Convention,  the  supreme  legislative  power  was  vested  in  a 
single  body,  styled  the  House  of  Representatives,  with 
express  authority  to — 

*  Proceedings  relative  to  caUing  the  Conyentlona  of  1776  and  1790,  etc.,Hbg.,  1825. 
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Redress  grievances,  impeach  State  criminals,  grant  charters  of 
incorporation,  constitute  towns,  boroughs,  cities,  and  counties,  and 
all  other  powers  necessary  for  the  legislature  of  a  free  State  or 
Commonwealth : 

Subject  to  the  condition  that — 

The  members  shall  have  no  power  to  add  to,  alter,  abolish,  or 
infringe  any  part  of  this  Constitution. 

The  only  provisions  relating  to  the  form  or  mode  of  pro- 
cedure were  a  I'equirement  that  the  votes  and  proceedings 
should  be  printed  weekly,  with  the  yeas  and  nays  when 
required  by  two  members,  and  that  all  bills  of  a  public  nature 
should  be  printed  for  the  consideration  of  the  i)eople  before 
final  reading,  and,  except  on  occasions  of  sudden  necessity, 
should  not  be  passed  into  laws  until  the  next  session  of  the 
Assembly.  A  Supreme  Executive  Council  of  twelve  pei-sons 
was  created,  and  the  President  and  Vice-President  were  to  be 
chosen  annually  by  the  joint  ballot  of  the  General  Assembly 
and  Council.  The  final  section  provided  for  a  Council  of 
Censors  to  be  elected  in  1788  and  in  every  seven  years  there- 
after, whose  duty  it  should  be  to  inquire  whether  the  Consti- 
tution has  been  preserved  inviolate,  and  the  executive  and 
legislative  branches  of  the  Government  had  assumed  or  exer- 
cised greater  powers  than  they  were  entitled  to  under  the 
Constitution,  with  power  to  call  a  convention  and  propose 
amendments. 

The  real  control  of  all  departments  of  the  Government 
was  thus  really  centred  in  the  Legislature,  and  by  the  time 
the  Council  of  Censora  met  in  1783,  its  many  usurpations^ 
both  of  executive  and  judicial  power,  had  caused  great  dis- 
content, and  protracted  and  earnest  discussion  took  place  as 
to  the  necessity  of  calling  a  convention  to  revise  the  Constitu- 
tion. It  was  pointed  out,  in  a  report  submitted  in  August^ 
1784,  that  the  peculiar  circumstances  of  Pennsylvania,  under 
the  proprietary  government,  had  naturally  led  to  such  usurpa- 
tions. The  enormous  influence  of  the  Proprietor  having  an 
intei^st  adverse  to  that  of  the  people,  had  prompted  their 
representatives  anxiously  to  embrace  any  opportunity  to  get 
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the  public  revenues  into  their  disposition,  and  thus  the  same 
body  which  levied  the  money  from  the  subject  also  expended 
it,  in  some  instances  by  their  resolves,  without  control  or 
accountability.  In  like  manner,  the  unwillingness  to  give 
the  pmprietary  government  the  increased  power,  which  would 
have  been  derived  from  the  creation  of  a  court  of  chancery, 
had  led  to  the  retaining  of  the  exercise  of  equitable  power 
by  the  Assembly.  These  precedents,  it  was  declared,  had 
been  too  often  recurred  to,  since  the  Revolution. 

Many  Instances  enumerated  in  the  report  were  of  a 
very  flagrant  character.  As,  for  example,  a  law  was  passed 
to  vest  in  one  claimant  real  estate  in  the  possession  of 
another,  after  it  had  been  shown  that  an  action  in  ejectment 
was  pending  in  the  Court  of  Common  Pleas  of  Philadelphia 
County,  and  it  was  objected  that  in  view  of  the  constitutional 
right  to  a  trial  by  jury,  the  right  to  '*  redress  grievances"  did 
not  extend  to  such  cases. unless  the  word  "grievances"  had 
changed  its  import.     To  this  it  was  replied  that : 

It  was  of  no  importance  what  the  word  "grievances"  meant  or 
means  in  England  or  elsewhere.  It  was  very  well  understood  here» 
and  here  as  well  as  in  other  countries  there  may  happen  cases  of 
oppressive  pcoceedings  of  executive  power  and  of  the  courts  of  jus- 
tice, and  when  they  do  happen  we  trust  the  Legislature  will  interfere 
and  afford  redress. 

Numerously  signed  remonstrances  against  a  convention 
having  been  i*eceived,  the  Council  adopted  an  address  stating 
that  they  had  determined  not  to  call  one,  and  adjourned  with 
an  earnest  appeal  to  the  people  to  give  the  Constitution  a  fair 
and  honest  trial  for  seven  yeai*s  more. 

The  adoption  of  the  Federal  Constitution,  in  1787,  natur- 
ally strengthened  the  movement  for  the  amendment  of  that 
of  Pennsylvania,  and  in  March,  1789,  the  legislature  adoptee! 
a  preamble,  I'eciting  the  language  of  the  Declaration  of  Inde- 
pendence in  reference  to  the  right  of  the  people  to  alter  or 
abolish  the  form  of  goverment,  and  of  the  Pennsylvania  Bill 
of  Kights  to  the  same  effect,  as  proving  that  they  could  not 
be  limited  to  the  method  of  amendment  provided  by  the 
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Constitution  of  1776,  and,  therefore,  I'esolved  to  submit  to 
the  people  whether  it  was  necessary  to  call  a  convention  for 
the  purpose  of  revising,  altering  and  iiraending  the  Constitu- 
tion. No  popular  vote  was  actually  taken  upon  the  question, 
but  in  the  following  Septeml)er  it  was  reported  that  the 
members  had  reached  a  full  and  thorough  conviction  that 
the  views  of  the  great  majority  of  the  people  ca,lled  for  the 
measure,  and  thereupon  it  was  determined  to  call  a  convention 
to  meet  upon  the  24th  of  the  following  Noveml)er. 

On  the  2d  of  December,  upon  motion  of  James  Wilson, 
the  Committee  of  the  Whole  resolved,  as  the  opinion  of  the 
Convention,  that : 

The  Legislature  of  this  State  should  consist  of  more  than  one 
branch  ; 

and  upon  the  3d  of  December,  upon  motion  of  William 
Lewis,  this  resolution  was  amended  so  as  to  read  : 

That  in  the  opinion  of  this  committee,. the  legislative  department 
of  the  Constitution  of  this  Commonwealth  requires  alterations  and 
amendnients  so  as  to  consist  of  more  than  one  branch,  and  in  such 
of  the  arrangements  as  may  be  necessary  for  the  complete  organiza- 
tion thereof. 

Upon  the  7th  of  December,  upon  motion  of  Mr.  Wilson, 
the  following  resolution  was  adopted  : 

Resolved,  That  m  the  opinion  of  this  committee  the  Consti- 
tution of  this  Commonwealth  shall  be  so  amended  as  that  the 
supreme  executive  department  shall  have  a  qualified  negative  on 
the  legislative. 

These  resolutions  were  adopted  by  the  Convention  upon 
the  9th  and  10th  of  December.  The  draft  of  the  legislativie 
articles,  submitted  on  the  2Lst  of  the  same  month,  corre- 
sponded substantially  with  the  tinal  revision  in  the  Constitu- 
tion, as  adopted  on  the  2d  of  September,  1790. 

The  general  frame  of  the  Constitution  was,  of  coui'se, 
modeled  after  that  of  the  Federal  Constitution.  Neither 
instrument  evinces  any  great  jealousy  of  the  power  of  the 
legislature.  Except  the  clause  as  to  the  writ  of  habeas  cotyua 
and  bills  of  attainder,  the  restrictions  upon  the  power  of  Con- 
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gress  were  intended  to  prevent  discrimination  against  a  section 
or  a  State  rather  than  encroachments  upon  the  rights  of  indi- 
viduals, and  as  the  new  agent,  constituted  to  act  for  the  com- 
mon convenience  and  the  common  welfare,  was  to  act  under  a 
letter  of  attorney  containing  carefully  specified  and  enumerated 
})0wers,  it  was  not  even  thought  necessary  or  proper  by  the 
Convention  to  add  any  distinct  reservation  of  the  powers  not 
expressly  granted,  nor  any  enumeration  of  rights  regarded  as 
unalienable  and  indefeasible.  This  was  doubtless  thQ  logical 
view  of  the  subject,  but  the  objections  to  the  new  government 
would  probably  have  prevailed,  if  it  had  not  come  to  be 
undei'Stood  that  the  first  Congress  would  submit  amendments 
whrch  would  constitute  a  substantial  bill  of  rights.  These 
amendments  were  ratified  by  the  Legislature  of  Pennsylvania 
upon  the  10th  of  March,  1790,  while  the  Constitutional  Con- 
vention was  in  session,  and  upon  the  2d  of  September,  1790, 
the  Convention  ratified  the  new  Constitution  under  which  the 
people  of  Pennsylvania  were  to  live  for  nearly  a  century. 

Among  the  members  of  the  Convention  were  Thomas 
McKean,  who  had  drawn  the  constitution  of  1776  for  the 
State  of  Delaware,  in  a  single  night ;  *  James  Wilson,  who 
had  taken  so  prominent  a  part  in  the  Federal  Convention  of 
1787;  William  Lewis,  a  lawyer  whose  fame  still  survives; 
Albert  Gallatin,  one  of  the  two  great  Pennsylvania ns  born 
ou.tside  the  State  ;  Thomas  MifiHin,  and  others  whose  names 
are  still  well  remembered.  Gallatin  afterwards  said  that 
this  Convention  was  one  of  the  ablest  bodies  of  which  ho 
was  ever  a  membfer  and  with  which  he  was  acquainted,  and 
except  Madison  and  Marshall,  that  it  embraced  as  much 
talent  and  knowledge  as  any  Congress  from  1795  to  1812.* 
They  were  peculiarly  fitted,  therefore,  to  frame  a  constitution 

» **  Two  days  after  I  went  to  Newcastle  to  join  the  Convention  for  forming  a  con- 
stitution for  the  future  government  of  the  State  of  Delaware  (having  been  elected  a 
member  for  Newcastle  County),  which  I  wrote  in  a  tavern,  without  a  book  or  any 
assistance."  Letter  to  Governor  Rodney,  August  22d,  1813.  Life  of  Thomas  McKeau , 
by  Robcrdeau  Buchanan,  page  51. 

It  was,  however,  a  close  copy  of  the  Pennsylvania  Constitution. 

*'':It  was  less  affected  by  party  feelings  than  any  other  public  body  that  I  have 
known."    Gallatin's  Writings,  Vol.  II,  page  583. 
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for  the  Commoinvealth,  and  having  adopted  a  bill  of 
rights  in  which  they  specifically  curtailed  the  power  oF  the 
Legislature  by  prohibiting  laws  ex  post  facto  and  impairing 
contracts — laws  restraining  the  right  of  any  person,  wlio 
should  undertake  to  exannine  the  proceedings  of  the  Ijegis- 
lature  or  any  branch  of  the  government,  to  the  use  of  the 
printing  press,  as  well  as  acts  of  attainder,  and  the  grant  of 
letters  of  nobility — they,  too,  thought  it  unnecessary  to  do 
more  tluin  to  divide  the  legislative  power  between  a  Senate, 
elected  for  four  years,  and  a  House  of  Representatives, 
elected  annually,  and  to  give  the  executive,  elected  by  the 
popular  vote  and  having  u  term  of  three  years,  a  qualified 
negative  on  legislation.  The  requirements  as  to  the  keep- 
ing of  journals  and  entering  the  yuiis  and  nays,  and  originat- 
ing bills  of  revenue  in  the  lower  House,  and  the  limitation 
of  the  power  of  adjournment,  were  import^int  as  far  as  thoy 
went,  but  they  did  not  go  far. 

Considering  that  the  legislative  powers  vested  in  Congress 
by  the  Federal  Constitution  were  only  those  therein  granted, 
the  failure  to  provide  explicit  limitations  is  easily  intelligible ; 
but  in  view  of  the  record  made  by  the  Legislature  of  Penn- 
sylvania under  the  Constitution  of  1776,  in  the  way  of 
encroachments  upon  the  judicial  and  executive  [wwers  of  the 
government,  further  restrictions  upon  its  mode  of  procedure 
or  powers  might  naturally  have  been  suggested ;  but  while 
the  jealousy  of  the  executive  and  judiciary  inherited  from  the 
contest  with  the  proprietary  government,  to  which  the  Com- 
mittee of  the  Council  of  Censore  had  referred  in  1784,  still 
survived,  and  there  was  reason  to  apprehend  that  the  authority 
confided  to  the  Governor  (who  was,  after  all,  a  substitute  for  a 
king)  might  be  abused,  the  feeling  was  that  the  members  of 
the  Legislature  would  be  the  representatives  of  the  people, 
and  full  deliberation  and  delay  having  been  insured  by  the 
establishment  of  two  branches,  and  by  conferring  a  qualified 
negative  upon  the  Governor,  in  them  the  j)eople  could  securely 
put  their  trust.  The  possibility  of  fraud  in  the  methods  of 
legislative  procedure  or  of  corruption  upon  the  part  of  the 
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ineml)ers  of  the  Legislature  does  not  appear  to  have  been 
considered,  and -no  precautions  were  taken. 

As  Chief  Justice  Marshall  said  in  McCulloch  vs.  State 
of  Maryland,  4  AVheaton,  428  : 

The  people  of  a  State,  therefore,  give  to  their  government  a  right 
of  taxing  themselves  and  their  property,  and  as  the  exigencies  of  gov- 
ernment cannot  be  limited,  they  prescribe  no  limit  to  the  exercise  of 
this  right,  resting  confidently  on  the  interest  of  the  legislator,  and  on 
the  influence  of  the  constituents  over  their  representative  to  guard 
them  against  its  abuse. 

For  many  years  the  result  justified  their  confidence.  The 
sufficiency  of  the  safeguards  established  by  the  Federal  Con- 
stitution and  by  that  of  1790  was  tested  by  the  ex|>erience  of 
nearly  a  century,  and  during  all  that  time  no  civil  or  political 
right  of  the  citizen  was  infringed  without  the  possibility  of 
successful  application  to  the  courts  of  the  State  or  of  the 
United  States  for  re<lress ;  and  by  the  common  consent  of  those 
living  under  it  the  Constitution  of  1790  gave  the  j)eople  of 
Penusylvania  the  opportunity  to  provide  themselves  with  a 
gowl  and  efficient  government.  When  it  was  proposed,  nearly 
half  a  century  after  its  adoption,  to  call  a  convention  to  revise 
it,  the  Governor  of  the  State  called  it  a  **  matchless  instru- 
ment," and  when  the  Convention  assembled  in  1838  the 
members  alluded  to  it  with  as  much  veneration  as  is  now 
used  in  speaking  of  the  Federal  Constitution.  In  the  course 
of  the  debates  one  of  the  members  asseiied  : 

So  far  had  some  gentlemen  been  carried  away  by  their  reverence 
for  the  Constitution  as  it  now  was  that  they  attributed  all  the  present 
disasters  in  the  world  to  the  attempt  that  was  made  to  reform  the 
Constitution  of  Pennsylvania.  He  had  heard  it  said  that  the  Con- 
stitution was  made  by  the  most  enlightened  men  of  any  age;  that 
inasmuch  as  it  was  a  constitution  under  which  men  had  lived  happily 
and  prosperously,  that  therefore  one  ought  not  to  want  to  alter  it. 

And  another  asserted  : 

That  under  no  constitution  that  had  ever  existed  had  life,  per- 
sonal liberty,  and  property  been  more  fully  guaranteed  than  under 
the  Constitution  of  Pennsylvania. 

"Debates  Const.  Conv.,''  Vol.  XI,  123. 


14  CONSTITUTIONAL  RESTRAINTS,    ETC. 

The  general  legislation  of  the  State  down  to  that  time 
had  been  in  the  main  judicious,  and  some  of  it  was  of  excep- 
tional excellence.  The  Senate  and  the  House  of  Representa- 
tives always  included  among  their  miembers  the  leading  men 
of  the  State  and  almost  every  lawyer  of  prominence — many 
of  them  afterwards  membei*s  of  the  Supreme  Court,  and  at 
least  two  of  them,  Thompson  and  Sharswood,  succeeding 
to  the  Chief  Justiceship — served  his  term  at  Harrisburg. 

The  most  important  and  valuable  body  of  statute  law 
ever  enacted  in  this  State  was  that  prepared  by  the  Commis- 
sioners appointed  under  a  resolution  of  March  23,  1830  : 

To  revise,  collate,  and  digest  all  such  public  acts  and  statutes  of 
the  civil  code  of  this  State,  and  all  such  British  statutes  in  force  in 
this  State  as  are  general  and  permanent  in  their  nature. 

The  three  Commissioners,  William  Hawle,  Thomas  I. 
Wharton  and  Joel  Jones,  were  lawyers  of  ripe  learning  and 
indefatigable  industry.  Their  reports  arc  scarcely  less  valu- 
able than  the  Acts  which  they  drafted.  They  undertook  to 
examine  the  whole  body  of  British  statutes  down  to  the 
Revolution,  and  to  separately  examine  and  study  all  of  the 
Acts,  more  than  six  thousand  six  hundred  in  numl)er,  which 
had  been  adopted  since  1700,  for  the  purpose  of  ascertaining 
whether  they  were  private  or  public,  local  or  general,  tem- 
porary or  permanent,  repealed,  altered,  or  in  force.  It  is 
impossible  to  read  the  record  of  tiie  manner  in  which  they 
discharged  their  arduous  and  responsible  duties  without  the 
highest  appreciation  of  their  services.  In  the  fourth  report 
they  thus  describe  the  manner  in  wiiich  their  work  had 
been  done  : 

The  mode  which  has  been  adopted  by  the  Commissioners  to 
effect  that  cautious  and  thorough  revision  of  the  law  which  the  Leg- 
islature seems  to  have  contemplated  is  that  each  Commissioner 
separately  studies  and  prepares  the  bills  which  the  allotment  requires 
of  him  ;  his  draught,  with  explanatory  notes  and  references,  is  handed 
to  and  separately  and  carefully  considered  by  his  colleagues,  and 
returned  to  him  for  his  further  consideration.  A  joint  conference 
then  takes  place ;  every  section,  every  line,  is  canvassed,  retained. 


SAMUEL  DICKSON  15 

altered,  or  expunged,  according  to  the  result  of  united  deliberation. 
Two  fair  copies  arc  subsequently  made,  both  of  the  bill  and  of  the 
explanatory  remarks,  which  copies,  before  they  are  transmitted,  are 
carefully  examined  and  corrected.  Less  pains  than  these  would  be 
inconsistent  with  our  trust,  and  could  produce  no  result  satisfactory 
to  the  Legislature. 

Of  the  twenty-nine  statutes  which  they  prepared,  twenty- 
five  were  adopted  and  are  substantially  still  in  force,  and 
it  cannot  be  doubted  that,  like  the  criminal  code  and 
code  of  criminal  procedure  of  1860,  they  furni{*li  the  pre- 
cedent to  be  followed  in  the  revision  of  the  laws  of  the 
Commonwealth. 

It  was,  in  fact,  followed  in  the  appointment  of  a  commis- 
sion, under  the  Act  of  May  5,  1876,  to  devise  a  plan  or 
plans  for  the  government  of  cities  of  this  Commonwealth, 
and  the  report  then  submitted  resulted  in  the  enactment 
of  the  Charter  of  the  City  of  Philadelphia,  known  as  the 
Bullitt  Bill,  which  has  as  least  made  efficient  government 
po&sible  in  that  city — although  until  some  change  be  made 
in  the  methods  of  legislation  good  governnjcnt  need  not  be 
hoped  for. 

Of  the  penal  code,  which  is  understood  to  have  been 
largely  the  production  of  Judge  Edward  King,  it  may  be 
permitted  to  mention  that  at  the  celebration  of  the  eighth 
centennial  of  theXJnivei'sity  of  Bologna,  in  1888,  I  was  much 
surprised  to  be  asked  by  tlie  late  Dr.  von  HoltzendoriF,  the 
head  of  the  great  Law  School  of  Munich  :  **  What  is  the 
date  of  your  penal  code,  1860  or  1861  ?"  His  knowledge 
extended  beyond  the  date,  and  in  the  course  of  his  remarks 
he  went  on  to  say  that  it  was  regarded,  in  Germany,  as  the 
most  perfect  code  of  criminal  law  in  existence. 

Unfortunately,  all  the  laws  passed  prior  to  the  Conven- 
tion of  1838  were  not  so  wise  as  those  enacted  upon  the 
recommendation  of  the  Commissioners,  and  the  people  of 
Pennsylvania  were  to  learn  that,  while  they  had  environed 
themselves  with  all  the  guarantees  from  Magna  Charta  down, 
which  had  been  invented  to  secure  them  against  any  invasion 
of  their  rights  except  according  to  due  process  of  law,  they 
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bridtj 


had  given  to  the  Legislature  the  power  to  impoverish  them, 
and  to  place  a  perpetual  mortgage  upon  their  property  and      ^^  ♦^f 
their  earnings,  for,  in  the  language  of  Chief  Justice  Mar- 
shall, in  giving  a  power  to  tax  tliey  had  given  a  power  to       W' 
destrov.  ^Wtr 

In  pui-suance  of  a  plan  of  internal  improvements,  which       ^^P? 
received  almost  unanimous  approval,  the  Legislature  of  Penn-       '^'ir 
sylvania  authorized  the  expending  of  millions  of  dollars  of       ^l<'pl 
borrowed  money  in  the  construction  of  public  works.     The       P'^^h 
indebtedness  thus  incurred    forced  the    Commonwealth  to 
default  and  brought  a  stain  upon  its  good  name  not  yet  alto-       and 
gether  effaced,  and  placed  an  enduring  burden  of  taxation        takd 
upon  its  industries  which  is  still  «^rievous  to  be  borne.     The 
importance  of  this  legislation  will  excuse  a  brief  summary        n^w 
of  the  facts.  ,  of  u 

The  late  Judge  Sharswood  used  to  begin  his  lectures  on  ^m\ 
corporations  with  the  remark,  *'  Pennsylvania  is  the  paradise  in;:; 
of  corporations."  From  1776  to  1837  eleven  hundred  and  lion, 
forty-two  corporations  were  chartered,  with  an  authorized  iliei 
capital  of  over  $150,000,000.  Excepting  banks  and  banking  iliei 
institutions,  they  were  chiefly  qiuiai  public  corporations,  such  ^s]] 
as  turnpike,  bridge,  canal,  and  railroad  companies.  William  vath 
Penn  iiimself  had  suggested  the  practicability  of  constructing  ;ulj) 
a  waterway  l)etween  the  Schuylkill  and  the  Susquehanna,  anl 
and  in  17G2  David  Rittenhouse  and  Dr.  William  Smith,  the  ft 

Provost  of  the  University  of  Pennsylvania,  had  surveyed  a 
route  for  a  canal  to  connect  the  two  rivers,  and  the  prelimi- 
nary survey  of  the  Chesapeake  and  Delaware  Canal  was 
ordered  in  1774  by  the  American  Philosophical  Society. 
Between  1792  and  1828  one  hundred  and  sixty-eight  turn- 
pike companies  were  incorporated,  of  which  one  hundred 
and  two  went  into  operation  and  constructed  nearly  two 
thousand  three  hundred  and  fifty  miles  of  road,  at  a  cost  of 
over  $8,000,000.  From  1791  to  1828  over  $22,000,000  were 
expended  in  the  construction  of  canals,  railroads,  turnpikes, 
and  bridges,  and  between  1803  and  1822  the  State  sub- 
scribed for  stocks  in   fifty-six  turnpike  companies,  twelve 
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bridges,  and  tliree  canal  and   lock  navigation  companies,  for 
an  umonnt  of  nearly  $2,500,000.* 

By  an  Act  of  the  27th  of  March,  1824,  the  Legislature 
appointed  Commissioners  for  the  purpose  of  promoting  the 
interna]  improvement  of  the  State,  who  reported  that  by  the 
expenditure  of  $27,500  a  year  for  five  yeare,  the  State  could 
secure  the  completion  of  a  canal  from  Pittsburgh  to  Phila- 
delphia, which,  in  twenty-two  years,  would  put  the  State  in 
possession  of  a  clear  annual  revenue  of  $300,000.^ 

The  following  year  Canal  Commissioners  were  appointed^ 
and  the  construction  of  canals,  bridges  and  turnpikes  under- 
taken in  all  parts  of  the  State. 

It  is  easy  to  be  wise  after  the  event,  and  every  one  can 
now  see  that  it  was  imprudent  to  undertake  the  construction 
of  works  of  such  magnitude  in  so  short  a  time,  and  that  the 
money  should  not  have  been  provided  exclusively  by  borrow- 
ing ;  but  the  State  had  not  needed  to  raise  revenue  by  taxa- 
tion, and  it  was  universally  believed  that  the  net  income  from 
the  improvements  under  construction  would  more  than  pay 
the  interest  upon  the  cost.     The  fictitious  prosperity,  which 
resulted  from  the  large  expenditures  made,,  was  further  aggra- 
vated by  the  distribution  of  the  surplus  revenue  from  the 
public  lands  under  the  Act  of  Congress  of  June  23,  1836, 
and  the  general  mania  for  speculation  which  took  possession 
of  the  entire  people  of  the  Uin'ted  States.     It  was  from  no 
exceptiiund  lack  of  foresight,  peculiar  to  Pennsylvania  only, 
that  the  State  became  involved  as  it  did,  nor  was  it,  in  fact, 
any  good  ground  of  censure  that  when  the  panic  of  1837, 
which  destroyed  commercial  credit  throughout  the  country, 
had  fully  developed,  there  should  have  been  a  temporary 
default  in  the  paymeiit  of  interest  on  the  State  debt.     In  no 
State  was  the  calamity  so  overwhelming  and  so  complete  as 
in  Pennsylvania,  not  only  because  of  the  larger  expenditures 
of  capital  by  the  State  and  by  individuals  in  enterprises 


1  Historical  Sketch  of  the  Fijiancesof  Pennsylvania— Publications  of  the  Amer- 
ican Economic  Association,  Vol.  II,  page  20. 

*  I^ws  of  Pennsylvania,  Vol.  VIII,  page  251,  note. 
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wliich  were,  for  the  time,  absolutely  unproductive,  but 
because  the  failure  of  the  Bank  of  the  United  States  affected 
Philadelphia  more  severely  than  any  other  community.  That 
bank  having  failed  for  the  second  time  in  1839,  and  it  hav- 
ing become  obvious  that  no  further  loans  could  be  negotiated. 
Governor  Porter,  in  his  message  of  1840,  pressed  upon  the 
Legislature  the  necessity  of  taxation,  saying: 

It  must  be  obvious  to  every  citizen  of  the  Commonwealth  that  his 
house,  his  farm  and  his  property  are  all  pledged  beyond  the  possibil- 
ity of  release  to  the  ultimate  payment  of  the  State  debt,  and  the 
interest  thereon  accruing,  agreeably  to  the  stipulation  of  the  loan 
holders.  *  *  *  The  private  individual  would  tax  his  industry  and 
his  property  to  the  utmost  to  pay  off  a  debt  and  the  interest  upon  it 
that  was  consuming  the  avails  of  his  industry  and  his  substance.  So 
also,  it  seems  to  me,  should  the  representatives  of  a  wise  and  judi- 
cious people. 

It  is  not  to  be  wondered  at  that  the  taxing  Acts  first 
passed  proved  inadequate,  or  that  the  people,  overwhelmed 
with  their  disasters,  should  have  been  slow  to  respond ;  and 
when  it  was  found  impossible  to  meet  the  interest  falling  due 
August  1,  1842,  interest-bearing  certificates  were  issued,  and 
in  April,  1843, in  order  to  raise  funds,  the  Legislature  author- 
ized the  sale  of  all  shares  of  stock  held  by  the  State  in  any 
incorporated  compau}'.  At  the  prices  that  could  then  be 
obtained  the  loss  was  enormous,  but  it  was  bravely  faced, 
and  by  the  Act  of  April  29,  1844,  a  system  of  taxation,  as 
searching  and  severe  as  any  ever  adopted  by  the  representa- 
tives of  a  free  people,  was  put  in  force.  The  stoppage  of 
business  and  the  disappearance  of  values,  which  followed 
the  panic  of  1837,  swept  away  private  fortunes  and  reduced 
tliousands,  who  liad  been  prosperous  and  affluent,  to  penury, 
and  for  several  years  destroyed  the  earning  power  of  every 
industry  ;  but,  under  the  pressure  of  a  visitation,  as  destruc- 
tive as  the  Irish  famine  or  a  war  of  invasion,  the  people  of 
Pennsylvania,  without  a  hint  of  repudiation  adjusted  them- 
selves to  the  load  which  their  representatives  had  placed 
upon  them,  and,  by  the  end  of  1845,  the  credit  of  the  State 
was  restored. 
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If  the  iuU  trntli  had  alwavs  been  known,  llie  manner  in 
which  they  faced  adversity  would  have  been  regarded  as 
greatly  to  theircredit;  but  until  the  publication  of  the  "  His- 
torical Sketch  of  the  Finances  of  Pennsylvania  "  of  Mr. 
T.  K.  Worthingtou  in  1887  (Publications  of  the  American 
Economic  Association,  Vol.  II,  No.  2),  the  facts  could  only 
be  found  in  official  reports  and  in  the  pamphlet  laws  and 
Dotes  added  to  the  edition  of  the  '*  Laws  of  Pennsylvania," 
published  by  Kay  &  Bros. 

It  is  not  likely,  however,  that  there  would  have  been  so 
general  a  misapprehension  upon  the  subject,  had  it  not  so  hap- 
pened that  Sydney  Smith  iiad  made  a  small  investment  in 
the  State  loan,  which  he  described  in  his  letter  to  Congress* 
as  "a  saving  from  a  life  income,  made  with  difficulty  and 
privation."  Considering  that  he  had  just  inherited  from  his 
brother  a  large  fortune,  wiiich,  as  he  said  in  a  letter  to  Mr. 
Murray,  referring  to  his  letter  to  Congress,  had  made  him 
a  rich  man,*  his  allusion  to  his  privations  was  not  quite 
ingenuous,  and  as  he  was  a  singularly  just  and  fair  man,  if  he 
had  been  acquainted  with  the  facts,  he  would  doubtless  have 
made  allowance  for  a  temporaray  hesitation  to  .ndopt  the 
measures  necessary  to  meet  such  an  emergency;  but  at  all 
events  he  had  reason  for  his  criticism,  as  his  interest  was 
undoubtedly  for  a  time  delayed,  and  his  jokes  were  so  good 
that  not  only  may  their  unfairness'  be  overlooked  but  the 
service  rendered  by  him  may  be  now  gratefully  recognized. 
His  ridicule,  as  Governor  Porter  was  in  the  habit  of  saying, 
was  more  potent  than  solid  argument,  and  helped  greatly  to 
secure  the  passage  of  the  onerous  tax  law  of  1844. 

1  McCalloch'B  Dictionary  of  Commerce,  page  628. 

>  I  am  t)ecome  rich.  My  youngest  brother  died  suddenly,  leaving  behind  him 
£100,000,  and  no  will.  A  third  of  this,  therefore,  fell  to  my  share',  and  puts  me  at  my 
ease  for  my  few  remaining  years.  After  buying  into  the  Comsols  and  the  Reduced, 
I  read  Seneca  on  the  "Contempt  of  Wealth."  What  intolerable  nonsense !  *  *  * 
Did  you  read  my  American  petition,  and  did  you  approve  of  it  ? 

Letter  to  John  Murray,  June  4, 1843.    Life  and  Letters  of  Sydney  Smith, 
Vol  II.  page  489. 
*The  State  of  Pennsylvania  cheats  me  this  year  out  of  £50.    There  is  nothing  ia 
the  crimes  of  kings  worse  than  the  villainy  of  democracy.    The  mob  positively 
refuse  all  taxation  for  the  payment  of  State  debts  ! 

Letter  to  Lady  Grey,  September  19, 1842,  Vol.  II,  page  475. 
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A  Harvard  law  professor,  however,  who  has  undertaken 
to  deal  with  the  subject,  has  no  such  excuse  for  his  blunders. 
In  his  essay  upon  ^*  Restraints  on  the  Alienation  of  Property," 
Professor  Gray  offers  this  fantastic  explanation  of  the  doctrine 
of  s{)endthrift  trusts : 

Among  the  causes  which  have  produced  the  frame  of  mind  in 
which  the  doctrine  of  spendthrift  trusts  has  found  a  congenial  home 
there  must  be  placed  the  attempts  to  avoid  payment  of  the  money 
borrowed  by  the  Nation,  or  by  States  or  municipalities,  either  through 
repudiation,  or  through  technical  objections,  or  through  debasement 
of  the  coin  or  currency,  which  have  at  times  been  too  successful,  and 
which  have  exercised  so  great  an  influence  on  political  parties.  Such 
things  cannot  be  without  a  weakening  of  the  moral  sense  of  the 
feeling  of  imperative  duty  to  use  all  the  money  that  a  man  can  con- 
trol for  the  payment  of  his  debts. 

It  is  worth  observing  that  the  Pennsylvania  courts  were  inaugu- 
rating the  doctrine  of  spendthrift  trusts  at  the  time  when  the 
epidemic  of  repudiation  which  Sydney  Smith  has  immortalized  was 
for  the  time  discrediting  that  Commonwealth. 

Xow  the  decison  in  Fisher  vs.  Taylor^  2  Kawle,  33,  was 
made  in  1829,  and  there  was  no  default  in  the  payment  of 
interest  until  1842,  and  the  State  5's  continued  to  sell  at  a 
premium  for  nearly  ten  years  after  the  decision  in  Fisher  vs. 
Taylor,  and  sold  at  par  as  late  as  1839  ("  Historical  Sketch," 
etc..  page  70).  According  to  Professor  Gray,  however,  the 
Supreme  Court  of  Massachusetts  had  not  the  excuse  which 
tended  to  exculpate  the  Supreme  Courts  of  the  United  States 
and  of  Pennsylvania.  Afler  oflFering  his  explanation  of  the 
Pennsylvania  doctrine,  he  goes  on  : 

An  effect,  and  at  the  same  time  a  cause,  of  the  state  of  mind 
which  favors  spendthrift  trusts  appears  in  the  statutes  by  which  large 
amounts  of  property  are  exempted  from  execution.  Judge  Miller, 
with  his  accustomed  acuteness,  has  observed  this.  In  several  of  the 
States  property,  real  and  personal,  to  the  amount  of  thousands  of 
dollars,  is  exempt,  and  the  exemption  laws  are  gloried  in  as  cal- 
culated *'to  cherish  and  support  in  the  bosoms  of  individuals  those 
feelings  of  sublime  independence  which  are  so  essential  to  the  main- 
tenance of  free  institutions."  A  community  which  has  accustomed 
itself  to  look  with  complacency  on  a  man  holding  ten  or  twelve  thou- 
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sand  dollars  worth  of  his  own  property,  and  leaving  his  debts  unpaid, 
is  not  likely  to  be  troubled  by  a  man's  having  a  life  interest  under  a 
trust  which  his  creditors  cannot  reach. 

These  have  been  powerful  factors  in  the  introduction  of  spend- 
thrift trusts,  but  they  do  not  account  for  everything.  Take,  for 
instance,  the  case  of  Broadway  Bank  vs.  Adams,  in  Massachusetts. 
The  repudiation  of  National,  or  State,  or  personal  obligations  has 
never,  since  Shay's  rebellion,  found  favor  in  that  State,  and  the 
exemption  laws  are  moderate  and  reasonable. 

It  may  be  thought  that  this  last  remark  does  not  evince 
much  familiarity  with  the  history  of  Massachusetts  during 
the  war  of  1812,  but  the  story  of  a  late  controverey,  now 
mostly  buried  in  the  law  reports,  and  in  the  reports  of  legis- 
lative committees  of  Massachusetts,  may  serve  to  indicate 
that  the  standard  of  integrity  in  Boston  is  not  much  higher 
than  that  of  Ilarrisburg,  and,  though  somewhat  irrelevant,  it 
may  be  worth  the  telling. 

Prior  to  1862  the  State  of  Massachusetts  had  agreed  to 
lend  $2,000,000  to  the  Troy  and  Greenfield  Railroad  Com- 
pany, to  aid  in  the  construction  of  the  Hoosac  Tunnel,  but 
as  the  management  was  unsatisfactory  an  Act  was  passed 
under  date  of  April  25th,  1862,  entitleil  '*  An  Act  to  provide 
for  the  more  speedy  completion  of  the  Troy  and  Greenfield 
Railroad  and  Hoosac  Tunnel,"  bv  tlie  second  section  of 
which  the  railroad  company  was  authorized  to  surrender  to 
the  State  the  property  then  mortgaged  upon  this  condition  : 
"  But  the  right  of  redemption  shall  not  be  barred  until  ten 
years  have  elapsed  afler  the  said  road  and  tunnel  are  com- 
pleted and  the  same  opened  for  use.''  It  is  needless  here 
to  say  that  the  phrase  '*  right  of  redemption"  is  a  technical 
one,  and  ex  vi  te}miim  involves  the  right  of  a  judicial  pro- 
cedure. By  the  Act  of  1804,  the  I^egislature  of  Massachu- 
setts had  passed  an  Act  authorizing  any  mortgagor,  who  had- 
mortgaged  property  to  the  Commonwealth,  to  file  a  bill  in 
equity  for  the  redemption  thereof  in  the  Supreme  Judicial 
Court;  and  it  was  indisputable  that  it  was  believed  by  the 
repi-esentatives  of  the  State  of  Massachusetts,  including  its 
then  Attorney-General,  as  well  as  by  those  of  the  company, 
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that  this  Act  gave  to  the  company  the  right  to  maintain  a  bill 
to  redeem  in  case  of  controvei'sy.  After  the  tunnel  was 
opened,  the  company  oflTered  payment,  but  the  State  Treasurer 
declined  to  state  an  account  and  thereupon  a  bill  was  filed 
for  an  account  and  to  redeem,  to  which  the  Attorney-General 
interposed  a  demuri-er.  Aft^r  argument,  the  demurrer  was 
sustained  and  the  bill  dismissed.  The  opinion  (5f  the  Court, 
reported  in  127  Mass.,  43,  contains  a  full  and  elaborate  dis- 
cussion of  the  questions  involved,  and  must  be  accepted  as 
a  correct  exposition  of  the  law  of  the  State.  The  company 
then  found  it  necessary  to  apply  to  the  Legislature  for  an 
Act  giving  the  Court  the  jurisdiction  to  hear  and  determine 
the  case,  which  l)oth  parties  believed  it  to  possess,  when  the 
bargain  was  made.  Such  an  application  was  presented  at 
several  successive  sessions  of  the  Legislature,  and  upon  one 
occasion  counsel  amused  himself  by  alluding,  with  as  much 
particularity  as  was  consistent  with  politeness,  to  the  letter 
of  Mr.  Ticknor  to  the  Boston  Advet'tiser,  a  copy  of  which  was 
sent  by  Mr.  Everett  to  Sydney  Smith,  and  which  is  printed 
in  his  "  Life  and  Letters,"  Vol.  I,  page  360.  In  the  course 
of  that  letter  Mr.  Ticknor  observes : 

The  claims  of  a  creditor  are  not  always  welcome  to  his  debtor, 
and,  when  other  means  have  failed,  they  are  not  always  set  forth  by 
the  injured  party  in  the  most  civil  and  gracious  words ;  writs  and 
executions,  for  instance,  are  not  drawn  up  in  terms  chosen  for  the 
sake  of  pleasing  "  ears  polite.'*  Mr.  Smith  would,  no  doubt,  have 
much  preferred  to  use  the  good  set  terms  of  these  instruments  of 
established  authority  ;  and  nobody  would  then  have  fancied  he  was 
doing  anything  unreasonable,  since  he  would  be  doing  just  what 
everybody  else  does  who  cannot  in  other  ways  get  his  rights.  But 
the  great  and  rich  State  of  Pennsylvania,  like  other  States  of  our 
Union,  has  taken  some  pains  to  place  herself  above  the  reach  of  such 
vulgar  processes  for  coercing  her  to  be  honest.  She  cannot  be  sued  ; 
her  creditor,  therefore,  is  compelled  to  use  his  own  words  instead  ot 
the  more  stringent  words  of  the  law. 

Following  a  precedent,  in  the  way  of  self-gratulation, 

set  more  than  eighteen  centuries  a^o,  Mr.  Ticknor  adds : 

The  people  of  Massachusetts  and  New  England,  and  indeed, 
the  people  of  the  majority  of  these  States,  are  not  called  upon  to 
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take  to  themselves  any  more  of  the  censures  of  Mr.  Smith  than  a 
man  is  obliged  to  take  of  the  censures  that  fall  on  a  disgraced  com- 
munity with  which  he  is  intimately  associated.  We  may,  therefore, 
well  be  thankful,  and  in  some  degree  proud,  that  these  States  have 
committed  no  injustice  towards  their  creditors ;  but  while  we  are 
thankful  for  this  we  must  also  be  careful  not  to  countenance  the  dis- 
honest States  in  their  dishonesty,  nor  to  seem  eager  to  rebuke  a 
foreign  creditor  who  comes  among  us  boldly  demanding  his  dues. 

The  application  would  seem  to  have  been  reasonably 
easy,  but  the  Legislature  of  Masachusetts  could  never  be 
induced  to  confer  upon  their  Supreme  Court,  in  that  case,  the 
power  which  their  State  officials  had  asserted  it  possessed, 
and  which  it  already  had  in  other  like  cases,  and  to  permit 
their  own  Supreme  Court  to  decide  the  questions  involved  ; 
and  the  company  was  obli^d  finally  to  accept  a  small  amount 
named  by  the  committee  of  the  Legislature.  The  result  was 
that  in  that  case,  at  least,  which  is  hardly  yet  barred  by  the 
Statute  of  Limitations,  the  State  of  Massachusetts  was  guilty 
not  merely  of  repudiation,  but  of  confiscation,  and  the  appro- 
priation of  other  people's  property  to  its  own  use  and  emolu- 
ment. In  view  of  that  record,  it  is  not  the  part  of  wisdom 
for  auy  Harvard  professor  to  institute  comparisons  between 
his  own  State  and  the  State  of  Pennsylvania. 

To  return  from  this  digression,  it  is  worthy  of  note  that, 
notwithstanding  the  fact  that  the  results  of  the  mistaken 
policy  of  attempting  to  construct  internal  improvements, 
beyond  the  ability  of  the  State  to  pay  for  them,  were  becoming 
apparent  in  1838,  when  the  Convention  met  to  revise  the 
Constitution,  the  only  additional  restrictions  placed  upon  the 
Legislature  were  those  relating  to  the  cliartering  of  banks  of 
discount,  the  making  and  securing  of  compensation  before 
private  property  was  taken  for  public  use,  and  the  granting 
of  legislative  divorces.  The  subjects  which  aroused  interest 
were  the  insertion  of  the  word  "  white"  in  the  suffrage  quali- 
fication, the  power  of  appointment  by  the  Governor,  and  the 
substitution  for  the  life  tenure  of  the  judges  of  the  Supreme 
Court  of  a  term  of  ten  years,  and  of  ten  years  for  the  judges 
of  Common  Pleas. 
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Neither  the  Constitution  of  1776  nor  that  of  1790  had 
been  adopted  by  popular  vote,  and  the  amendments  of  1838 
were  oiily  carried  by  a  majority  of  a  little  over  twelve  hun- 
dred. The  lesson  taught  by  the  history  of  the  State  improve- 
ments, however,  had  been  effectually  learned,  and  no  further 
attempt  was  made  to  involve  the  State  in  the  construction  of 
public  works.  On  tlie  contrary,  the  results  of  the  operation 
of  those  already  built  were  so  unsatisfactory  that  in  1857-8 
the  railroads  and  remaining  canals,  which  had  cost  the  State 
over  $60,000,000  were  sold  for  $11 ,000,000.  But  in  different 
sections  of  the  State  its  municipalities  were  anxious  to  pro- 
mote the  building  of  railroads,  and  the  right  to  do  so,  when 
authorized  by  the  Le«:islature,  was  finally  established  in  1853, 
by  the  Supreme  Court  in  the  case  of  Sharpless  vs.  The 
Mayor  of  Philadelphia,  9  Harris,  147,  in  which  Chief 
Justice  Black  delivered  one  of  his  ablest  opinions.  The 
full  mischiefs  of  such  legislation  were  soon  made  manifest 
when  the  payment  of  county  bonds,  fraudulently  issued, 
without  any  corresponding  benefit  having  been  received  was 
disputed. 

In  the  Lawrence  County  case,  1  Wright,  358,  decided 
in  1860,  where  the  Supreme  Court  of  this  State  proposed 
to  "  stand  alone,'*  and  refused  to  treat  coupon  bonds  as 
negotiable.  Judge  Woodward  justified  their  course  by 
saying : 

We  know  the  history  of  these  municipal  and  county  bonds — how 
the  Legislature,  yielding  to  popular  excitements  about  railroads, 
authorized  their  issue ;  how  grand  juries,  and  county  commissioners^ 
and  city  officers  were  moulded  to  the  purposes  of  speculators ;  how 
recklessly  railroad  officers  abused  the  overwrought  confidence  of  the 
public,  and  what  burdens  of  debt  and  taxation  have  resulted  to  the 
people.  A  moneyed  security  was  created  and  thrown  upon  the  mar- 
ket by  this  paroxysm  of  the  public  mind,  and  the  question  is  now, 
how  shall  the  Judicial  mind  regard  it  ? 

To  this.  Judge  Grier  replied,  in  Mercer  County  vs. 
Hackeit,  1  Wallace,  96  : 

Although  we  doubt  not  the  facts  stated  as  to  the  atrocious  frauds 
which  have  been  practiced  inj^some  counties,  in  issuing  and  obtain- 
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ing  these  bonds,  we  cannot  agree  to  overrule  our  own  decisions  and 
change  the  law  to  suit  hard  cases.  The  epidemic  insanity  of  the 
people,  the  folly  of  county  officers,  the  knavery  of  railroad  "  specu- 
lators,'* are  pleas  which  might  have  just  weight  in  an  application  to 
restrain  the  issue  or  negotiation  of  these  bonds,  but  cannot  prevail 
to  authorize  their  repudiation,  after  they  have  been  negotiated  and 
have  come  into  the  possession  of  bona  fide  holders. 

So  far  as  this  State  was  concerned,  thequ&stioti  hud  lost 
its  interest,  for  in  1856  the  Legislature  submitted  amend- 
ments, which  were  adopted  in  1857,  limiting  the  amount  of 
indebtedness  to  be  contracted  by  the  State,  and  prohibiting 
the  Commonwealth  from  promoting  by  loan  or  subscription 
an}*  private  or  corporate  enterprise,  or  from  authorizing  any 
municipal  loan  or  subscription  of  a  like  character.  These 
amendments,  and  that  reserving  the  right  to  alter  or  revoke 
any  charter  of  incorporation,  were  of  inestimable  value  when 
the  spirit  of  speculation  shortly  afterwards  revived  by  the 
developments  in  the  oil  regions  and  the  expenditures  of  the 
war. 

The  possibilities  of  private  and  special  legislation  were 
not,  however,  fully  proven  till  after  the  war  had  stimulated 
the  industries  of  the  State  into  unprecedented  activity.  The 
annual  volume  of  the  pamphlet  laws  rapidly  increased  in 
size,  and  from  1864  to  1873  each  is  large  enough  to  contain 
many  pamphlets.  The  demand  for  the  coal  and  iron  of 
Pennsylvania,  begun  during  the  war,  wasL  kept  up  until 
1873  by  the  growth  of  the  railroad  system  of  the  country. 
Every  mine  and  furnace  and  mill  was  kept  running  to  its 
full  capacity,  but  no  department  of  manufacture  was  more 
active  than  the  Pennsylvania  Legislature.  It  turned  out  the 
Credit  Mobilier,  P.  L.  1859,  page  896;  1864,  page  97, 
which  contributed  so  much  to  the  milroads,  the  politics,  and 
the  jurisprudence  of  the  country.  It  granted  hundreds  of 
charters  by  simply  giving  to  three  fav(»red  names  the  powers 
enumerated  in  some  other  Act  incorporated  merely  by  refer- 
ence. It  even  furnished  charters  upon  condition  that  no 
organization  should  be  affected  or  business  done  within  the 
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confines  of  the  State/  and  such  was  the  ])ressure  upon  its 
members  that  it  became  the  habit  to  prepare  laws  for  the 
signature  of  the  Governor  which  had  never  j>assed  either 
branch  of  the  Ijegislature.  Some  of  them  are  still  on  the 
statute  book,  and  one  of  them  was  the  subject  of  much 
debate  in  the  courts.  The  Catawissa  Railroad  Company 
had  obtained  an  injunction  restraining  a  gmde  crossing,  and 
thereupon  a  bill  was  introduced  making  such  crossing  unlaw- 
ful. It  was  defeated  in  both  Houses,  but  beeamej  and  still 
is,  a  law.  P.  L.,  1871,  136.  A  like  case  of  so-called  legis- 
lation being  under  discussion,  Senator  Buckalew  said  : 

Take  the  case  of  the  bill  of  last  winter  in  relation  to  the  crossing  of 
railroads,  deliberately  voted  down,  strongly  voted  down  in  both 
Houses ;  and  yet,  after  we  adjourned,  there  lay  the  bill  in  the  executive 
chamber,  passed  by  a  clerk  whose  false  and  fraudulent  hand  had 
usurped  the  business  of  legislation.  The  Executive  was  informed 
by  several  persons  that  no  such  bill  had  ever  passed.  However, 
after  a  little  while,  the  pressure  was  so  great  and  the  explanations 
were  so  admirable  that  he  put  his  hand  to  the  bill,  and  it  is  recorded 
among  our  laws. 

Well,  you  have  a  committee  of  investigation  on  that  subject ; 
they  are  considering  it ;  after  a  little  they  will  make  a  report,  possi- 
bly in  favor  of  repealing  the  bill ;  possibly  you  may  pass  it  through 
this  chamber ;  but  if  any  of  those  interests  in  the  Commonwealth 

1  The  New  York  and  Colorado  Vineyard  Company  was  incorporated  by  an  Act 
of  February  16, 1866,  and  its  supplement  of  February  17,  1870.  Its  character  suffi- 
ciently appears  in  the  opinion  of  the  Supreme  Court  of  Kansas,  in  the  case  of  the 
Land  Grant  Railway  Company  vs.  The  Oommiwionen  of  Coffee  County,  6  Kan.,  245, 
where  the  Court  said  : 

"  No  rule  of  comity  will  allow  one  State  to  spawn  corporations  and  send  them 
forth  into  other  States  to  be  nurtured  and  do  business  there,  when  said  first  men- 
tioned State  will  not  allow  them  to  do  business  within  its  own  boundaries.  *  *  * 
From  the  only  territory  in  the  whole  world  over  which  the  State  of  Pennsylvania 
hasany  jurisdiction  or  control,  and  in  which  it  could  authorize  a  corporation. to 
have  an  office  or  do  business,  it  excludes  this  corpomtion,  and  the  attempt  on  the 
part  of  the  State  of  Pennsylvania  to  authorize  this  corpt^ration  to  have  an  office  or 
to  do  business  anywhere  eUe  except  in  the  State  of  Pennsylvania  is  ultra  vires, 
illegal,  and  void.  The  truth  is  that  while  the  supposed  corporation  was  originally 
organized  for  the  whole  United  States  except  the  State  of  Pennsylvania,  and  after- 
wards, by  its  amended  charter  of  February  17, 1870,  for  the  whole  world  except  the 
State  of  Pennsylvania,  it  had  no  legal  or  valid  existence  anywhere  upon  the  face 
of  the  earth.  At  the  very  creation  of  this  supposed  corporation  its  creator  spurned 
it  from  the  land  of  its  birth  as  illegitimate  and  unworthy  of  a  home  among  its 
kindred,  and  sent  it  forth  a  wanderer  on  foreign  soil.  Is  the  State  of  Kansas 
bound  by  any  kind  of  courtesy  or  comity  or  friendship  or  kindness  to  Pennsyl- 
vania, to  treat  this  corporation  better  than  its  creator,  the  State  of  Pennsylvania, 
has  done?" 
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that  have  an  illegitimate  and  pernicious  control  over  your  legislation 
choose  to  say  *'  no  *'  to  it,  you  cannot  pass  your  repeal  through  the 
House  of  Representatives. 

(Legislative  Journal  for  the  session  of  1872,  page  242.) 

In  a  brief  filed  about  that  time,  in  a  litigation  where 

it  was  objected  that  a  certain  section  had  been  fraudulently 

interpolated  in  a  New  Jersey  Act,  it  was  urged   in  reply 

that  tlie  parties  then  offering  the  objection  had  themselves 

profited  by  similar  legislation,  and  had  induced  the  court  to 

rule  that  it  was  impossible  to  go  back  of  the  seal  of  the 

Secretary  of  State,  and  it  was  added  that : 

Judging  from  the  reports  in  the  Legislative  Record ^'it  would  seem 
to  have  become  quite  a  common  thing  at  Harrisburg  to  have  laws 
signed  and  recorded  with  provisions  inserted,  after  having  been 
emphatically  rejected  by  the  two  Houses,  or  expunged  after  having 
been  introduced ;  and  what  is  curious  is  that  a  charge  of  this  sort  is 
V[i2i^^{s^^  Legislative  Record,  1872,  pages  218,  241,  481,  500,  608,  672, 
56o,  1014,  1 131)  without  producing  any  more  show-of  surprise  than 
would  have  been  manifested  by  the  '  minions  of  the  Moon  *'  (as 
Falstaff  proposed  that  he  and  his  fellow- thieves  should  be  called 
■when  the  prince  became  king)  at  the  story  of  a  highway  robbery 
•on  Gadshill. 

A  more  pertinent  illustration  might  have  been  found  in 

the  diary  of  Mr.  Pepys,  who  relates,  under  date  of  May  13th, 

1664,  that— 

There  was  also  in  the  Commons'  House  a  great  quarrel  about  Mr. 
Prin,  and  it  was  believed  that  he  should  have  been  sent  to  the  Towre 
for  adding  something  to  a  bill  (after  it  was  ordered  to  be  engrossed)  of 
his  own  head — a  bill  for  measures  of  wine,  and  other  things  of  that 
sort,  and  a  bill  of  his  owne  bringing  in ;  but  it  appeared  that  he  could 
not  mean  and  hurt  in  it.  But,  however,  the  king  was  fain  to  write  in 
his  behalf,  and  all  was  passed  over. 

"Pepys'  Diary,"  Vol.  IV,  page  124.* 

May  13th,  1664. 
I  Mr.  Prynne  having  taken  tlic  liberty  to  alter  the  draught  of  a  bill  relating 
to  public  houi^cB,  having  urged  in  his  excuse  **  That  he  did  not  do  it  out  of  any  evil 
intent,  but  to  rectify  some  matters  mistaken  in  it.  and  make  the  bill  accord  with  the 
sense  of  the  House,"  the  House  ordered  him  to  withdraw,  and  after  debate,  being 
again  called  in,  the  Speaker  acquainted  him  "That  the  House  was  very  sensible  of 
this  great  mistake  in  so  ancient  and  knowing  a  member  as  he  was  to  break  so  mate- 
rial and  essential  order  of  the  House  as  to  alter,  amend,  or  interline  a  bill  alter  com- 
mitment, but  the  House  had  considered  of  his  answer  and  submission,  and  were 
content  at  this  time  in  respect  thereof,  to  remit  the  offense." 
"Cobbetfs  Parliamentar>'  History."  Vol.  IV,  Col.  £03. 
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It  will  l)e  remembered  by  all  who  were  then  old  enough 
to  be  admitted  to  practice  that  it  had  come  to  be  generally 
believed  that  the  lobby  had  as  much  to  do  with  legislation  as 
the  members  of  the  Senate  and  House,  and  charges  of  fraud 
were  frequently  circulated.  So  great  was  the  dissatisfaction 
that  finally  the  passage  of  an  Act  was  secured  under  date  of 
April  11th,  1872,  submitting  thequestion  of  calling  a  Consti- 
tutional Convention  to  a  vote  of  the  people,  and  a  majority 
having  been  cast  in  its  favor,  the  Convention  assembled  on  the 
twelfth  day  of  November,  1872.  The  members  came  together 
in  a  curious  tcmj)er.  With  few  exceptions  they  were  ani- 
mated with  a  spirit  of  bitter  hostility'  to  the  Legislature,  and 
one  after  another  declared  that  they  had  only  been  sent  there 
to  put  an  end,  if  possible,  to  the  frauds  prevailing  at  Harris- 
burg.  In  order  to  recall  the  state  of  feeling,  in  which  the 
Convention  assembled  and  undertook  the  work  of  preparing 
the  new  Constitution,  it  will  be  well  to  quote  the  words  of 
some  of  the  representative  members. 

Mr.  Wayne  MacVeagh  said  : 

We  have  never  doubted  that  in  all  the  days  of  our  history  honor- 
able, honest  good  men  have  adorned  the  sessions  of  the  State  Legis- 
lature in  abundance,  and  such  men  adorn  it  to-day.  It  is  not,  there- 
fore, with  any  desire  to  wound  the  susceptibilities  of  any  person,  but 
from  the  earnest  conviction  that  what  we  say  is  the  truth,  that  we 
declare,  notwithstanding  the  good  men  who  have  been  there  and  are 
there  now,  the  legislation  of  this  State  for  private  advantage  has 
been  and  is  often  matter  of  bargain  and  sale.  Unfortunately  this 
is  true  of  the  Legislature  of  almost  every  American  State,  and  even^ 
as  is  being  daily  proven,  of  the  National  Legislature  also.  Gentle- 
men, this  is  the  crying  evil — the  menacing  peril  of  free  institutions  in 
America.  This  is  the  deadly  cancer  which  is  eating  into  the  very 
heart  of  the  body  politic,  and  we  will  not  help  ourselves  by  crying 
that  we  are  not  sick;  we  will  do  no  good  to  anybody  by  robing  our- 
selves in  the  robes  of  an  unrighteous  indignation  and  declaring  that 
we  are  as  healthy,  as  sound  and  as  pure  as  in  the  early  days  of  the 
Republic.  It  is  not  so.  The  whole  heart  is  sick  and  the  whole  heap 
faint  with  a  vile  disease,  which  is  not  new,  indeed,  but  grows  more 
cynical  and  therefore  more  hateful  each  day  that  the  world  lives  in 
the  light  of  a  Christian  civilization. 
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The  pecuniary  corruption  of  legislative  bodies,  the  sale  of  legis- 
lation for  private  advantage — this  is  the  gravest  evil  which  afflicts  us. 
Unlike  mercy,  Mr.  Chairman,  it  curses  him  who  gives  and  him  who 
takes.  It  is  erecting  an  impassable  barrier  in  the  pathway  of  our 
public  service  which  will  soon  be  a  bar  to  any  man  who  will  not  put 
a  money  value  upon  the  honor  and  the  virtue  of  a  gentleman.  One 
day  it  demands  pay  to  prevent  the  repeal  of  a  law  already  enacted. 
Another  day  it  whines  for  compensation  for  supporting  some  just 
measure  of  public  utility,  perhaps  even  of  the  sacred  charity  of  the 
State.  The  third  day  it  openly  exposes  votes  for  sale  as  at  a  public 
auction  to  the  highest  bidder.  While  these  facts  are  patent  and  known, 
it  is  not  unkindness  to  anybody,  it  is  not  harsh  criticism  of  anybody, 
which  induces  us  to  speak  of  them  and  to  try,  in  some  small  way,  to 
alleviate  or  to  diminish  them. 

"  Debates  of  Constitutional  Convention,"  Vol.  I,  page 
423. 

Judge  Black  delivered  a  carefully-prepared  speech  that 
has  been  published  in  the  volume  edited  by  his  sou,  and  is, 
therefore,  easily  accessible.  In  the  course  of  his  remarks 
be  said  : 

After  all  that  has  been  said  upon  this  floor,  it  cannot  be  denied 
that  the  Legislature  of  the  State  of  Pennsylvania  has  habitually  and 
constantly,  for  the  last  twenty-five  years  or  more,  betrayed  the  trust 
reposed  in  its  members  ;  and  this  has  gone  so  far  that  we  must  have 
reform  if  we  would  not  see  our  institutions  perish  before  our  eyes. 
*  *  *  There  was  a  time  when  membership  of  our  State  Legislature 
was  a  passport  to  honor  and  admiration  everywhere,  from  a  Parisian 
drawing  room  to  the  cottage  of  a  peasant.  Now  that  same  Legisla- 
ture is  a  stench  in  the  nostrils  of  the  whole  world.    *    *    * 

My  friend  from  Dauphin  (Mr.  McVeagh)  spoke  of  legislation 
under  the  figure  of  a  stream,  which,  he  said,  ought  always  to  flow 
with  crystal  water.  It  is  true  that  the  Legislature  is  the  fountain 
from  which  the  current  of  our  social  and  political  life  must  run,  or 
we  must  bear  no  life ;  but  as  it  now  is,  we  keep  it  merely  as  '  a  cistern 
for  foul  toads  to  knot  and  gender  in.*  He  has  described  the  tree  of 
liberty,  as  his  poetic  fancy  sees  it,  in  the  good  time  coming,  when 
weary  men  shall  rest  under  its  shade,  and  singing  birds  shall  inhabit 
its  branches  and  make  most  agreeable  music.  But  what  is  the  con- 
dition of  that  tree  now  ?  Weary  men  do,  indeed,  rest  under  it.  but 
they  rest  in  their  unrest,  and  the  longer  they  remain  there  the  more 
weary  they  become.  And  the  birds — it  is  not  the  woodlark,  nor  the 
thrush,  nor  the  nightingale,  nor  any  of  the  musical  tribe  that  inhabit 


30  CONSTITUTIONAL   RESTRAINTS,  ETC. 

• 

the  branches  of  our  tree.  The  foulest  birds  that  wing  the  air  have 
made  it  their  roosting  place,  and  their  obscene  droppings  cover  all 
the  plains  about  them  ; — the  kite,  with  his  beak  always  sharpened 
for  some  cruel  repast ;  the  vulture,  ever  ready  to  swoop  upon  his 
prey ;  the  buzzard,  digesting  his  filthy  meal  and  watching  for  the 
moment  when  he  can  gorge  himself  again  upon  the  prostrate  carcass 
of  the  Commonwealth.  And  the  raven  is  hoarse  that  sits  there  croak- 
ing despair  to  all  who  approach  for  any  clean  or  honest  purpose. 

"Debates  of   Constitutional  Convention,"  Vol.  II, 
paoje  489. 

Speaking  of  the  practices  which  then  prevailed  at  Harris- 
burg,  Senator  Buckalew  said  : 

Suppose  a  bill  is  carried  into  the  transcribing  room  on  the  last 
night  of  the  session,  and  some  transcribing  clerk  or  assistant,  or  the 
clerk  to  the  committee  to  compare  bills,  is  paid  fifty  or  one  hundred 
dollars  by  a  party  to  add  a  section  to  the  bill.  That  section  is  simply 
added  to  or  interjected  into  the  transcribed  copy,  and  goes  to  the 
office  of  the  Secretary  of  the  Commonwealth,  and,  inadvertently,  the 
Governor  signs  the  bill.  That,  sir,  has  happened  over  and  over 
again.  It  is  the  common,  the  accepted  mode,  in  which  frauds  in 
legislation  are  committed,  and  yet  an  inspection  of  the  Journals  of 
both  Houses  will  not  detect  the  fraud,  and  a  provision  that  they  shall 
be  inspected  is  of  no  value  whatever  in  a  case  of  this  kind. 

Now,  sir,  I  know  the  cases  of  two  or  three  bills  in  which  fraud  was 
detected,  not  by  the  Journals  of  the  two  Houses,  but  by  going  to  the 
original  manuscript  bill  as  introduced  originally  into  one  of  the 
Houses,  and  to  the  proper  bill  which  was  sent  from  one  House  to 
the  other,  because  thus  you  are  able  to  find  the  original  marks  made 
by  the  clerks  of  the  respective  Houses  upon  all  amendments  when 
they  are  offered,  and  when  action  upon  them  is  had.  In  that  man- 
ner, in  the  cases  to  which  I  have  referred,  we  were  able  to  ascertain 
that  certain  amendments  had  not  gone  at  all  through  the  hands  of 
the  principal  clerks  of  the  Senate  and  House,  and  yet  they  were 
foisted  into  those  bills,  which,  being  sent  to  the  Governor  and  signed 
by  him,  became  laws  of  the  Commonwealth,  and  no  power  of  this 
State  was  able  to  touch  them,  except  the  Legislature,  at  a  subsequent 
session  by  repealing  them,  should  strike  them  from  the  statute  book.  * 
I  remember  my  experience  in  one  case  where  a  fraud  was  detected. 
The  repealing  bill  was  passed  through  the  Senate  upon  the  showing 
of  the  original  records  of  the  two  Houses,  not  the  Journals,  and  the 
bill  was  sent  to  the  House  of  Representatives,  and  there  there  was 
a  grave  and  earnest  debate,  and  the  repealing  bill  was  manfully  voted 
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down.  The  law  stands  there  yet  upon  the  statute  book ;  a  law 
passed  by  a  transcribing  clerk  of  the  House,  and  by  no  other 
authority  whatever. 

Ibid.,  Vol.  II,  page  775. 

These  speeches  are  fairly  typical,  and  unquestionably 
represented  the  views  of  the  large  majority  of  the  members 
of  the  Convention.  Instead  of  the  confidence  tliat  the  mem- 
bers of  the  General  Assembly  would  truly  represent  and 
protect  their  constituents,  which  prevailed  in  1776  and  1790, 
and  even  in  1838,  the  dominant  thought  of  the  Convention 
was  that  uU  its  energies  should  be  given  to  the  task  of  guard- 
ing the  people  of  Pennsylvania  against  their  own  Ijegislature. 
They  had  had  the  l^nefit  of  a  previous  experiment,  in  that 
direction,  in  the  Constitution  adopted  by  the  State  of  Illinois 
in  1870,  and  many  of  them  had  served  in  legislative  bodies. 
They  were  familiar,  therefore,  with  the  ordinary  rules  of 
legislative  procedure,  and  knew  how  rules  were  evaded  and 
irregular  and  fraudulent  methods  practiced.  The  derivation 
of  each  clause  in  the  new  Constitution  is  given  by  Senator 
Buckalew  in  his  admirable  volume,  which  thus  constitutes 
the  most  satisfactory  of  all  commentaries,  and  it  will  be 
observed  that  many  legislative  rules  were  embodied  in  the 
(Constitution  and  so  made  secure  against  any  suspension  in 
the  closing  hours  of  a  session. 

After  having  substantially  reaffirmed  the  twenty-six 
sections  of  the  Declaration  of  Rights  of  1790,  the  amend- 
ments of  1838  and  those  of  1857,  tiie  Convention  attempted 
to  exclude  the  {>ossibility  of  any  motive  to  corrupt  action, 
and  to  lessen  the  volume  of  legislation  by  excepting  abso- 
lutely certain  subjects  from  the  general  grant  of  the  legisla- 
tive power  of  the  Commonwealth,  and  by  denying  the  right 
to  pass  any  local  or  special  law  relating  to  subjects  enume- 
rated in  twenty-six  clauses,  or  any  local  or  special  bill  of  any 
character,  unless  notice  of  the  intention  to  apply  therefor 
should  have  been  published  in  the  locality  to  be  afiected,  as 
provided  by  law.  Another  practi.cal  innovation  was  the 
establishment  of  rules  of  procedure,  intended  to  make  each 
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branch  of  the  Legislature  a  deliberate,  if  not  a  deliberative, 
body.  The  requirements  that  every  bill  shall  be  read  at 
leno:th.on  three  diiferent  davs  in  each  House ;  that  all  amend- 
ments  shall  be  printed,  and  that  the  final  vote  shall  be  taken 
by  yeas  and  nays, — preclude  any  member  from  asserting 
that  he  had  not  the  opportunity  to  become  acquainted  with 
its  provisions  ;  and  the  further  requirement  that  no  bill  shall 
become  a  law  unless  u  majority  of  the  members,  elected  to 
each  House,  be  recorded  thereon,  as  voting  in  its  favor,  is  an 
effectual  safeguard  against  legislation  by  a  Speaker  and  a 
minority  of  the  members  of  each  House. 

In  short,  they  did  not  intend  to  make  it  easy  to  pass 
laws,  and  while  they  did  not  adopt  tlie  provision  of  the  Con- 
stitution of  1776,  "that  except  on  occasions  of  sudden 
necessity  bills  should  not  be  passed  into  laws  until  the  next 
session  of  the  Assembly  " — a  curious  anticipation  of  the 
refa^endumj  now  so  much  talked  about — they  did  provide 
that  the  General  Assembly  should  meet  every  second  year, 
and  hold  no  adjourned  annual  session  after  1878.  The 
results  of  these  rules  of  procedure,  coupled  with  a  reduction 
in  tiie  subjects  of  legislation  (which  has  worked  a  change 
in  our  pamphlet  laws  like  that  which  Sydnej'  Smith  pro- 
nounced the  most  important  of  all  distinctions  in  litera- 
ture— that  between  the  antediluvian  and  the  postdiluvian) 
has  been  to  make  it  possible  for  each  member  to  exercise 
something  like  intelligent  and  discriminating  judgment  in 
respect  to  every  bill  which  becomes  a  law;  and  it  is,  I 
believe,  the  judgment  of  the  profession  that  even  now  the 
legislation  since  1874  is  better,  both  in  form  and  in  sub- 
stance, than  that  of  preceding  years. 

In  pursuance  of  a  resolution  adopted  at  the  la.st  annual 
meeting,  a  bill  has  been  prepared  by  the  Committee  on  Law 
Keform  for  the  appointment  of  Legislative  Commissioners 
which  would  insure  still  greater  accuracy  of  expression,  and 
greatly  improve  the  general  character  of  our  legislation.  It 
is  in  the  same  line  as  an  Act  reported  at  the  last  session  of 
the  Legislature  of  New  York  by  a  commission  appointed  to 
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recommend  changes  in  methods  of  legislation.  Time  will 
not  |)ermit  me  to  say  more  upon  this  impoi*tant  subject,  and 
it  will  he  more  iippropriately  discussed  by  the  committee; 
but,  after  all,  the  greatest  advantage  secured  by  the  methods 
prescribed  by  the  Constitution  is  not  so  much  the  improve- 
ment in  the  character  of  tlie  bills  which  do  become  laws, as 
in  the  possibility  that  now  exists  of  arresting  those  which 
ought  net  to  pass.  In  these  days,  when  there  is  a  disposi- 
tion to  correct  every  human  ill  by  government  interference, 
it  is  no  small  gain  that  lawmaking  in  Pennsylvania  has  been 
made  ho  ditHcult  and  so  dilatory;  and  our  greatest  obliga- 
tion to  our  representatives  is  not  so  much  for  the  laws  they 
make  as  for  the  vastly  greater  number  they  defeat. 

The  great  change,  however,  in  the  Constitution  of 
1874  was  one  of  substance  rather  than  of  form. 

The  prohibition  of  special  legislation  was  regarded  as 
the  most  important  of  all  the  amendments,  and  it  has  had 
the  greatest  influence  upon  the  volume  and  character  of 
subsequent  legislation.  The  power  to  pass  a  special  Act 
precisely  fitted  to  the  special  case,  without  disturbing  the 
general  rule,  was  a  most  valuable  power,  and  it  would  never 
have  been  taken  away  from  the  Legislature  of  Pennsylvania 
had  not  the  experience  of  the  previous  ten  years  demon- 
strated that  when  a  legislative  body  had  the  power  to  grant 
special  privileges  having  a  pecuniary  value,  such  privileges 
would  come  to  be  boughtand  sold  like  any  marketable  com- 
modity. The  only  way  to  put  an  end  to  this  mischief  was 
to  lead  the  Ijegislature,  if  possible,  out  of  temptation,  by 
taking  from  it  everything  it  had  to  sell.  This  is  of  the 
essence  of  the  Constitution  of  1874.  It  rests  upon  the 
assumption  that  if  men  have  a  motive  to  buy  legislation, 
they  will,  in  the  long  run,  either  succeed  in  corrupting  the 
members  already  elected,  or  take  care  that  othei*s  are  chosen 
who  can  be  seduced.  Stated  in  this  bald  way,  this  seems  a 
low,  repulsive  view  of  human  nature,  but  it  is  identical  with 
that  enforced  by  courts  of  equity  in  all  dealings  with  his 
trust  by  one  in  a  fiduciary  relation.  The  danger  of  abuse  is 
so  great  that  no  inquiry  into  the  fairness  of  the  particular 
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transaction  will  be  entered  upon.  For  the  safety  of  beneficia- 
ries in  all  cases,  in  none  can  the  trustee  acquire  an  adverse 
interest,  or,  as  Mr.  Justice  Story  expressed  it :  **  It  is  to  inter- 
pose a  preventive  check  against  such  temptations  and  seduc- 
tions that  a  positive  prohibition  has  been  found  to  be  the  sound- 
est policy,  encouraged  by  the  purest  precepts  of  Christianity." 

Remembering  the  condition  of  things  at  Harrisburg 
prior  to  1874,  it  must  be  admitted  that  the  inconveniences 
which  are  now  often  made  the  subject  of  complaint  would  be 
of  relatively  trifling  importance  if  a  complete  reform  had 
been  effected.  Upon  this  question  others  are  better  qualified 
to  speak.  The  organized  lobby,  which  possessed  Harrisburg, 
disappeared  when  tlie  new  Constitution  was  adopted,  and  it 
has  not  yet  returned.  Representatives  of  corporate  and 
other  interests  are  still  in  attendance,  and  the  reports  which 
are  occasionally  heard,  of  outside  interference  in  legislation, 
may  be  well  founded.  Franchises  having  large  value  are 
still  occasionally  wanted,  but  as  they  can  only  be  conferred 
by  general  laws,  they  become,  when  once  giveu,  available  for 
all.  It  seems  fairly  reasonable  to  hope,  therefore,  that 
there  is  no  imminent  danger  of  such  demands  for  corporate 
or  other  legislation  as  will  renew  the  baleful  influence  which 
once  prevailed  in  Harrisburg,  but  there  is  a  danger  to  which 
attention  should  be  called.  The  seventeenth  section  of 
article  three  provides  that  *^  no  appropriation  shall  be  made 
to  anv  charitable  or  educational  institution  not  under  the 
absolute  control  of  the  Commonwealth  *  *  *  except 
by  vote  of  two^thirds  of  all  the  members  elected  to  each 
house,"  and  such  appropriation,  by  the  fifteenth  section, 
must  be  by  separate  bill  which  embraces  but  one  subject. 

It  would  seem  that  these  provisions  were  ample  to  guard 
against  the  possibility  of  abuse,  but  during  the  session  of 
1895  more  than  one  hundred  and  twenty  appropriation  bills 
of  this  character  were  passed,  appropriating,  in  the  aggre- 
gate, over  a  million  and  a  half  of  dollars.  As  to  the  policy 
of  collecting  from  the  taxpayers  of  the  State  this  vast  sum, 
for  the  purpose  of  distributing  it  among  the  charities  of  the 
State,  this  is  not  the  place  to  speak ;  but  it  is  relevant  to  the 
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subject  of  tins  paper  to  point  out  that  every  one  of  these 
appropriations  must  have  been  the  subject  of  direct  ap})eal 
to  committees  of  the  Legislature,  and  of  conimunication 
with  many  individual  members.  The  mere  waste  of  lime 
is  not  a  slight  evil,  but  it  is  not  the  worst.  The  tendency  of 
such  ap|)ea1s  and  of  such  appropriations  is  the  same  as  in 
the  case  of  private  charters  and  other  special  legislation. 
Solicitation  and  importunity  from  the  outside  will  sooner  or 
later  meet  with  exactions  from  the  inside;  and  if  these 
matters  shall  once  be  made  the  subject  of  chaffer  and  bargain, 
the  office  of  lawmaker  will  again  become  one  of  profit. 

To  maintain  and  advance  the  standard  of  membership 
is  the  most  imminent  and  imperative  duty  now  pressing  upon 
the  profession.  Lawyers  will  always  constitute  a  majority 
of  the  Legislature,  and  they  represent  the  bar  in  a  double 
sense.  If  the  leader  from  all  parts  of  the  State  could  be 
induced  to  serve,  the  duration  of  the  session  might  be  still 
further  reduced,  which  would  in  turn  render  it  jiossible  for 
men  in  the  most  active  practice  to  act,  so  that  even  Phila- 
delphia  might  once  more  have  representatives  like  Shainu- 
wood,  Meredith,  and  Eli  K.  Price.  To  insui-esuch  represen- 
tation is  more  essential  now  than  ever,  for  no  written  con- 
stitution will  work  itself;  and  if  that  of  1874  does  not 
render  the  Legislature  unattractive  to  the  unfit  and  make  the 
worthy  willing  to  undertake  the  discharge  of  its  duties,  no 
hope  remains — nullam  scdutem  sperare.  Whatever  wisdom, 
learning,  ingenuity  and  experience  could  suggest  to  prevent 
the  abuse  of  the  <liscretion.  necessarily  confided  to  the  Legis- 
lature of  the  Commonwealth,  was  adopted.  No  power  was 
given  that  could  safely  be  withheld,  and  no  reasonable  regu- 
lation of  its  use  was  omitted. 

It  remains  with  us  to  see  to  it  that  a  system  planned 
and  framed  with  so  much  care  and  so  much  skill  shall  not 
fail  through  our  indifference  and  neglect.  If  the  members 
of  the  Bar  of  Pennsylvania  choose  to  exert  their  combined 
influence  in  favor  of  the  election  of  fit  men,  of  the  enactment 
of  only  wise  and  needed  legislation,  and  of  the  maintenance 
of  the  good  name  of  the  Commonwealth,  they  will  not  fail. 
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They  need  only  to  have  confidence  in  themselves  and  interest 
in  the  work  to  be  done.  Let  those  of  us  who  are  here 
devote  ouinjelves  to  that  work,  in  the  spirit  in  ^vhich  Burke 
addressed  himself  to  his  lofty  purpose  :  *'  If  we  are  conscious 
of  our  situation,  and  glow  with  zeal  to  fill  our  places  as 
becomes  our  station  and  ourselves,  we  ought  to  auspicate  all 
our  public  proceedings  on  America  with  the  old  warning  of 
the  church,  Sursian  corda!  We  ought  to  elevate  our  minds 
to  the  greatness  of  that  trust  to  which  the  order  of  Provi- 
dence has  called  us." 

[Note.— After  the  delivery  of  Uio  foregoing  address,  Jadgc  McPhcrson  called  my 
attention  to  a  report  of  a  Joint  Committee  on  the  Financial  Affairs  of  the  Common- 
wealth. 1838-1843,  which  was  printed  in  May,  1878,  and  subsequently  furnished  a 
copy.  As  it  is  now  out  of  print  it  has  been  thought  desirable  to  reprint  it  in  the 
Appendix.— S.  D.] 

Mr.  Dickson,  President:  Thefii'st  business  in  order  is 
the  report  of  the  Executive  Committee. 

Mil.  Reading,  Lycoming  :  As  Chairman  of  the  Execu- 
tive Committee,  I  beg  to  present  its  reix)rt  as  follows : 

EXECUTIVE   COMMITTEE'S   REPORT 

Your  Committee  submits  the  following  report: 

The  membership  of  the  Association  immediately  after 
the  close  of  the  annual  meeting,  in  1895,  was  651 

The  following  losses  are  to  be  noted  : 

BY   DEATH 

Grant  Weidman,  Lebanon,  Pa.,  died  November,  1895. 
Henry  D.  Weirman,  Phila.,  died  May  30,  1895. 

BY   RESIGNATIOX 

F.  A.  Lewis,  Philadelphia.     ...  3 


648 
New  members  prior  to  July  7th,  .  74 


Total,        ...  722 

Note. — Additions  since  July  7,  .  .  41 


Making  total  to  July  30,  763 
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That  the  President,  after  submitting  the  question  of  the 
expediency  of  time  and  place  to  the  members  of  all  standing 
committees,  and  responses  from  members  generally  being 
unanimously  favorable,  called  a  meeting  for  December  19, 
1896,  at  the  Lawyers'  Club,  Philadelphia.  -The  ix>oms  of 
the  club  were  placed  at  the  disposal  of  the  committees  for 
the  day. 

The  membership  of  your  Standing  Committees  aggregates 
150,  from  every  County  in  the  State,  and,  despite  the  long 
distance  to  be  traveled,  upward  of  80  members  answered  to 
the  roll  call. 

A  general  meeting  of  all  committees  was  called  to  order 
by  Vice-President  Henderson,  of  Cumberland,  in  the  recep- 
tion room,  when  the  roll  was  called,  and  a  separate  room 
assigned  to  each  Committee  in  which  to  hold  its  sessions. 

The  Executive  Committee  organized  by  the  election  of 
John  G.  Reading,  of  Lycoming,  as  chairman.  Present: 
Samuel  Dickson,  President;  Robert  M.  Hendereon,  Cumber- 
lan<l,  Everett  Warren,  Lackawanna,  Wm.  Hayes,  Chester, 
Vice-T^residents ;  William  Penn  Lloyd,  Cumberland,  Treas- 
urer, Edward  P.  Allinson,  Philadelphia,  Secretary,  members 
ex'offwio  of  the  Executive  Committee;  William  U.  Hensel, 
Lancaster;  M.  Ifi.  CHmsted,  Dauphin;  John  G.  Reading, 
Lycoming;  Thomas  Patteraon,  Allegheny  ;  C.  H.  McCauley, 
Elk ;  W.  H.  Oram,  Northumberland  ;  W.  S.  Kirkpatrick, 
Northampton ;  Geo.  W.  Heiges,  York ;  Robert  E.  Wright, 
Lehigh;  R.  IL  Lindsey,  Fayette;  S.  V.  Wilson,  Clearfield; 
Wilson  C.  Cress,  Clinton;  Montgomery  Evans,  Montgom- 
ery; F.  P.  Prichard,  Philadelphia;  J.  B.  Colahau,  Phila- 
delphia; Rodney  A.  Mercur,  Bradford;  George  R.  Bedford, 
Luzerne ;  N.  P.  Mervine,  Blair. 

This  committee  arranged,  after  conference  with  all  other 
committees,  to  hold  the  next  Annual  Meeting  on  July  8,  with 
Cresson  as  first  choice  and  Bedford  second,  according  to  the 
possibilities  of  proper  accommodations  at  the  time  selected. 
A  cordial  invitation  to  meet  at  Erie  was  received  with  appre- 
ciation, and  had  strong  support,  but  a  more  central  location 
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was  favored,  by  the  majority,  for  the  next  meeting.  The 
question  of  programme  and  arrangements  for  the  annual 
meeting  was  referred  to  a  sub-committee  with  power  to  act, 
and  with  directions  to  confer  with  the  Law  Committee  on 
the  subjects  for  the  two  papers  to  be  read  by  members,  it 
being  the  sense  of  the  meeting  that  a  member  of  the  Bar  from 
some  other  State  be  invited  to  deliver  the  annual  address. 

The  Committee  on  Law  Reform,  Alex.  Simpson,  Jr., 
Chairman,  sat  all  day,  from  10.30  to  6,  and  considered  and 
agreed  to  report  three  measures  for  the  consideration  of  the 
Association,  The  other  membere  present  were  James  S. 
Young,  All^heny;  George  F.  Baer,  Berks;  Hon.  Edward 
W.  Biddle,  Cumberland;  M.  W.  Jacobs,  Dauphin ;  Hon. 
Nathaniel  Ewing,  Fayette  ;  Hon.  Lemuel  Ammerman,  Lack 
awanna  ;  Richard  E.  Cochran,  York. 

Of  the  Committee  on  Admissions  there  were  present : 
Hon.  Henry  W.  Palmer,  J.  Frank  E.  Hause,  J.  W.  Wetzel, 
Seth  T.  McCormick  and  James  Scarlet. 

On  motion  of  J  W.  Wetzel,  Hon.  H.  W.  Palmer  was 
elected  temporary  Chairman. 

On  motion  of  Mr.  McCormick,  Mr.  J.  W.  Wetzel  was 
elected  Socretarv. 

The  Chairman  laid  before  the  committee  the  form  of 
application,  etc,  submitted  by  Executive  Committee  and 
Secretary  of  Association. 

The  following  form  was  adopted  : 

Form  of  Application  for  Membership 

The  undesigned,  a  member  of  the  Bar  of  the  Supreme 

Court  of  Pennsylvania,  admitted  on  the 

day  of. (or  if  a  Judge  in  commission,  state 

dale  of  firat  election  or  appointment),  hereby  applies  for 
membership  in  the  Pennsylvania  Bar  Association,  and 
authorizes  the  Secretary  to  enroll  his  name  on  the  list  of 
members,  which  enrollment  shall  be  equivalent  to  a  signa- 
ture to  the  roll  containing  the  charter  and  by-laws  within 
the  meaning  of  Section  6,  Article  XI,  of  the  By-Laws. 
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Enclosed  herewith  find  check  or. 

for  five  dollars,  to  cover  admission  fee  and  annual  dues  for 
current  year. 

Signature 

(QiviDg  full  name. ) 

P.O.  Address 

County 

We,  the  undersigned,  members  of  the  Pennsylvania 
Bar  Association,  do  hereby  certify  that  the  above  applicant 

IS  a  member  of  the  Supreme  Court  from 

County,  Pa.,  in  good  standing,  and  we  recommend  him  for 
membership  in  the  Pennsylvania  Bar  Association. 


Several  letters  of  application  as  members,  which  had 
been  received  by  the  Secretary  of  the  Bar  Association,  were 
referred  to  the  committee. 

Of  the  Committee  on  Grievances  there  were  present 
Hon.  Christopher  Hoydrick,  Venango,  Chairman;  George 
K.  Bedford,  Luzerne;  H.  F.  Walton.  No  minutes  of  this 
meeting  were  handed  in  to  the  Secretary  of  the  Association. 

The  Committee  on  Education,  Robert  Snodgrass,  Dau- 
phin, Chairman,  held  two  sessions,  during  which  questions 
relating  to  the  requirements  for  registration  and  admission 
were  elaborately  and  earnestly  discussed. 

The  Chair  was  directed  to  appoint  two  committees,  one 
of  seven  to  take  into  consideration  the  whole  subject  of 
Legal  Education,  and  to  recommend  a  curriculum  for  both 
preliminary  and  final  examination.  Second,  a  committee  of 
five  to  take  into  consideration  the  subject  of  making  exami- 
nations uniform  throughout  the  State,  and  to  recommend 
the  means  by  which  this  end  may  be  attained ;  these  commit- 
tees to  report  to  the  General  Committee  at  the  July  meeting. 

The  members  present  were  as  follows  :  George  W^harton 
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Pepper,  Philadelphia ;  Andrew  J.  Kauffinany  Lancaster ; 
Edward  J.  Fox,  Northampton ;  J.  M.  Force,  Erie ;  Hon. 

E.  R.  Savidge,  Northumberland  ;  William  Trickett,  Cum- 
berland ;  Sidney  R.  Miner,  Luzerne;  Robert  Snodgrass, 
Dauphin,  Chairman ;  Delos  Rockwell,  Bradford ;  R.  T. 
Corn  well,  Chester  ;  Alex.  King,  Bedford ;  Joseph  W.  Moyer, 
Schuylkill ;  Louis  Richards,  Berks;  Angus  V.  Dively, 
Blair;  William  Kase  West,  Columbia;  Hon.  J.  A.  Mcll- 
vaine,  Washington  ;  Hon.  Jeremiah  Lyons,  Juniata ;  Fred- 
erick Bertolctte,  Carbon  ;  James  W.  Pyatt,  Wyoming ;  Hon. 
L.  A.  Watres,  LackawanTia  ;  Henry  C.  Parsons,  Lycoming ; 
George  E.  Darlington,  Delaware ;  Frank  H.  Laird,  Beaver ; 

F.  G.  Hobson,  Montgomery;  Hon.  D.  Watson  Rowe, 
Franklin. 

Equal  interest  was  manifested  in  the  possible  work  of 
the  Committee  on  Legal  Literature  and  Biography,  wliich 
had  a  good  attendance  of  members.  The  opening  sugges- 
tions of  the  chairman,  Hampton  L.  Carson,  of  Philadelphia, 
were  well  received,  and  tlieir  deliberations  soon  showed  that 
they  had  before  them  a  work  of  much  interest  to  all.  The 
members  present  from  this  Committee  were  as  follows  : 

County  Residence 

Philadelphia  .  .  HAMPTON  L.CARSON, C^a/rwa«. Philadelphia. 
Northumberland  .  CHARLES  M.  CLEMENT,  Vice- CA'n,  Sunbury. 
Lycoming  .    .    .    .  C.  LaRUE  MUNSON,  Secretary  .  Williamsport. 

Luzerne GEORGE  B.  KULP Wilkesbarre. 

Greene DANIEL  S.  WALTON Waynesburg. 

Chester JAS.  MONAGHAN West  Chester. 

York DANIEL  K.  TRIMMER York. 

Mifflin T.  M.  UTTLEY Uwistown. 

Clinton H.  B.  HARVEY Lock  Haven. 

Washington.    .    .  JAMES  I.  BROWNSON- Washington. 

Perry WM.  N.  SEIBERT New  Bloomfield. 

Wyoming  ....  CHARLES  E.  TERRY     ....  Tunkhannock. 

Lackawanna     .    .  WM.  A.  WILCOX •    *  Scranton. 

Cambria     ....  HON.  A.  V.  BARKER ,    .  Ebensburg. 

Beaver W.  T.  MOORE Beaver. 

Franklin    ....  HON.  WM.  U.  BREWER   .  .    .  Chambersburg. 

Berks D.  N.  SCHAEFFER Reading. 

Northampton        .  WM.  C.  LOOS Bethlehem. 
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The  committee  met  with  Hampton  L.  Carson,  Esq.,  of 
Philadelphia,  the  chairman,  in  the  chair,  and  selected  Charles 
M.  Clement,  Esq.,  of  Sunbury,  as  vice-chairman,  and 
C.  LaRue  Munson,  Esq.,  of  Williamsport,  as  secretary. 

Messrs.  W.  U.  Brewer,  chairman  ;  Geo.  B.  Kulp,  James 
Monaghan,  H.  L.  Carson,  Daniel  8.  Walton  and  D.  N. 
Schaeffer  were  appointed  a  sub-committee  to  receive,  revise 
and  edit  memorials  of  deceased  members  of  the  Association,  and 
to  formulate  some  general  rules  regulating  such  memorials. 

Messrs.  C.  M.  Clement,  chairman ;  C.  LaRue  Munson, 
Hon.  A.  V.  Barker,  H.  L.  Carson,  William  A.  Wilcox  and 
H.  T.  Harvey  were  appointed  a  sub-committee  to  which  was 
referred  so  much  of  Sec.  36  of  the  By-laws  as  provides  for 
the  preseivation  of  such  facts  relating  to  the  history  of  the 
profession  as  may  be  of  interest. 

The  committees  adjourned  for  lunch,  which  was  served 
in  the  banquet  room  of  tlie  club. 

In  the  afternoon  the  work  of  each  committee  was 
resumed.  In  the  evening,  from  eight  to  twelve,  u  reception, 
given  by  the  Bar  of  Philadelphia  to  these  committees  as  their 
guests,  crowded  the  capacity  of  the  club's  commodious  nwms, 
which  was  attended  by  some  two  hundred  of  the  Philadelphia 
Bar,  representatives  from  the  Supreme,  Superior  and  Phila- 
delphia Courts,  and  from  several  of  the  neighboring  counties. 
The  occasion  was  a  pleasant  one  socially,  but  it  had  a  more 
serious  and  valuable  significance.  It  was  most  encouraging 
to  all  concerned  that  so  many  busy  professional  meu,  of  such 
acknowledged  standing,  felt  sufficient  interest  and  confidence 
in  the  future  of  the  Pennsylvania  Bar  Association  to  travel 
so  far  and  devote  valuable  time  to  its  service. 

This  is  a  renewed  proof  of  the  recognition  by  the  Bar 
that  the  Association  is  a  necessary  organization  for  the 
advancement  of  the  practice  and  science  of  the  law. 

At  the  several  meetings  of  the  committees,  minutes  were 
adopted  expressing  appreciation  of  the  compliment  extended 
by  the  Philadelphia  Bar,  and  of  the  courtesy  which  so  freely 
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placed  the  entire  quarters  of  the  Lawyers'  Club  at  the  dis- 
posal of  the  organization  during  the  whole  of  the  meeting 
on  December  19th. 

The  Sub-Committee  on  Programme  and  Arrans^eracnts 
made  the  following  assignments  in  order  of  business  : 

Pennsylvania  Bar  Association  programme  for  second  annual 
meeting,  Bedford  Springs,  July  8  and  9,  1896. 

July  8,  1896. 

Morning  Meeting  at  10  o*Clock. 

Order  of  Business. 

Address  by  Samuel  Dickson,  President. 
Reading  of  Minutes. 
Reports  of  Committees. 

Afternoon  Session. 

Consideration  of  Report  of  Committees. 

Appointment  of  delegates  to  the  American  Bar  Association. 

Reading  of  Bills  for  proposed  legislation. 

Evening  Session. 

Annual  Address  by  Cortlandt  Parker,  Esq.,  of  New  Jersey. 

Papers  discussing  "  The  Proposed  Libel  Law  of  the  Pennsyl- 
vania Editors'  Association  "  by  Hon.  S.  P.  Wolverton  and  William 
B.  Rodgers,  Esq. 

Paper  on  "  The  Forensic  Functions  of  the  Lawyer  "  by  William 
Trickett,  Esq. 

July  9,  1896. 

Morning  Meeting  at  10  o'clock. 

Consideration  of  papers  read  the  night  before  ;  unfinished 
business. 

Special  business  which  may  have  been  referred  to  this  meeting 
by  order  of  the  Association  at  prior  sessions. 
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Afternoon  Session. 

Election  of  Officers, 

Unfinished  business.     New  business. 

Banquet  6  o'clock,  P.  M.,  July  9,  1896. 

The  banquet  will  be  presided  over  by  lion.  John  Stewart. 

The  following  toasts  have  been  assigned  : 

Pennsylvania,  Hon.  Daniel  H.  Hastings; 
Tfie  Bar,  Hon.  M.  Russell  Thayer ; 
The  Bench,  Hon.  Henry  W.  Palmer. 
The  Legislature: 

Senate,  Hon.  William  U.  Brewer ; 

House,  Hon.  H.  F.  Walton. 
The  Client,  C.  LaRue  Munson  ; 
Ourselves.    At  the  call  of  the  Toast  Master. 

In  accordance  with  instructions  given  by  the  Executive 
Committee,  correspondence  was  had  with  the  management  of 
the  hotel  at  Cresson,  with  the  result  that  it  was  then  impossi- 
ble to  secure  sufficient  accommodation  at  their  place  on  the 
date  fixed  for  the  present  annual  meeting — or  indeed  for  any 
date  lat^r  than  June  20th.  Similar  inquiry  elicited  the  same 
results  as  to  the  hotel  at  Glen  Summit,  near  Wilkes-Bar  re, 
and  at  Paxsanosa  Inn,  near  Easton. 

Within  a  few  days  of  the  meeting,  several  gentlemen 
who  had  been  assigned  for  duties  called  for  by  our  pro- 
gramme were  obliged  either  to  send  regrets  about  being 
unable  to  attend  or  defaulted  without  giving  any  adequate 
notice  to  your  committee. 

It  cannot  be  expected  that  busy  men  can  always  control 
their  time  so  as  to  be  able  to  attend  a  convention  fixed  for  a 
given  and  distinct  date,  yet  when  an  assignment  for  a  set 
duty  has  been  made  and  accepted,  it  would  seem  a  proper 
recognition  both  of  the  honor  conferred  by  the  Association 
and  the  duty  to  an  assignment  from  the  Bar  of  Pennsylvania 
would  require  the  appointee  to  at  least  prepare  and  file  his 
paper  with  the  Secretary  in  time  for  it  to  be  read  for  him  at 
the  meeting,  or  in  the  case  of  a  toast  to  send  ample  notice  as 
soon  as  circumstances  make  non-attendance  certain. 

The  assignments  are  not  unadvisedly  made,  and  mem- 
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bers  should  remember  the  importance  of  fidelity  in  the  dis- 
charge of  such  appointments  when  once  accepted. 

Pleasant  us  the  annual  'gatherings  may  be^  the  under- 
lying purpose  of  this  Association  lies  far  deeper  than  the 
ordinary  social  gathering,  and  no  man  is  so  distinguished  as 
to  fail  to  recognize  that  his  distinctioi\  is  less  than  that  of 
the  entire  Bar  of  Pennsylvania,  in  contempt  of  whom  such 

action  places  him. 

John  G.  Reading, 

Edw.  p.  Alltnson,  Chairman. 

SecreixLry. 


The  President:  Gentlemen,  you  have  heard  the 
report,  what  action  shall  be  taken  upon  it? 

Mr.  Ashhurst,  Philadelphia  :  I  move  the  report  of 
the  Executive  Committee  be  accepted. 

Seconded  and  agreed  to. 

The  President  :  The  next  business  is  the  report  of  the 
Treasurer. 

Mr.  Lloyd,  Treasurer :  I  beg  to  submit  the  following 
as  the  Treasurer's  report : 

REPORT   OF   TREASURER 

To  the  Penrusylvania  Bar  Association  : 

Bedford  Springs,  Pa.,  July  8,  1896. 

Report  of  Wm.  Penn  Lloyd,  Treasurer  of  the  Penn- 
Fylvania  Bar  Association,  showing  the  receipts  and  disburse- 
ments from  the  organization  of. the  Association  to  July  7, 
1896,  the  date  of  its  second  annual  meeting. 

The  Financial  Statement  made  by  the  Treasurer  to  the 
Association  July  10,  1895,  and  to  the  Executive  Committee 
December  19,  1895,  are  covered  by  this  report. 

Number    of   Members    as    shown    by  the  first 

annual  report  of  the  Secretary       .  .        ,  659 

Number  of  Members  admitted  since  publication 

of  said  report 63 

Total  number  enrolled    ....  722 
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Dr. 

To  Amount  received  as  Membership  Fees  and 

First  Year's  Dues  $3,610.00 

To  Amount  received  as  Second  Year's  Dues        .  1,960.00 


1895. 

May  10 

By   Cash 

do 

18 

do 

20 

do 

June  15 

do 

]8 

do 

20 

do 

July  12 
Sep.  21 

do 
do 

do 

do 

Oct.    2 

do 

10 

do 

15 

do 

16 

do 

Dec.  12 

do 

18 

do 

Cr. 


Voucher  No.  i,    $  44.04 
Thomas  Print'g  House, 

Voucher  No.  2,  3.00 

W.  H.  Murphey'sSons,  • 

Voucher  No.  3,        22.50 
J.  W.  Wister,   Express, 

Voucher  No.  4,  i.oo 

Thomas  Print'g   House, 

Voucher  No.  5,        30.27 
C.  Clendenin,  Postmas- 
ter,   Voucher  No.  6,  6.00 
W.H.Huber, 

Voucher  No.  7,  3.85 

Banquet,         do         8,     492.50 
T.     A.     Fenstermaker, 

Voucher  No.  9,      140.25 
W.    A.    Moorehouse, 

Voucher  No.  10,  8.00 

Chas.    G.    Artzel, 

Voucher  No.  II,        81.00 
T.  F.  Gutekuntz  &  Co., 

Voucher  No.  12,       174.75 
Geo.  H.  Buchanan  &  Co., 

Voucher  No.  13,  7.85 

Geo.  H.  Buchanan  &  Co., 

Voucher  No,  14,      925.60 
Geo.  H.  Buchanan  &  Co., 

Voucher  No.  15,  4.50 

M.  E.   Olmsted,  Charter, 

Voucher  No.  16,        67.20 
Cash    disbursements   by 
the  Legal  Intelligencer 
for  account  of  the  As- 
sociation, 

Voucher  No.  17,      203.39 


5,570.00 
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Dec.  19     By  Cash  Pd.     Edward     P.    Allinson. 

Cash  advances, 


Voucher  No.  18, 

145.87 

do 

Secretary,    Clerk    hire 
Dec,    '95, 

Voucher  No.  19, 

250.00 

do 

Treasurer,  Clerk  hire 

• 

Dec,  '95. 

Voucher  No.  20, 

250.00 

1896. 

Jan.    9 

do 

J.  W.  Wetzel,  Admission 

Committee 

Voucher  No.  21, 

21.57 

• 

•   Apr.   2 

do 

Times    Printing  House, 
Voucher  No.  22, 

9.90 

May  22 

do 

Julius  Sachse, 

Voucher  No.  23, 

118.80 

June    6 

do 

Thomas  Print*g  House, 
and  Postage, 

Voucher  No.  24. 

55,00 

26 

do 

Geo.  H.  Buchanan  &  Co., 
Voucher  No.  25, 

14.00 

27 

do 

F.    L.     H utter,    Blank 
Book, 

Voucher  No.  26, 

7.00 

28 

do 

J.  W.  Wister,  Express, 
Voucher  No.  27, 

6.45 

$3,094.29 

Balance  in  hands  of  Treasurer, 

2.475-71 

$5,570.00 
Respectfully  submitted; 

Wm.  Penn  Lloyd, 

TVeasurer. 

Note.— Of  the  722  Members  reported,  ttoo  have  died  and  one  haa  jresigned, 
leaving  present  number  719. 

The  within  account  audited  and  found   correct,  July 
9,  1896. 

Geo.  R.  Bedford, 
John  G.  Reading,  Jr., 

Auditing  Committee  of  Executive  Committee. 
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The  President  :  A  motion  to  refer  the  Treasurer's  report 
and  vouchers  to  the  Executive  Committee  will  be  entertained. 

Mr.  Colahan,  Philadelphia :  I  move  that  the  Treasurer's 

report  and  vouchers  be  referi-ed  to  the  Executive  Committee. 

Seconded  and  agreed  to. 

The  President  :  The  next  in  order  is  the  report  of 
the  Committee  on  Admissions. 

REPORT   OP  COMMITTEE   ON   ADMISSIONS 

Mr.  Wetzkl,  Cumberland :  As  Secretary  of  the  Com- 
mittee on  Admissions,  I  have  here  a  list  of  a[)plications 
received  and  approved  since  December  last.  Under  the 
present  By-Laws,  we  understand  that  our  action  is  subject 
to  the  approval  of  the  Association  as  a  whole.  We  have 
recommended  a  change  in  the  By-Ijaws,  which  will  come 
before  the  Association. 

The  President  :  Under  the  By-Laws  the  recommen- 
dation  of  the  committee  must  be  confirmed  by  a  three-fourths 
vote  of  the  Association.  It  has  been  suggested  that  the  list 
be  posted  up  on  the  bulletin  board,  and  that  the  vote  be 
taken  to-morrow  morning.  If  no  objection  be  urged,  that 
action  will  be  taken. 

There  being  no  objection,  the  Committee  on  Grievances 
will  present  its  report. 

As  the  Chairman  of  that  committee  does  not  seem  to 
be  present,  the  report  of  the  Committee  on  Law  Reform  is 
next  in  order. 

Mr.  Simpson,  Philadelphia :  The  Committee  on  Law 
Reform  oflFers  the  following  report : 

REPORT  OP  COMMITTEE  ON  LAW  REFORM 

To  the  Pennsylvania  Bar  Association : 

Gentlemen  : 

**  The  question  of  the  technical  revision  of  bills  before 
the  Legislature,"  which  was  referred  by  the  Association  to 
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this  committee  for  consideration  and  report,  is  a  matter 
that  for  some  years  has  attracted  widespread  attention, 
has  been  the  subject  of  thesis,  report  and  debate  in  the 
American  Bar  Association,  and  many  of  the  State  and  Local 
Bar  Associations,  as  well  as  of  articles  in  magazines  and 
reviews.  Unfortunately  but  little  practical  result  has  yet  been 
obtained. 

At  the  1881  meeting  of  the  American  Bar  Association, 

Mr.  Henry  Stockbridge,  of  Maryland,  offered  the  following 

resolution : 

Resolved,  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  inquire  into  and  report,  at  the  next  session 
of  the  Association,  upon  the  expediency  of  establishing,  in  connec- 
tion with  the  legislative  department  of  the  State  governments,  a 
committee,  or  a  legal  board,  whose  duty  it  shall  be,  from  time  to 
time,  to  prepare  such  bills  for  the  Legislature  as  the  progress  of 
events,  or  the  consolidation  of  existing  statutes,  may  require ;  and  to 
which  shall  be  referred  public  bills  which  may  be  pending  that  they 
may  receive  proper  form,  be  made  to  harmonize  in  their  several 
parts,  and  be  put  in  such  terms  as  to  accomplish  the  object  of  their 
enactment. 

This  resolution,  which  was,  as  to  its  subject-matter,  at 
the  same  time  too  broad  in  some  respects  and  too  narrow  in 
othera,  was  much  debated,  but  was  finally  carried  with  the 
addition  thereto  "that  if  the  committee  should  deem  such  a 
commission  or  board  practicable,  they  be  requested  in  their 
report  to  indicate  the  best  mode  of  constituting  and  estab- 
lishing the  same/' 

In  1882,  the  committee,  consisting  of  William  Allen 
Butler,  Simeon  E.  Baldwin  and  Henry  Hitchcock,  made  a 
report  upon  the  subject,  and  recommended  the  adoption  of 
the  following  resolution,  which  sufficiently  shows  the  conclu- 
sion at  which  they  had  arrived  : 

Resolved,  That  in  view  of  the  growing  evil  of  hasty  and  ill- 
considered  legislation,  and  of  defective  phraseology  in  the  statute 
law,  this  Association  recommends  the  adoption  by  the  several  States 
of  a  permanent  system,  by  which  the  important  duty  of  revising  and 
maturing  the  Acts  introduced  into  the  Legislature  shall  be  intrusted 
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to  competent  officers,  either  by  the  creation  of  special  commissioners 
or  committees  of  revision,  or  by  devolving  the  duty  upon  the  Attor- 
ney-General of  the  State. 

Unfortunately,  this  resolution  was  crowded  out  of  con- 
sideration, owing  to  the  debate  upon  the  report  relative  to  the 
relief  of  the  Supreme  Court  of  the  United  States. 

In  188*4,  Mr.  Simon  Sterne,  of  New  York,  read  a  paper 
before  tlie  same  Association  on  "The  Prevention  of  Defective 
and  Slipshod  Legislation,"  which  reawakened  interest  in  this 
8ul)ject,  and  the  psipev  was  referred  to  the  Committee  on 
Jurisprudence  and  Law  Reform  to  suggest  a  bill.  This 
committee,  consisting  of  Simeon  E.  Baldwin,  Henry  Hitch- 
cock and  Simon  Sterne,  suggested  a  bill  as  follows : 

AN  ACT 

To  Create  a  Joint  Standing  Committee  for  the  Revision 

OF  Bills. 

Section  i.  Within  the  first  ten  days  of  every  stated  or  special 
session  of  the  (here  insert  the  proper  name  of  the  legislative  body), 
the  President  of  the  Senate  shall  appoint  five  Senators  and  the 
Speaker  of  the  (House)  shall  appoint  five  members  of  the  (here 
insert  House  of  Representatives,  Assembly  or  other  proper  designa- 
tion of  the  other  House),  who  shall  together  constitute  a  joint  stand- 
ing committee  for  the  revision  of  bills.  Said  committee  shall  have 
power  to  require  the  assistance  of  the  Attorney-General  and  his 
presence  at  their  sessions,  or,  in  case  of  his  inability  to  act,  to  employ 
counsel  and  to  fix,  subject  to  the  written  approval  of  the  Governor, 
the  compensation  to  be  paid  such  counsel. 

Sec.  2.  Every  bill  shall,  after  the  same  shall  have  passed  the 
Legislature,  and  before  it  is  signed  by  the  presiding  officer  of  either 
house,  be  submitted  to  said  joint  committee  for  report  thereon,  and 
said  committee  shall  report  the  same  back  to  the  house  in  which  it 
originated.  Said  report  shall  contain  such  suggestions  for  amend- 
ments as  may  by  said  committee  be  regarded  as  necessary  to  make 
the  bill  express  clearly  the  intention  of  the  Legislature,  and  harmon- 
ize with  existing  statutes  and  constitutional  provisions,  or  shall  state 
that  in  the  opinion  of  the  committee  no  amendments  are  necessary. 
Said  bill  shall  then  be  considered  and  acted  upon  as  to  its  final 
passage. 
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It  seems  to  us  that  this  suggested  bill  is  objectionable  in 
several  respects.  The  niembei'S  of  tlie  Legislature  could  not 
properly  fulfil  the  duties  of  such  an  appointment  unless  tiiey 
abandoned  all  other  legislative  work.  They  neither  would 
be  nor  should  be  willing  to  do  this.  The  men  thus  practi- 
cally withdrawn  from  real  legislative  work,  if  fitted  to  fill  this 
place,  would  be  the  men  most  needed  in  the  Legishiture. 
Such  a  committee  should  be  under  no  temptation  to  log-roll ; 
nor  should  it  be  under  the  natural  influence  of  preparing  a 
report  it  could  successfully  carry,  rather  than  one  that  plainly 
stated  the  facts  and  law.  It  would  seem  also  that  a  report 
which  appeared  after  the  members  had  taken  sides,  or  had 
pledged  their  votes,  would  be  of  minimum  value. 

In  1889,  another  report  on  this  subject  was  made  to  the 
American  Bar  Association  by  its  Committee  on  Jurisprudence 
and  Law  Reform,  and  an  extended  debate  had,  but  nothing 
new  was  developed. 

In  1891,  in  a  paper  on  "State  L^islation,"  read  by 
Mr.  Frank  P.  Prichard  before  the  Law  Association  of  Phila- 
delphia, the    writer  in  considering  this  question  said,  iiUer 

alia : 

I  cannot  better  describe  the  general  method  or  want  of  method 
of  State  Legislatures  than  to  quote  from  an  article  in  the  Nation^ 
discussing  a  recommendation  of  the  Governor  of  New  York  that  the 
Legislature  should  be  afforded  some  professional  assistance  in  the 
framing  of  laws. 

The  author  says :  "  In  order  to  understand  the  necessity  of  some 
professional  assistance  it  is  only  necessary  to  recollect  how  lawless, 
so  to  speak,  our  legislative  system  is.  The  Legislature,  in  the  first 
place,  meets  on  the  first  Monday  of  January  in  each  year,  sits  as  long 
as  it  pleases,  and  transacts  business  as  hurriedly  or  as  slowly  as  it 
pleases.  A  large  proportion  of  both  houses  are  absolutely  without 
experience.  No  laws  are  prepared  in  advance  by  the  executive  or  by 
any  responsible  body,  though  they  may  be,  of  course,  by  secret  cau- 
cuses or  committees.  The  first  days  of  the  session  are  spent  in  fixing 
the  committee,  behind  the  scenes,  in  the  interest  of  corporations  and 
others  who  may  desire  private  legislation.  No  notice  is  given  of  what 
private  bills  ate  going  to  be  introduced.  As  soon  as  business  begins  a 
great  crop  of  bills  are  introduced,  most  of  which  are  designed  to  give 
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some  person  or  corporation  a  special  privilege  under,  or  exemption 
from,  the  operation  of  laws  binding  the  community.  These  bills  are 
drawn  up  not  by  the  legislators  who  introduce  them,  but  by  lawyers 
privately  retained  and  paid  by  the  special  interests  behind  the  bill, 
and  who,  naturally  enough,  as  long  as  they  get  what  their  clients 
want,  care  very  little  what  the  effect  on  the  general  body  of  the  law 
may  be.  When  the  bills  thus  prepared  get  into  committee  there  are 
no  rules  of  any  value  governing  the  procedure  with  regard  to  them. 
Those  interested  adversely  have  not  necessarily  any  notice'  to 
appear;  there  is  no  attempt  to  take  proof  judicially,  but  counsel  are 
permitted  to  make  any  statement  they  please.  Towards  the  end  of 
the  session,  bills  are  hurried  through  pell-mell,  without  any  actual 
previous  consideration  at  all." 

This  comparison  shows  how  widely  different  are  the  existing 
conditions  in  England  and  America,  and  how  imperative.it  is  that,  so 
long  as  we  maintain  our  present  system,  we  should  originate  some 
new  methods  of  checking  the  evils  which  it  engenders. 

In  the  case  of  the  Judge  who  declares  the  law,  we  not  only 
insist  that  he  shall  be  a  man  trained  and  educated  in  the  science 
which  he  applies,  but  we  so  mould  judicial  procedure  that  before  he 
reaches  a  decision  he  will  probably  receive  all  the  information  on 
the  subject  which  trained  counsel  can  give  him.  We  provide  for 
argument  and  re-argument  and  appeals  to  other  judges,  so  that  when 
the  final  result  is  reached  every  historical  fact  and  every  recorded 
opinion  that  bears  upon  the  subject  shall  be  brought  to  the  attention 
of  the  judicial  mind  to  aid  it  in  reaching  a  just  conclusion.  What  a 
contrast  to  this  system  is  our  treatment  of  legislation.  The  person- 
nel of  the  Legislature  is,  from  necessity,  constantly  changing.  The 
members,  as  a  rule,  have  no  training  in  the  science  of  framing 
laws.  They  are  exposed  to  temptations  to  which  the  judges  are 
strangers,  and  they  are  compelled  to  work  in  a  hurry  and  turmoil 
unknown  to  a  court.  Yet  we  provide  no  means  for  giving  them  the 
information  necessary  to  arrive  at  a  just  conclusion.  If  a  bill  is 
introduced,  no  method  is  provided  by  which  the  members  can 
be  informed  what  is  the  existing  state  of  the  law  ;  what  other  laws 
exist  on  the  same  subject ;  what  other  similar  bills  are  then  pending  ; 
what  similar  legislation  has  been  tried  elsewhere,  and  with  what 
result;  whether  the  law  is  in  accordance  with  the  Constitution; 
whether  its  language  is  clear  and  accurate  ;  what  is  the  exact  nature 
and  extent  of  the  evil  to  be  remedied  ;  and  what  the  probable  effect 
of  the  new  law.  No  one  will  pretend  that  such  information  is  not  as 
essential  to  the  formation  of  an  opinion  as  to  anew  law,  as  the  anal- 
ogous information  is  to  the  judge  who  is  to  decide  upon  the  extent  of 
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the  old  law.  Nor  will  it  be  pretended  that  the  members  can  them- 
selves acquire  this  information  as  to  all  the  various  bills  introduced 
in  the  course  of  a  session.  Yet  because  without  this  information  our 
Legislatures  do  not  pass  wise  and  accurate  laws,  we  straightway 
restrict  their  power,  and  conclude  that  they  are  hopelessly  corrupt  or 
invincibly  ignorant,  and  that  the  less  use  we  make  of  them  in  the 
government  the  better.  We  might  as  well  provide  that  all  litigants 
should,  without  the  aid  of  counsel,  lay  their  cases  before  untrained 
arbitrators  and  expect  a  scientific  and  accurate  adherence  to  the 
common  law  in  the  decisions.  If  the  subject  were  not  so  serious 
the  contrast  between  our  judicial  and  our  legislative  system  would  be 
ridiculous  in  the  extreme. 

It  follows  logically,  from  what  has  been  said,  that  one  of  the 
first  steps  towards  the  improvement  of  legislation  must  be  to  give  to  the 
Legislature,  as  far  as  possible,  the  same  kind  of  information  and 
assistance  that  is  furnished  to  the  courts.  In  England,  this  is 
accomplished  as  to  public  statutes  by  the  assistance  of  trained 
counsel,  and  as  to  private  statutes  by  regular  judicial  proceedings 
with  their  attendant  legal  arguments.  In  this  country,  however,  we 
have  made  most  laws  general  in  form,  and  we  have  no  responsible 
ministry  to  employ  counsel  to  frame  or  criticise  bills.  There  would 
seem,  however,  to  be  no  good  reason  why  we  should  not  give  to  the 
Legislature  the  assistance  of  trained  specialists  in  the  framing  of 
bills,  and  in  the  examination  of  the  general  subject  to  which  the  bill 
relates. 

To  make  the  work  of  a  revising  board  of  any  practical  use, 
three  things  are  essential : 

First, — That  the  board  shall  be  composed  of  men  of  equal 
standing  with  our  judges,  made  like  them  independent  by  large  sala- 
ries and  permanent  positions,  and  having  no  other  duties  to  perform. 

Second. — Its  work  must  be  purely  advisory  work,  giving  to  the 
Legislature  information  and  suggestions,  and  it  should  take  no  part 
in  legislative  discussions  or  votes. 

Third. — Its  work  must  be  performed  at  an  early  stage  of  each 
bill,  before  discussion  of  the  bill  by  the  Legislature. 

If  I  may  venture  a  suggestion,  I  would  say  that  there  should 
be  created  either  a  permanent  officer  or  board  of  officers,  to  whom 
every  bill  introduced  into  the  Legislature  should  be  at  once  referred, 
and  whose  duty  it  should  be  to  make  a  printed  report,  which  should 
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accompany  the  bill  into  the  hands  of  each  member  and  which 
should  embody : 

1.  The  existing  law,  and  the  change  proposed. 

2.  Existing  statutes  on  the  same  subject. 

3.  Similar  legislation  pending  before  the  Legislature. 

4.  Analogous  legislation  elsewhere. 

5.  Suggested  amendments  of  substance. 

6.  Suggested  amendments  of  language. 

If  this  were  done,  the  committee  to  whom  the  bill  was  referred, 
and  the  members  who  were  called  upon  to  vote  upon  it,  would  be 
able  to  approach  the  subject  with  some,  at  least,  of  the  information 
necessary  for  intelligent  consideration.  And  if  before  third  reading 
any  change  or  amendments  made  to  the  bill  should  be  again  sub- 
mitted for  a  supplementary  report,  the  chances  of  error  would  be 
greatly  diminished.  At  least  we  would  have  no  longer  those 
instances,  now  only  too  frequent,  of  bills^  the  language  of  which  is 
grammatically  incorrect  and  rhetorically  obscure,  and  of  two  or 
more  inconsistent  bills  passed  on  the  same  subject  almost  at  the 
same  moment. 

We  have  quoted  largely  from  this  paper  because  it  seems 
to  us  to  take  the  true  position  on  the  subject. 

The  New  York  State  Bar  Association  has  recently  taken 
up  the  subject  with  its  usual  vigor,  and  on  February  6,  1893, 
succeeded  in  getting  passed  an  amendment  to  their  "  legisla- 
tive Law,"  as  follows : 

Sec  23.  It  shall  be  the  duty  of  the  Commissioners  of  Statutory 
Revision,  on  request  of  either  House  of  the  Legislature,  or  of  any 
committee,  member,  or  officer  thereof,  to  draft  or  revise  bills,  to 
render  opinions  as  to  constitutionality,  consistency,  or  other  legal 
effect  of  proposed  legislation,  and  to  report  by  bill  such  measures  as 
they  shall  deem  expedient. 

It  soon  became  apparent  that  no  one  would  ask  for 
advice  or  report  upon  bills  which  were  to  be  "snaked" 
through  the  Legislature,  and  hence  the  amendment  was  of 
little  value.  Kenewed  efforts  were  at  once  made  by  the  Law 
Reform  Committee  of  that  Association,  under  the  able  chair- 
manship of  Mr.  Fiero,  resulting  in  a  report  which  can  best 
be  stated  in  the  following  extract  from  the  annual  address  of 
their  President,  Mr.  Tracy  C.  Becker,  at  the  1895  meeting. 
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It  (an  unsuccessful  attempt  by  the  Association  itself  to  watch 
all  legislation)  has  demonstrated  more  forcibly  than  ever  the  supreme 
necessity  of  the  adoption  of  a  law  providing  for  a  board  or  council 
of  revision,  to  which  all  statutes  should  be  referred  before  their 
adoption  and  final  transmission  to  the  Governor  for  his  approval. 
Such  a  board  or  council  could  also  assist  the  members  in  drafting 
bills  properly,  to  begin  with,  and  in  many  ways  aid  in  statutory 
revision,  and  in  the  proper  performance  of  their  legislative  duties 
by  the  senators  and  members  of  assembly.  As  will  appear  more 
fully  in  the  report  of  the  Committee  on  Law  Reform,  inquiries 
directed  to  the  Secretary  of  State  of  each  of  the  Stales  of  the  Union, 
elicited  replies  showing  that  the  only  States  which  have  provision 
for  such  a  board  or  council,  or  something  of  the  kind,  are  Maine, 
South  Carolina  and  Connecticut.  In  England  the  counsel  to  the 
Speaker  of  the  House  of  Commons,  who  receives  I9000  per  annum 
for  his  services,  performs  some  of  the  duties  which  would  be  devolved 
upon  such  a  board  or  council.  In  the  Dominion  of  Canada  the  Senate 
has  a  law  clerk  salaried  at  I2500  per  annum,  and  the  Commons  one 
at  $3200  per  annum.  The  Ontario  Legislative  Assembly  also  has  a 
law  clerk  ;  and  in  England  and  Canada  the  duties  of  parliamentary 
draftsmen  are  exercised,  as  to  private  bills,  by  officers  employed  by 
the  committees.  In  the  Northwest  Territory  three  legal  experts  sit 
in  the  Legislative  Assembly  by  virtue  of  a  statute,  who  may  take 
part  in  debate,  but  have  no  vote. 
*  «  *  *  *  **  *  ** 

It  is  submitted  also,  that  the  very  kind  and  class  of  bills,  namely, 
special  legislation,  which  ought  to  be  most  closely  scrutinized  and 
unhesitatingly  repressed  by  any  board  or  council  of  revision,  is  the 
kind  of  legislation  which  the  members  or  officers  of  the  Legislature 
who  introduce  the  same,  would  endeavor  to  slip  through  to  a  final 
passage,  without  the  examination  and  criticism  of  an  independent 
board  or  council  acting  solely  in  the  interest  of  the  whole  people  of 
the  State.  For  these  reasons  the  directory  and  permissive  provisions 
of  the  Statute  of  1893  should  be  amended  so  as  to  peremptorily 
require  that  every  bill,  at  some  time  after  its  introduction  and  before 
its  final  passage,  should  be  submitted  to  the  Commissioners  of 
Statutory  Revision,  whose  number  and  pay  should  be  increased 
sufficiently  to  insure  a  strong  and  efficient  board  ;  or,  that  a  separate 
board  or  council  of  revision  should  be  created  and  placed  upon  a 
practical,  permanent  and  substantial  basis,  so  that  any  of  our  best 
lawyers  could  afford  to  accept  a  position  as  member  of  such  board, 
and  perform  his  duties  to  the  exclusion  of  all  other  private  business 
during  the  session  of  the  Legislature,  and  for  such  time  thereafter  as 
might  be  necessary. 
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In  point  of  fact,  the  State  of  Maine,  at  that  time,  had 
simply  an  outstanding  legislative  commission  charged  with 
the  duty  of  making  recommendations  relative  to  the  enact- 
ment of  special  laws.  The  report  of  that  commission  makes 
no  reference  to  the  question  now  under  consideration. 

In  South  Carolina,  by  the  Kevised  Statutes  of  18 94,  section 
21,  the  solicitors  of  the  various  circuits  are  required  to  attend 
during  the  sessions  of  the  Legislature  and  draft  bills  for  the 
members  when  desired,  and  some  solicitor  must  certify  upon 
each  Act,  before  it  is  ratified,  that  it  is  correctly  enrolled. 

In  Connecticut,  joint  rules  of  the  two  houses  provide: 

It  shall  be  the  duty  of  the  Clerk  of  Bills  to  examine  all  bills  for 
public  acts  and  resolutions  in  respect  to  their  form,  before  the  same 
are  reported  favorably  by  the  committee  to  whom  they  have  been 
referred,  and  to  endorse  thereon  the  fact  of  such  examination,  and 
under  the  direction  of  such  committee  to  prepare  such  amendments 
or  substitute  bills  or  resolutions  as  may  be  deemed  necessary  or 
advisable,  and  he  shall  supervise  the  printing  of  bills  and  resolutions 
in  accordance  with  the  provisions  of  section  412  of  the  General 
Statutes,  and  Rules  XII  and  XIII.  Whenever  a  bill  or  resolution, 
not  bearing  the  endorsement  herein  required,  shall  be  reported  for 
printing,  the  Clerk  of  the  Senate  or  House,  as  the  case  may  be,  shall 
immediately  transmit  the  same  to  the  Clerk  of  Bills  for  examination 
and  endorsement. 

And  to  these  may  be  added  the  fact  that  by  long  con- 
tinued practice  in  Delaware,  and  perhaps  in  other  States, 
members  of  the  legislature  may  employ  counsel  to  prepare 
bills,  the  expense  thereof  being  paid  by  the  State,  if  the  Legis- 
lature thinks  the  subject-matter  of  the  bills  of  sufficient 
importance  to  justify  it. 

In  further  pursuance  of  the  attempt  in  New  York  to 
reform  legislative  procedure,  the  governor  under  the  authority 
of  chapter  1025,  of  the  Laws  of  1895,  appointed  a  commission 
of  five  members  to  "investigate  in  relation  to  the  organiza- 
tion and  government  of  the  Legislature,  the  introduction  and 
progression  of  bills,  and  .2:enerally  in  relation  to  legislative 
business  and  methods."  This  Commission  made  a  report  to 
the  Governor  on  November  30,  1895,  in  which  they  said 
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that  to  secure  better  legislation  in  the  future  it  i^  necessary  to 
methodize  and  improve  legislation  in  the  following  particulars : 

First, — That  all  private  and  local  bills,  including  bills  which 
relate  to  municipalities,  shall  be  filed  either  before  the  beginning  of 
the  legislative  session  or  within  thirty  days  before  their  presentation 
to  the  Legislature,  unless  the  Governor  of  the  State  takes  upon  him- 
self the  responsibility  of  making  a  special  recommendation  of 
urgency ;  and  that  each  bill  shall  be  accompanied  with  proof  that  a 
notice  was  duly  published  or  personally  served,  or  both,  as  the  cir- 
cumstances of  the  case  may  require,  on  every  interest  which  may  be 
affected  by  such  legislation. 

5^<r^////.— That  the  petition  for  such  legislation  shall  set  forth  its 
general  scope,  object  and  utility.  This  petition  may  be  answered  in 
writing  by  any  adverse  interest.  Such  petition  and  one  or  more 
answers  which  partake  of  the  nature  of  pleadings  in  a  civil  suit,  shall 
be  filed  with  the  bill,  and  these  petitions  and  counter-petitions,  duly 
signed,  shall  accompany  each  bill  of  this  character  during  the 
whole  of  its  legislative  progression. 

Third, — That  Committees  of  Revision,  both  Senate  and  Assem- 
bly, should  have  their  powers  enlarged  for  the  consideration  of  all 
measures,  both  public  and  private  and  local,  and  that  each  of  these 
committees  shall  be  assisted  in  its  labors  by  a  lawyer  of  at  least  ten 
years*  standing,  with  an  adequate  salary  to  insure  proper  talent,  who 
shall  have  such  assistance  as  may  be  necessary.  These  committees 
to  act  as  advisory  committees  for  redrafting  bills,  and  for  recom- 
mendations as  to  their  effect,  with  suggestions  as  to  their  operation 
upon  the  general  body  of  the  law,  and  to  point  out  constitutional  or 
other  defects.  Such  counsel  to  be  appointed  by  the  Govern or» 
Lieutenant-Governor  and  the  Speaker  of  the  House,  for  a  fixed  term. 

Fourth. — That  a  day  calendar  shall  be  printed  one  day  in 
advance  and  distributed  among  the  members. 

Fifth, — ^That  general  public  measures  should  be  referred  before 
passage  to  the  Commissioners  to  Revise  the  Statutes,  to  report  upon 
the  effect  of  such  measures  and  their  place  in  the  body  of  the  statute 
law. 

Sixth, — That  committees  of  the  Legislature  should  be  empowered 
to  take  testimony. 

Seventh, — That  every  committee  should  be  required  to  report 
the  private  and  local  bills  which  have  been  submitted  to  it,  with  the 
reasons  for  its  action,  within  a  certain  number  of  days  after  the  bill 
has  been  committed  to  its  care. 
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Eighth, — That  some  of  the  Senate  Committees  should  be 
enlarged,  particularly  such  committees  as  have  imposed  upon  them 
the  most  onerous  duties  of  the  legislative  session,  such  as  the  Com- 
mittee on  Cities,  the  Committee  on  Finance,  the  Committee  on 
Judiciary. 

Ninth. — That  a  proportionate  sfiare  of  the  printing  expenses 
incident  to  a  legislative  session,  which  amounted,  during  the  last 
session,  to  the  sum  of  $200,000,  should  be  borne  by  the  parties  inter- 
ested in  the  bills,  and  in  whose  interest  and  at  whose  request 
legislation  is  considered,  particularly  moneyed  corporations,  stock 
corporations  or  private  individuals. 

Tenth, — That  the  general  laws  should  be  completed  as  rapidly 
as  possible,  and  all  public  statutes  should  be  incorporated  into  them 
or  into  one  of  the  codes. 

Eleventh, — That  all  bills  amendatory  of  the  general  laws,  or  of 
the  Code,  should  refer  briefly  in  their  title  to  the  general  subject  to 
which  they  relate. 

Twelfth, — That  all  amendments  to  City  Charters  or  to  the 
general  municipal  incorporation  laws  should  briefly  state  in  the  title 
the  subject  of  the  sections  of  the  statute  which  are  proposed  to  be 
amended. 

Thirteenth, — That  with  reference  to  every  bill  affecting  any 
department  of  the  State  Government,  or  the  general  administration 
of  the  law  subject  to  the  supervision  of  such  department,  notice 
thereof  shall  be  given  to  the  head  of  the  department  having  the 
administration  of  such  subject  under  his  supervision,  and  an  oppor- 
tunity afforded  him  to  be  heard  before  the  bill  is  reported  or 
passed. 

Some  of  the  matters  tlius  deemed  essential  are  already 
provided  for  in  this  State  by  Article  3,  Sec.  8,  of  the  Consti- 
tution, and  the  Act  of  12th  February,  1874,  P.  L.  43,  passed 
to  carry  out  its  provisions ;  some  are  already  in  force  by  the 
rules  of  the  respective  houses  ;  many  are  attempts  to  intro- 
duce a  system  analagous  to  that  in  the  English  Parliament 
as  hereinbefore  referred  to;  and  most  of  them  are  beyond 
the  scope  of  the  inquiry  referred  to  your  coaimittee.  It  will 
hardly  be  disputed  but  that  they  are,  generally  speaking,  wise 
suggestions ;  but,  unfortunately,  they  help  us  but  little  at  this 
time. 
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In  England  and  her  colonies  the  methods  of  legislation 
are  so  essentially  different  from  ours,  and  so  repugnant  in 
some  respects  to  the  genius  of  our  institutions,  that  we  are 
little  helped  thereby.  The  ministry  is  practically  respon- 
sible for  all  legislation  of  eyevy  kind  enacted  by  Parliament. 
On  the  second  reading  of  every  bill,  public  or  private,  some 
member  of  the  ministry  announces  that  the  ministry  support 
it,  or  oppose  it,  or  stand  neutral  (Bryce's  "  American  Com- 
monwealth," chapter  XVI).  The  result  is  that  every  bill 
must  pass  Ihe  ins{)ection  6f  trained  legislative  draughtsmen, 
whose  primary  purpose  is,  however,  to  benefit  the  ministry, 
every  other  purpose  being  subservient  to  that.  This  system 
has  been  justly  characterized  as  *'  the  great  modern  paradox 
of  the  British  Constitution  '*(Sir  Henry  Maine  in  "  Popular 
Government,*'  page  236).  It  is  not  believed  that  such  a 
method  is  desirable  here,  though  it  must  be  admitted  that  it 
practically  excludes  carelessly- worded  legislation. 

Your  committee  were,  therefore,  compelled  themselves  to 
formulate  a  bill  to  remedy  this  serious  evil,  a  draft  of  which 
is  hereto  appended.  They  are  well  aware  that  as  to  some  of 
its  provisions  much  can  be  said  in  favor  of  changes  therein. 
For  instance,  from  an  ideal  standpoint,  it  would  be  wiser  to 
have  a  report  upon  each  bill  submitted  before  any  action  was 
taken  by  the  proper  committee,  but  as  the  number  of  bills 
that  are  stijlborn  are  so  great,  the  labor  of  the  Legislative 
Commissioners  would  he  very  greatly  and  unnecessarily 
increased. 

It  is  believed  by  your  committee  also  that  while  the 
State  would  be  put  to  a  not  inconsiderable  expense  by  the  pro- 
posed bill,  that  the  benefits  accruing  would  many  times  repay 
that  expense. 

The  attention  of  vour  committee  was  also  called  to  the 
numerous  disputes  which  had  arisen  on  the  subject  of  proced- 
ure, on  appeals  to  the  Supreme  and  Superior  Courts,  par- 
tially due  to  the  different  systems  provided  for  those  courts, 
and  partially  due  to  the  inadecjuacy  of  and  incongruity  in  the 
fragments  embodying  the  law  relating  thereto. 
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An  Act  to  furnish  a  complete  system  in  itself  was  there- 
upon drafted  and  carefully  gone  over  by  your  committee. 
Coui-tesy  to  the  judges  of  the  Supreme  and  Superior  Courts, 
as  well  as  a  desire  to  obtain  the  benefit  of  their  special  knowl- 
edge on  the  subject,  required  that  copies  of  the  proposed  Act 
should  be  sent  to  them.  This  was  done,  and  finally  resulted 
in  a  consultation  between  the  chairman  of  your  committee  and 
all  fourteen  of  the  judges  of  tliose  courts,  in  which  the  pro- 
posed Act  was  gone  over,  section  by  section,  and,  with  some 
modifications,  approved  by  all  of  them.  The  result  of  that 
consultation,  with  slight  changes,  appeara  in  the  Act  hereto 
ap|>ended.  The  modifications  soggested  by  the  judges  were 
accepted  by  your  committee,  and  only  one  of  them,  viz.:  that 
re<piiring  a  writ  in  the  nature  of  a  writ  of  c^r^/orari  to  be  issued 
by  the  appellate  court,and  filed  in  the  court  below,  in  order  to  per- 
fect theappeal,  was  to  any  extent,  a  change  in  the  Act  as  originally 
drafted.  All  of  the  judges  were  clear  that  such  a  change  was 
essential,  and  those  of  the  Superior  Court,  and  the  prothono- 
taries  of  that  court,  gave  a  number  of  instances  in  which 
embarrassment  was  caused  for  want  of  such  a  provision  in  the 
Superior  Court  Act.  It  oflen  happens,  under  the  Superior 
Court  Act,  that  difficulty  arises  by  reason  of  a  rule  to  quash 
the  appeal,  or  some  other  action  taken  in  the  appellate  court, 
prior  to  the  time  when  usually  the  record  would  be  returned. 
By  requiring  a  writ  to  be  issued  and  filed,  that  difficulty  will 
not  arise. 

One  provision  in  this  Act  is  a  somewhat  radical  depart- 
ure from  the  present  system,  and  is  probably  the  only  one 
that  will  provoke  opposition.  It  is  the  clause  making  the 
cost  of  printing  pai)er  books  in  the  appellate  court  part  of 
the  costs  of  the  cause.  Prior  to  the  order  of  the  Supreme 
Court  made  April  22,  1848,  and  printed  in  16  Pa. 
St.,  page  7,  there  was  no  requirement  that  paper  books 
should  be  printed.  That  the  change  was  needed  will  be 
readily  admitted  by  any  one  who  will  take  the  trouble  to 
examine  the  record  in  any  unprinted  case  prior  to  that  date. 
But  whether  needed  or  not,  it  would  be  practically  impossible 
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now  to  keep  up  with  thebusiness  of  the  appellate  courts  excoi>t 
by  the  use  of  printed  paper  books.  No  Act  on  the  subject  of 
costs  in  that  court  has  been  passed  since  the  date  of  that  order, 
and  the  question,  unembarrassed  by  any  previous  legislative 
expression,  therefore  resolves  itself  into  this  :  Given  the  fact 
that  paper  books  must  be  printed,  who  should  bear  the  cost 
thereof,  the  party  ultimately  losing  the  case,  and,  therefore^ 
presumptively  in  the  wrong,  or  the  successful  party,  who  is 
presumptively  right  ?  It  will  not  do  to  say  that  the  pre- 
sumption is  sometimes  not  consonant  with  the  fact.  This  if* 
indeed  true,  but  it  is  the  fault  inhering  in  all  things  human, 
and  is  a  quarrel  with  our  system  of  jurisprudence,  and  not 
with  this  provision  of  the  Act.  Let  him  who  indulges  in  that 
quarrel  change  the  system,  if  he  can  ;  but  while  we  have  the 
system  let  us  at  least  be  logical,  and  say  that  he  who  is  legally 
right  shall  not,  at  the  option  of  his  opponent,  be  punished  by 
rule  of  court  while  he  is  proving  that  he  is  right.  This  argu- 
ment would,  of  course,  apply  also  to  the  question  of 
neceasary  counsel  fees,  of  which  the  three  dollars  charge  is  a 
travesty,  but  the  litigant,  in  the  eye  of  the  law,  may  be  his 
own  counsel,  and  though,  perhaps,  he  would  have  a  **fool  for 
his  client^'  still  quifaeUper  alium  facit  per  se.  In  equitable 
matters  this  item  of  cost,  like  all  others,  will  be  charged  as 
the  court,  in  its  discretion,  shall  direct. 

With  this  Association  and  the  Supreme  Court  and 
Superior  Court  at  the  back  of  the  Act,  its  passage  should  be 
reasonablv  certain. 

Your  committee  also  drafted  an  Act  on  the  subject  of 
the  return  day  of  writs,  which  they  feel  is  needed.  A  fixed, 
definite  return  day  may  be  said  to  have  been  a  necessity  when 
the  court  was  peripatetic,  and  the  Bar  rode  on  circuit;  but 
that  day  has  long  since  passed.  Except  in  our  courts  of  last 
resort  the  |)eripatetic  feature  is  practically  a  thing  of  the  past. 
It  is  true  that  in  some  judicial  districts  there  are  still  two  or 
three  counties  to  be  presided  over  by  but  one  judge,  but  the 
time  necessitated  in  traveling  from  the  remotest  law  office  in 
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the  district  to  any  court  is  but  the  fraction  of  a  day,  and  in 
this  age  of  steam  and  lightning  no  reason  api^ears  why^ 
because  thereof,  we  should  carry  on  the  law  business  accord- 
ing to  stage-coach  methods.  We  have  developed  a  sensible 
system  on  the  subject  of  tlie  lien  of  judgments  and  execu- 
tions, and  of  the  necessity  for  diligence  in  regard  to  the  latter. 
Why,  then,  should  we  not  give  that  diligence  full  scope,  and 
say  to  the  lawyer  who  issues  his  writ  a  day  after  the  return-day, 
you  shall  not  be  put  in  the  ]>osition  of  a  derelict,  compelled 
to  wait  for  weeks  unnecessarily,  because  in  the  ancient  davs 
there  was  a  necessity  for  a  fixed  return  day  ? 

.  So  long  as  summary  judgments  could  only  be  taken  at 
a  given  time,  and  in  ojwn  court,  the  change  now  sought 
would  help  but  little.  But  who  to-day  w'ould  return  to  the 
scramble  of  ** judgment-day,"  with  its  opportunities  for 
favoritism,  and  consequent  precedence  of  execution  ?  Or,  who 
would  care  to  stand  the  delays  and  annoyances  of  waiting 
for  the  formal  entry  of  judgment  by  the  court,  when  the  pro- 
thonotary  can  enter  it  just  as  well,  and  without  those  delays 
and  annoyances?  How  vexatious  that  system  was  is  evi- 
denced by  the  means  taken  by  the  various  courts  to  getaway 
from  its  possibilities  of  injustice  ;  perhaps  the  most  efKcacious 
being  that  adopted  in  the  24 st  Judicial  District  which 
required  the  prothonotary  to  retain  all^/a5  issued  on  ''judg- 
ment day,'^  and  to  hand  them  together  to  the  sheriff  at  4 
P.  M.  on  thafday. 

With  the  passage  of  the  Procedure  Act  (25th  May,  1887, 
P.  L.  271),  and  the  Act  authorizing  the  prothonotary  to 
enter  summary  judgments,  with  the  same  effect  as  if  entered 
in  court  (22d  April,  1889,  P.  L.  41)  the  last  vestige  of  a 
reason  for  the  present  system  passed  away. 

Cessanie  ratione  legis  eessat  et  ipsa  lex. 

By  the  Act  of  5th  April,  1862,  P.  L.  270,  Chester 
Connty  has  had  a  system  substantially  like  the  one  herewith 
presented,  and  that  Bar  is  unanimous  in  the  statement  that 
under  no  circumstances  would  they  return  to  the  system  now 
in  vogue  in  the  rest  of  the  State.     It  seems  marvellous  that 
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the  beneficial  effect  of  that  system  should  have  been  known 
for  over  a  third  of  a  century,  and  yet  the  rest  of  the  State  be 
unrelieved. 

Since  the  new  Equity  Rules  just  that  system  is  applied 
in  all  proceedings  in  equity — generally  the  most  im))ortant 
of  litigation — and  no  valid  objection  can  be  given  why  the 
practice  should  not  be  uniform.  If  the  change  suggested 
were  made,  the  appearance  would  have  to  be  entered,  in  law 
and  equity  alike,  in  fifteen  days  after  service;  and  the  aflS- 
davit  of  defence  at  law,  and  the  answer  in  equity,  would 
alike  have  to  be  filed  in  fifteen  days  after  service  of  a  copy  of 
the  cause  of  action  or  complaint. 

Your  committee,  through  its  chairman,  iias  also  pre- 
pared a  compilation  of  the  rules  of  all  the  courts  of  common 
pleas  throughout  the  State,  which  will  appear  in  the  Appen^ 
dix  to  the  report  of  this  meeting. 

Alex.  Simpson,  Jr. 

Chai7irnan. 


PROPOSED  ACTS  RBFERRED  TO  IN  REPORT  OF 

COMMITTEE 

AN  ACT 

liEGULATINa   THE    PRACTICE,   BaIL,     CoSTS   AND  FeES   ON 

Appeals  to  the  Supreme   Court 
AND  Superior  Court. 

Be  it  Enacted,  etc. 

Section  1.  In  every  case  in  which  an  ap})eal  is  taken 
to  the  Supreme  Court  or  Superior  Court,  such  appeal  shall 
be  entered  in  the  court  to  which  the  appeal  is  taken,  and 
filed  with  the  same  shall  be  an  affidavit  of  the  parties  appel- 
lant, or  some  one  of  them,  or  of  one  of  their  chief  officers, 
or  of  their  agent  or  attorney,  that  said  appeal  is  not  taken  for 
the  purpose  of  delay,  but  because  appellants  believe  they 
have  suffered  injustice  by  the  sentence,  order,  judgment  or 
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decree  from  which  they  appeal.     Such    affidavit    may   be 
made  before  ai)y  one  authorized  to  administer  oaths. 

Sec.  2.  When  an  appeal  has  been  entered,  the  prothon- 
otary  of  the  appellate  court  shall  issue  a  writ  in  the  nature 
of  a  writ  o{  certiorari,  directed  to  the  court  from  which  the 
appeal  is  taken,  requiring  said  court  to  send  to  the  ap|>ellate 
court  for  review  the  record  in  the  cause  or  matter  wherein 
is  entered  the  sentence,  order,  judgment  or  decree  appealed 
from,  on  or  before  the  Saturday  prior  to  the  lirst  day  of  the 
week  fixed  by  the  appellate  court  for  the  argument  of  said 
appeal;  and  no  appeal  shall  be  considered  perfected  until 
such  writ  be  filed  in  tlie  court  below.  The  apjiel late  court 
may,  by  rule  or  special  order,  without  prior  notice  to  the 
court  below,  require  said  record  to  be  prepared,  certified  and 
forwarded  by  the  court  below,  at  an  earlier  dat-e  than  that 
mentioned  in  the  writ,  whenever  the  record  may  be  neede<l 
in  any  matter  connected  with  said  appeal.  The  prothonotary 
or  clerk  shall  prepare  and  forwaixl  the  record  to  the  appellate 
court,  duly  certified  by  any  judge  of  the  court  below,  on  or 
before  the  date  mentioned  in  said  writ,  or  in  such  rule  or 
special  order. 

Sec.  3.  At  the  time  of  filing  the  appeal  the  prothon- 
otary of  the  appellate  court  shall  be  paid  the  sum  of  twelve 
dollars,  which  shall  be  in  full  for  all  his  services  upon  any 
appeal  taken  thereto,  including  the  preparation  of  and  certify- 
ing the  remittitur  and  record  to  the  court  below,  with  a  copy 
of  the  opinion  in  all  cases,  or  for  preparing  and  certifying  the 
record  to  the  Supreme  Court  in  case  of  an  appeal  thereto 
from  the  Superior  Court.  No  state  tax  shall  be  allowed  on 
any  appeal  to  the  Supreme  Court  or  Superior  Court,  or  on 
any  writ  or  process  of  either  of  said  courts. 

Sec.  4.  No  appeal  shall  be  allowed  in  any  case  unless 
taken  within  six  calendar  months  from  the  entry  of  the  sen- 
tence, order,  judgment  or  decree  appealed  from  ;  nor  shall  an 
appeal  supersede  an  execution  issued,  or  distribution  ordered, 
unless  taken  and  perfected  and  bail  entered  in  the  manner 
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herein  prescribed  witliin  three  weeks  from  such  entry.  An 
appeal  from  the  Sujjerior  Court  to  the  Supreme  Court  must 
be  taken  and  perfected  within  three  calendar  months  from 
the  entry  of  the  order,  judgment  or  decree  of  the  Superior 
Court.  Apjjeals  taken  after  the  times  herein  provided  for 
shall  be  quashed  on  motion. 

Sec.  5.  Bail  upon  any  appeal  shall  be  entered  in  the 
court  from  which  the  appeal  is  taken,  shall  be  in  the  name 
of  the  Commonwealth  to  the  use  of  all  parties  interested, 
and  shall  be  sued  upon  in  like  manner  as  official  bonds. 
Except  as  herein  otherwise  provided,  and  subject  to  revision 
by  the  court  from  which  the  appeal  is  taken,  the  prothono- 
tarv  or  clerk  thereof  shall  fix  the  amount  of  bail,  and 
approve  or  reject  the  security  offered.  For  all  services  in 
connection  with  any  appeal  he  shall  receive  the  sum  of  three 
dollars. 

Sec.  6.  An  appeal  from  an  order,  judgment  or  decree 
directing  the  i)ayment  of  money,  shall  operate  as  a  super- 
sedeas, if  the  appellant  gives  bond  in  double  the  amount  of 
said  order,  judgment  or  deci'ee,  and  all  costs  accrued,  and 
likely  to  accrue,  conditioned  that  the  appeal  be  prosecuted 
with  effect,  and  that  the  appellant  will  pay  all  costs  and 
damages  awarded  by  the  appellate  court,  or  legally  chargeable 
against  him. 

Sec.  7.  An  appeal  from  an  order  or  decree  directing  the 
assignment  or  delivery  of  any  kind  of  personal  property, 
shall  operate  as  a  supei*sedeas  if  the  appellant  brings  the 
article  required  to  be  assigned  or  delivered  into  the  court 
below,  and  gives  bond  in  double  the  amount  of  all  costs 
accrued,  and  likely  to  accrue ;  or  gives  bond  in  at  least 
double  the  value  thereof  as  found  by  said  court,  and  the 
amount  of  said  costs ;  and  conditioned  in  either  event,  that 
the  appeal  be  prosecuted  with  effect,  that  the  appellant  will 
abide  by  and  obey  the  order  or  decree  of  the  appellate  court, 
and  will  pay  all  costs  and  damages  awarded  by  the  appellate 
court,  or  legally  chargeable  against  him. 
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Sec.  8.  An  appeal  from  an  order  or  decree  dii'ecting  the 
execution  of  any  conveyance  or  other  instrument  by  any 
party,  shall  operate  as  a  supersedeas,  if  the  appellant  executes 
the  conveyance  or  instrument  directed  and  deposits  the  same 
in  the  court  below,  and  gives  bond  in  double  the  amount  of 
costs  accrued  or  likely  to  accrue,  conditioned  that  the  appeal 
be  prosecuted  with  effect,  that  the  appellant  will  abide  by  and 
obey  the  order  or  decree  of  the  appellate  court,  and  will  pay 
all  costs  and  damages  awarded  by  the  appellate  court,  or 
legally  chargeable  against  him. 

Sec.  9.  An  appeal  from  an  order  or  deci*ee  granting  an 
injunction,  or  relief  in  the  nature  thereof,  shall  operate  as  a 
supersedeas,  if  the  appellant  gives  bond  in  such  sum  as  the 
court  below  shall  direct,  conditioned  that  the  appeal  be  pros- 
ecuted with  effect,  that  the  appellant  will  pay  all  costs  accrued 
and  likely  to  accrue,  and  will  pay  all  damages  and  injuries 
suffered  by  appellees,  from  the  time  of  decree  entered  until 
final  compliance  with  the  order  or  decree  entered  on  the 
ap]>eal ;  but  the  court  below  may,  notwithstanding  the  apjieal, 
make  such  order  or  decree  as  may  be  necessary  to  preserve 
the  hiatus  quo  pending  the  determination  of  the  appeal. 

Sec.  10.  An  appeal  in  an  action  of  ejectment,  or  other 
action  involving  the  title  to  or  possession  of* real  property, 
when  the  judgment  below  is  against  the  party  in  possession, 
shall  operate  as  a  supersedeas,  if  the  appellant  gives  bond  in 
double  the  sum  he  will  probably  have  to  pay  in  case  the 
judgment  be  affirmed,  conditi(med  that  the  appeal  be  prose- 
cuted with  effect,  that  the  appellant  will  not  commit  or  suf- 
fer to  be  committed,  any  waste  on  the  property  in  dispute, 
that  he  will  pay  whatever  mesne  profits  accruing  afler  the 
judgment  shall  be  thereafter  recovered  against  him,  and  all 
costs  and  damages  awarded  by  the  appellate  court,  or  legally 
chargeable'against  him. 

Sec.  11.  An  appeal  from  an  order  or  decree  dismissing 
or  removing  any  person  acting  in  any  fiduciary  capacity 
whatsoever,  shall  operate  as  a  supersedeas  if  the  appellant 
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deposits  in  the  court  below  all  the  assets  of  tho  estate,  as 
found  by  the  court  below  arc  or  should  be  in  his  hands, 
and  gives  bond  in  double  the  amount  of  costs  accrued  and 
likely  to  accrue;  or  gives  bond  in  at  least  double  the  total 
undeposited  assets  of  the  estate,  as  determined  by  the  court 
beK)w,  and  all  said  costs ;  and  conditioned  in  either  event 
that  the  appeal  be  prosecuted  with  effect,  and  that  the  api)el- 
lant  will  pay  such  sum  as  shall  be  found  to  be  due  the  estate 
by  such  fiduciary,  and  all  costs  and  damages  awarded  by  the 
appellate  court,  or  legally  chargeable  against  him. 

Sec.  12.  In  appeals  from  judgments  and  decrees  in 
mandamus,  quo  warranto,  contested  election  cases,  from  sen- 
tences in  criminal  proceeding's,  and  ail  other  classes  of  cases 
not  herein  otherwise  provided  for,  the  appeal  shall  not  operate 
as  a  supersedeas  unless  so  ordered  by  the  court  below,  or  the 
appellate  court,  or  any  judge  thereof,  either  by  general  rule 
or  special  order,  and  upon  such  terms  as  may  be  required  by 
the  court  or  judge  granting  the  order  of  supersedeas. 

Sec.  13.  An  appeal  from  an  order,  judgment  or  decree 
for  costs  only,  shall  o|)erate  as  a  supersedeas  if  the  appellant 
gives  bond  in  double  the  amount  of  all  costs  accrued  and 
likely  to  accrue,  conditioned  that  the  appeal  be  prosecuted 
with  efiect,  &nd  that  the  appellant  will  pay  all  costs  and 
damages  awarded  by  the  appellate  court,  or  legally  charge- 
able against  him. 

Sec.  14.  An  appeal  from  an  order,  judgment  or  decree 
which  comes  within  more  than  one  of  the  classes  of  cases  above 
referred  to,  shall  not  operate  as  a  supersedeas,  unless  the  bond 
be  in  such  amount,  and  with  such  conditions,  as  shall  adequately 
secure  the  appellees  in  accordance  with  the  provisions  made 
for  all  the  classes  within  which  the  order,  judgment  or  decree 
comes. 

Sec.  15.  Api^eals  may  be  taken  from  any  sentence,  order, 
judgment  or  decree,  without  security,  in  any  proceeding  where 
by  law  the  same  is  or  may  be  allowed,  but  in  such  cases  the 
appeal  shall  not  operate   as  a  supersedeas,  except  when  a 
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county,  township  or  municipal  cor|>oratiou,  or  any  one  puing 
or  defending  in  a  representative  capacity,  is  the  ap])ellant; 
and  except  also  that  where  a  corporation,  other  than  a 
county,  township  or  municipal  corporation,  appeals  on  its 
own  behalf,  such  appeal  sliall  be  quashed  unless  bail  is 
given  to  o|)erate  as  a  supersedeas,  as  herein  provided. 

Sec.  16.  Nothing  herein  contained  shall  operate  to 
hinder  the  court  below,  in  its  discretion,  from  directing  and 
enforcing  the  sale  of  any  property  that  may  be  perishable, 
notwithstanding  an  appeal,  the  fund  realized  to  be  brought 
into  court  ])ending  the  appeal ;  nor  to  hinder  the  court  below 
from  proceeding  with  the  cause  api>ea]ed  from  in  anything 
not  affected  by  the  subject-matter  of  the  appeal.  Nor  shall 
an  appeal  postpone  payment  in  accordance  with  the  fipal 
confirmation  of  any  account,  adjudication,  distribution^ 
report,  or  award  of  damages  by  a  jury  of  view,  except  to 
the  extent  necessary  to  preserve  the  rights  of  the  appellant^ 
unless  siKJcially  so  ordered  by  the  court  below,  or  by  any 
judge  thereof. 

Sec.  17.  The  court  from  which  an  appeal  is  taken  may 
make  such  orders  as  to  right  and  justice  shall  belong,  relative 
to  the  security  offered  or  entered,  either  as  to  approval  thereof, 
addition  thereto,  or  substitution  therefor,  whenever  a  proper 
case  shall  be  made  to  appear  requiring  the  action  of  said 
court. 

Sec  18.  Writs  may  be  issued  out  of  the  Supreme  Court 
or  Superior  Court,  as  heretofore,  if  the  court  below  fails  or 
neglects  to  certify  or  send  the  whole  record  in  the  cause,  or 
when  the  record  has  been  returned  to  the  lower  court  and  is 
needed  for  further  proceedings  in  the  appellate  court.  For 
all  services  in  connection  with  said  writs,  or  with  any  other 
special  writs  issued  in  appealed  cases,  the  prothonotary  of  the 
appellate  court  shall  be  paid  at  the  time  the  writ  is  issued 
the  sum  of  three  dollars,  which  shall,  in  the  discretion  of 
tlie  npi^ellate  court,  be  ultimately  paid  by  the  party  suing 
out  the  writ,  or  as  costs  in  the  cause.     A  like  sum  shall  be* 
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f»aid  the  prothonotaiy  of  the  Supreme  Court  on  filing  a  peti- 
tion for  the  allowance  of  an  appeal  from  the  Superior  Court, 
but  it  shall,  however,  form  part  of  the  prothonotary's  costs 
on  the  nppeal,  if  the  petition  is  granted. 

Sec.  19.  No  additional  bail  bond  shall  be  required  on 
ap|)eals  from  the  Superior  Court  to  the  Supreme  Court,  unless 
upon  application  of  a  party  in  interest  it  shall  be  nuide  to 
appear  to  the  Supreme  Court  that  the  bail  entered  is,  from 
any  cause,  insufficient,  in  which  event  the  Supreme  Court, 
may  require  additional  bail  to  be  entered  in  the  court  from 
which  the  appeal  was  first  taken,  and  in  default  of  the  entry 
thereof,  within  the  time  specified,  may  order  a  non-pros ;  or 
in  case  the  order,  judgment  or  decree  of  the  court  below  is 
reversed  by  the  Superior  Court,  and  final  judgment  entered 
for  the  appellant,  in  which  event  in  order  to  operate  as  a 
supersedeas,  an  appeal  bond  must  be  entered  in  the  court  from 
which  the  appeal  was  first  taken,  in  such  amount  and  with 
such  conditions  as  are  required  in  cases  of  appeals  from 
similar  orders,  judgments  or  decrees  of  such  lower  court. 

Sec.  20.  At  the  expiration  of  ten  days  from  the  final 
decision  of  any  cause  by  the  Supreme  Court  or  Superior 
Court,  the  prothonotary  thereof  shall  send  back  the  record 
with  a  remittitur,  and  a  copy  of  the  opinion,  to  the  court 
from  which  it  originally  came,  unless  other  steps  be  taken 
in  the  cause  which  shall  require  its  detention.  It  shall  not  be 
necessary  to  return  the  record  to  the  Superior  Court  in  any 
case  appealed  therefrom,  unless  the  Supreme  Court  shall  so 
direct,  but  it  shall  be  remitted  to  the  court  from  which  it 
originally  came,  in  the  same  manner,  and  with  like  efiTect,  as 
if  directly  appealed  to  the  Supreme  Court  therefrom. 

Sec.  21,  The  costs  in  any  appealed  cause  shall  consist 
of  the  amount  paid  the  prothonotary  or  clerk  of  the  court 
below  and  of  the  appellate  courts,  an  attorney  fee  of  ten  dol- 
lars in  each  court  to  which  an  appeal  is  taken,  and  the  neces- 
sary expense  of  printing  paper  books  therein,  not  exceeding 
seventy-five  cents   per  page.     Such  costs  shall  be  paid  by 
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the  party  finally  losing  the  cause,  except  as  herein  otherwise 
provided,  and  in  equitable  proceedings  where  the  court 
shall  otherwise  direct.  In  all  cases  where  the  appellate 
conrt  shall  be  of  opinion  that  the  appeal  was  sued  out 
merely  for  delay,  it  shall  award  as  furtlier  costs  an  addi- 
tional attorney  fee  of  twenty-five  dollars,  and  damages  at  the 

rate  of  six  [^er  centum  per  annum,  in  a<ldition  to  legal 
interest. 

Section  22.  The  following  Acts  of  Assembly  and 
parts  of  Acts,  viz. : 

Section  14  of  the  Act  of  22d  May,  1722,  entitled  "An 
Act  for  establishing  Courts  of  Judicature  in  this  Province,'^ 
1  Sm.  Laws,  131 ; 

Section  20  of  the  Act  of  13th  April,  1791,  entitled  ''An 
Act  to  establish  the  judicial  courts  of  this  Commonwealth  in 
conformity  to  the  alterations  and  amendments  in  the  Consti- 
tution," 3  Sm.  Laws,  28  ; 

Section  7  of  the  Act  of  11th  March,  1809,  entitled  '*A 

further  Supplement  to  an  Act  entitled  'An  Act  to  alter  the 

judiciary    system  of    this  Commonwealth,' ''    5  Sm.   Laws, 

15;  and  so  much  of  Section  6  of  said  Act  as  provides  for 

api^eals  and  writs  of  error,  and  the  affidavit  required  thereto; 

Section  4  of  the  Act  of  22d  March,  1817,  entitled  '*  An 
Act  relative  to  suits  brought  by  or  against  corporations,''  6 
Sm.  Laws,  438 ; 

The  Act  of  8th  February,  1819.  entitled  "An  Act  to 
limit  the  time  of  appeal  in  cases  of  divorce,  and  of  the  settle- 
ment of  the  accounts  of  guardians,  executors  and  administra- 
tors," 7  Sm.  Laws,  151 ; 

So  much  of  Section  1  of  the  Act  of  6th  April,  1830, 
entitled  *' An  Act  for  the  levy  and  collection  of  taxes  upon 
proceedings  in  court,  and  in  the  offices  of  register  and  recorder, 
and  for  other  purposes,"  P.  L.,  272,  as  provides  as  follows: 
**The  prothonotary  of  the  Supreme  Court,  exercising  ap{^l- 
late  jurisdiction,  shall  demand  and  receive  on  every  writ  of 
error  issued  or  appeal  entered  by  him,  the  sum  of  three  dol- 
lars and  fifty  cents;" 
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The  first  proviso  to  Section  59  of  the  Act  of  29th  March, 
1832,  entitled  '*  An  Act  relating  to  Orphans'  Courts," 
P.  L.,  190; 

Section  3  of  the  Act  of  11th  June,  1882,  entitled  "A 
Supplement  to  an  Act  entitled  'An  Act  concerning  the 
administration  of  justice/  "  P.  L.,  611 ; 

So  much  of  Section  2  of  the  Act  of  27th  March,  1838, 
entitled  "  An  Act  to  facilitate  appeals  by  guardians,  from  the 
judgments  of  justices  of  the  peace,  and  from  awards  of  arbi- 
trators, and  for  other  purposes,"  P.  L.,  99,  as  relates  to 
appeals  to  the  Supreme  Court ; 

The  Act  of  nth  March,  1834,  entitled  "A  further  Sup- 
])lement  to  the  '  Act  to  alter  the  judiciary  system  of  this 
Commonwealth,'"  P.  L.,  125; 

Sections  7,  8  and  91  of  the  Act  of  IGtli  June,  1836, 
entitled  '*  An  Act  relating  to  executions,"  P.  L.,  785  ; 

Section  11  of  the  Act  of  16th  June,  1836,  entitled  "An 
Act  relating  to  the  jurisdiction  and  powers  of  courts,"  P.  L., 
784 ;  and  so  much  of  Section  7  of  said  Act  as  relates  to  writs 
of  error; 

So  much  of  Section  10  of  the  Act  of  13th  June,  1840, 
entitled  "  A  further  Supplement  to  an  Act  entitled  '  An  Act 
providing  for  the  election  of  aldermen  and  justices  of  the 
peace,'  passed  2l8t  June,  1839,  and  for  other  purposes." 
P.  L.,  689,  as  relates  to  appeals  and  writs  of  error  to  the 
Supreme  Court ; 

Sections  1  and  2  of  the  Act  of  17th  March,  1845, 
entitled  "An  Act  to  allow  and  regulate  appeals  to  the 
Supreme  Court  for  the  Eastern  District  of  Pennsylvania, 
from  the  decrees  in  Equity  of  the  Court  of  Common  Pleas  of 
the  county  of  Philadelphia,"  P.  L.,  158  ; 

So  much  of  Section  3  of  the  Act  of  21st  April,  1846, 
entitled  "  An  Act  in  relation  to  certain  public  officers  and 
their  sureties,"  P.  L.,  432,  as  relates  to  the  manner  and 
terms  upon  which  an  appeal  is  to  be  allowed ; 

Section  1  of  the  Act  of  15th  March,  1847,  entitled  "An 
Act  to  require  corporations  to  give  bail  in  certain  cases,  and 
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relative  to  the  commencement  of  suits  against  foreign  corpo- 
rations^ to  tl)e  accounts  of  John  Sloan,  late  treasurer  of 
Lycoming  County,  and  Pittsburgh  and  Connellsville  Rail- 
road Company,"  P.  L.,  361 ; 

So  much  of  Section  3  of  the  Act  of  2l8t  March,  1849, 
entitle<l  **  An  Act  to  facilitate  the  collection  of  debts  against 
corporations,"  P.  L.,  216,  as  relates  to  appeals  and  writs  of 
error ; 

Section  29  of  the  Act  of  25th  April,  1850,  entitled  "An 
Act  relating  to  tlie  bail  of  executrixes;  to  partition  in  the 
Orphans'  Court  and  Common  Pleas^  to  colored  convicts  in 
Philadelphia,"  etc.,  P.  L.,  569,  and  the  proviso  to  Section 
25  thereof; 

So  much  of  Section  1  of  the  Act  of  14th  February,  1867, 
entitled  "  An  Act  granting  equity  powere  and  jurisdictions  to 
Courts  of  Common  Pleas,"  P.  L.,  39,  as  relates  to  the  man- 
ner, terms  and  conditions  provided  for  taking  an  appeal ; 

Section  59  of  the  Act  of  Slst  March,  1860,  entitled 
*^  An  Act  to  consolidate,  revise  and  amend  the  laws  of  this 
Commonwealth  relating  to  penal  proceedings  and  pleadings," 
P.  L.  427,  and  the  proviso  to  Section  33  of  said  Act ; 

The  proviso  to  Section  1  of  the  Act  of  16th  March, 
1868,  entitled  '*  An  Act  to  authorize  writs  of  error  to  the 
judgments  of  tlie  courts  of  quarter  sessions  on  appeals  from 
the  oixlers  of  removal  of  paupers,"  P.  L.  46  ; 

The  Act  of  1st  April,  1874,  entitled  "A  supplement  to 
*  An  Act  to  establish  the  judicial  courts  of  this  Common- 
wealth in  conformity  to  the  alterations  and  amendments  in 
the  Constitution,'  passed  13th  April,  1791,  limiting  the  time 
for  taking  writs  of  error,  appeal  and  cetiiormn  to  the  Supreme 
Court,"  P.  L.  50 ; 

Section  8  of  the  Act  of  19th  May,  1874,  entitled  *^  An  Act 
relating  to  the  organization  and  jurisdiction  of  the  Orphans' 
Court,  and  to  establish  a  separate  Orphans'  Court,"  etc.,  etc., 
P.  L.  206 ; 

So  much  of  the  Act  of  19th  May,  1874,  entitled  "  An 
Act  to  provide  for  review  in  the  Supreme  Court  in  criminal 
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cases/'  (P.L.  219)  as  requires  the  allowance  of  an  appeal  by 
the  Supreme  Court,  or  one  of  the  judges  thereof,  in  oi'der  to 
stay  or  delay  execution  of  the  sentence  or  judgment,  or  for  an 
ap|)eal  by  the  Commonwealth  in  cases  of  nuisance,  forcible 
entry  and  detainer,  or  forcible  detainer, 

.  The  Act  of  26th  May,  1874,  entitle.!  "An  Act  to  regu- 
late damages  pending  a  writ  of  error,  and  the  costs  accruing 
thereon/' P.  L.  227; 

The  Act  of  24th  March,  1877,  entitled  "  An  Act  to 
prevent  delay  in  the  review  of  capital  offences  in  the 
Supreme  Court,"  P.  L.  40  ; 

The  proviso  to  Section  1  of  the  Act  of  4th  April,  1877, 
entitled  "An  Act  providing  for  appeals  from  the  court  of 
common  pleas  in  cases  of  applications  for  opening  of  judg- 
ments entered  on  warrants  of  attorney,"  P.  L.  58 ; 

So  much  of  the  Act  of  11th  June,  1891,  entitled  "An 
Act  allowing  and  providing  the  manner  of  taking  appeals  in 
case  of  divorce,"  P.  L.  296,  as  provides  for  the  recognizance 
and  affidavit  on  an  appeal ; 

So  much  of  Section  4  of  the  Act  of  24th  June,  1896, 
entitled  "  An  Act  to  establish  an  intermediate  court  of  appeal ; 
regulating  its  constitution,  officers,  jurisdiction,  power,  prac- 
tice, and  its  relation  to  the  Supreme  Court,"  etc.,  etc.,  P.  L. 
212,  as  relates  to  tlie  compensation  of  the  prothonotaries  of 
said  Court ;  so  much  of  Section  7,  clauses  (a)  and  (b),  as 
requires  the  allowance  of  an  appeal  by  one  of  the  judges  of 
the  Sui)erior  Court  in  cases  ap()ealed  from  the  Court  of 
Quarter  Sessions  of  the  Peace  and  Court  of  Oyer  and 
Terminer  and  General  Jail  Delivery ;  paragraphs  2,  3,  4,  6, 
6  and  7  of  Section  8  of  said  Act ;  and  pai*agraphs  1  and  2 
of  Section  9  of  said  Act; 

And  all  other  Acts  and  parts  of  Acts,  general,  special 
or  local,  appertaining  to  the  subject-matter  covered  by  this 
Act,  be  and  the  same  are  hereby  repealed ;  it  l)eing  intended 
that  this  Act  shall  apply  to  all  appeals  to  the  Supreme  Court 
or  Superior  Court  in  any  and  every  proceeding,  and  from 
any   court   whatsoever,  and  shall  furnish  a  complete  and 
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exclusive  system  in  itself  on  all  appeals  to  such  appellate 
courts.  But  the  power  of  said  appellate  courts,  except  in 
regard  to  tlie  matters  herein  expressly  provided  for,  shall 
remain  unaffected  hereby. 

Section  23.  This  Act  shall  go  into  effect  July  1st, 
1897,  and  shall  apply  to  cases  then  pending;  but  the  limi- 
tation of  time  herein  provided  for,  as  against  any  party 
entitled  to  appeal  from  a  sentence,  order,  judgment  or  decree 
theretofore  entered,  shall  not  begin  to  run  until  that  date,  if, 
but  for  this  Act,  the  right  of  appeal  would  have  extended, 
after  that  date,  beyond  the  times  herein  prescribed. 


AN  ACT 

Providing  for  the  Appointment  and  Payment  op 
Legislative   Commissioners,    Prescribing   their 
Duties,  and  the  Duties  of  the  Legisla- 
ture IN  Reference  to  Pro- 
posed Legislation. 

Be  it  Enacted,  rtc. 

Section  1.  The  Governor  by  and  with  the  advice  and 
consent  of  the  Senate  shall  appoint  as  Legislative  Commis- 
sioners three  })ersons,  who  shall  possess  all  the  qualifications 
necessary  for  justices  of  the  Supreme  Court.  One  of  said 
persons  shall  be  commissioned  to  serve  for  four  years,  one  for 
seven  years,  and  one  for  ten  years,  if  they  shall  so  long  l)ehave 
themselves  well.  Vacancies  shall  be  filled  by  appointment 
to  serve  for  the  full  term  of  ten  years. 

Sec.  2.  Said  Commissioners  shall  serve  from  the  firet  day 

of  December  prior  to  any  regular  session  of  theLegislature.until 

the  adjournment  thereof,  and  shall  receive  as  compensation 

for  their  services  the  sum  of  seven  hundred  and  fifty  dollai*s 

per  month  for  each  month  and  part  thereof  during  said  periods. 

Each  Commissioner  shall  be  entitled  to  a  sum  not  exceeding 

one  hundred  dollars  per  month  for  clerical  service  during  said 
period. 
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Sec.  3.  Any  member  or  member-elect  of  either  House  may, 
on  or  after  the  first  of  December  prior  to  any  regular  legisla- 
tive session,  and  during  the  legislative  session,  require  of  said 
Legislative  Commissioners  assistance  in  the  redrafting  of  any 
proposed  bill,  except  Appropriation  or  Apportionment  Bills, 
upon  written  request,  stating  the  purpose  of  the  intended  legis- 
lation and  the  remedies  sought  thereby.  And  said  Commis- 
sioner, upon  receipt  of  written  notice  from  any  member  or 
member-elect,  and  of  a  copy  of  the  proposed  bill,  shall  pre- 
pare, as  far  as  may  be,  prior  to  the  meeting  of  the  Legisla- 
ture, the  report  upon  such  jjroposed  bill,  in  the  manner  here- 
inafter set  forth,  which  report  shall  be  introduced  with  and 
thereafter  accompany  said  proposed  bill  to  final  passage  in 
both  Houses. 

Sec.  4.  All  bills  unaccompanied  by  such  report  of  said 
Commissioners, except  Appropriation  or  Apportionment  Bills, 
presented  by  any  Senator  or  Representative,  shall,  if  the  sub- 
ject-matter thereof  be  acted  upon  favorably  by  the  appropri- 
ate committee,  or  if  the  bill  be  directed  to  be  placed  on  the 
Calendar,  be  at  once  referred  to  said  Legislative  Commis- 
sioners for  report  thereon  as  hereinafter  set  forth. 

Sec.  5.  Said  Commissioners  shall  forthwith,  upon  the 
reference  to  them  of  any  proposed  bill,  make  a  report 
thei'eon  to  the  body  from  which  the  bill  was  I'eceived,  which 
report  shall  contain  : 

1.  A  concise  statement  of  the  existing  law,  if  any, 
and  the  change  proposed. 

2.  A  reference  to  similar  legislation,  if  any,  pending 
before  the  Legislature. 

3.  Suggested   amendments   of   substance  and   the 
reasons  therefor. 

4.  Suggested    amendments  of    language   and   the 
reasons  therefor. 

5.  Whether  Constitutional  and  Statutory  requii'e- 
ments,  if  any,  have  been  complied  with. 
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Sec.  6.  Every  bill  so  reported  upon  shall  have  attached 
thereto  the  report  of  said  Legislative  Commissioners  in 
regard  to  said  bill,  and  a  printed  copy  of  such  report  shall 
be  given  with  the  bill  to  each  member  of  each  House  during 
its  passage  through  either  House.  And  said  Commissioner 
shall  keep  and  file  in  their  office  a  copy  of  each  bill  and  of 
their  report  thereon. 

Sec.  7.  Said  Commissioners  shall  also  make  rej)ort  in 
the  manner  aforesaid  upon  any  proposed  legislation,  except 
Appropriation  or  Apportionment  Bills,  whenever  request4Kl, 
by  either  branch  of  the  Legislature  or  by  any  committee 
thereof. 

Sec.  8.  After  the  final  passage  of  any  bill  and  before 
it  is  signed  by  the  presiding  officer  of  either  House,  printed 
copies  thereof  shall  be  furnished  to  said  Commissioners,  who 
shall  promptly  examine  the  same  for  defects  therein  of  form 
merely,  and  shall  report  any  suggestions  regarding  the  correc- 
tion of  such  defects,  and  after  such  report  shall  have  been 
received  and  acted  upon  a  printed  copy  of  the  bill  as  finally 
passed  aad  so  corrected,  if  any  correction  is  made,  shall  be 
signed  by  thti  proper  presiding  officers  and  forwarded,  with 
the  report  or  reports  of  the  Commissioners  thereon,  to  the 
Governor  in  the  place  and  stead  of  engrossed  bills  as 
heretofore. 

Sec.  9.  Said  Legislative  Commissioners  shall  be 
apj)ointed  forthwith,  but  shall  not  enter  upon  the  performance 
of  their  duties  during  the  j^resent  session  of  the  Legislature. 

Sec.  10.  All  Acts  or  parts  of  Acts  inconsistent  herewith 
are  hei'eby  repealed. 
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AN  ACT 

Regulating  THE  Form,  Service  and  Return  of  Process 
.IN  Actions  of  Summons,  Scire  Facias,  Attach- 
ment and  Capias  ad  Respondendum. 

Be  it  Enacted,  etc.: 

Section  1.  That  all  writs  of  summons,  scire  facias, 
attachment  and  capias  ad  respondendum,  issued  out  of  any 
Court  of  Common  Pleas  in  this  Commonwealth,  may  be 
served  at  any  time  within  three  months  from  the  date  thereof, 
and  shall  be  made  returnable  at  the  expiration  of  fifteen  days 
from  the  servicethereof,  except  as  herein  otherwise  provided  ; 
but  the  return  of  un  inability  to  serve  may  l)e  made  when 
requested  by  plaintiiF  at  any  time  after  the  issuing  thereof, 
in  which  event  the  return  day  shall  be  the  thirtieth  day 
after  the  writ  was  issued. 

Sec.  2.  No  alias  or  pluries  writ  shall  be  issued  until  after 
the  return  day  of  the  immediately  preceding  writ. 

Sec  3.  In  all  cases  where  posting  or  publication  is 
required,  sucjh  writ  shall  be  posted  and  published  at  once,  and 
the  return  day  shall  be  fifteen  days  after  the  date  of  such 
posting  or  of  the  last  j)ublication. 

Sec.  4.  All  such  writs  shall  be  directed  to  the  parties 
defendant  therein,  shall  notify  and  require  them  to  enter  a 
written  appearance,  either  personally  or  by  counsel,  in  the 
prothonotary's  office  of  said  court  within  the  time  herein 
provided,  and  shall  state  that  a  failure  to  enter  an  appearance 
within  said  time  may  result  in  a  judgment  by  default  being 
entered  against  them  in  their  absence.  All  writs  of  scire 
facias  shall,  in  addition  thereto,  notify  and  require  the  parties 
defendant  therein  to  file  their  affidavit  of  defence,  if  any  they 
have,  in  said  office  within  said  time,  and  shall  state  that,  a 
failure  so  to  do  may  result  in  a  judgment  by  default  being 
entered  against  them  in  their  absence. 

Sec.  5.  All  such  writs  shall  be  served,  posted  or  pub- 
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lislied  and  returned  by  the  sheriff  at  once,  in  accordance  with 
existing  laws  as  herein  modified.  The  return  to  such  as  .shall 
be  served  shal  I  show  the  date  of  service  thereof,  and  the 
return  to  such  as  shall  be  posted  or  published  shall  show  the 
date  of  such  posting  or  of  the  last  publication. 


The  President  :  The  report  is  now  before  the  meet- 
ing ;  what  action  shall  be  taken  ?  Do  you  prefer  to  take  up 
the  recommendation  as  to  each  bill  separately  ? 

Mr.  Rhoads,  Philadelphia:  Is  not  this  afternoon  fixed 
for  the  discussion  of  these  reports  ? 

Mr.  Simpson,  Philadelphia:  In  the  programme,  you 
will  find  a  provision  for  the  discussion  of  proposed  legisla- 
tion this  aflernoon.  This  session  has  now  reached  such  a 
stage  that  to  enter  into  any  discussion  would  carry  us 
beyond  the  dinner  hour;  and  I  would  suggest,  if  I  may  be 
|iermitted  to  do  so,  that  the  report  lie  over  till  the  afternoon 
session. 

The  President  :  This  matter  came  before  the  Exec- 
utive Committee,  and  it  was  thought  the  subject  of  each 
rejwrt  had  better  be  dealt  with  se|)arately.  I  also  wish  to 
announce  that  'Mr.  Parker,  who  will  deliver  the  Annual 
Address,  cannot  be  here  in  time  to  deliver  the  address  this 
evening,  and  the  Executive  Committee  has  agreed  that  the 
address  be  delivered  to-morrow  morning. 

Mr.  Reading,  Lycoming  :  I  move  theconsileration  of 
this  re()ort  be  deferred  until  the  aflernoon  session. 

Seconded  and  agreed  to. 

The  President  :  Is  it  the  pleasure  of  the  Meeting  to 
proceed  with  the  reading  of  any  other  report? 

Mr.  Andrew  Kauffman,  Lancaster  :  I  desire  at  this 
time  to  offer  for  adoption  this  resolution  : 

Resolved,  That  a  committee  of  seven  be  appointed  to  report 
to-morrow  morning  suggestions  for  nominations  for  the  Executive 
Committee  and  Vice-Presidents;  the  committee  to  post  a  notice  of 
their  meeting,  so  that  an  opportunity  may  be  had  for  any  member  to 
make  suggestions. 
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I  move  its  adoption  with  the  request  that  not  onl}^  I  be 
not  appointed  Chairman^  but  that  I  may  not  be  put  upon  the 
committee  at  all. 

Seconded  and  agreed  to. 

Mr.  Colahan,  Philadelphia:  I  move  we  now  take  a 
recess  until  three  o'clock. 

Seconded  and  agreed  to. 

Adjourned. 


AFTERNOON   SESSION 

July  8,  i8g6 

The  Association  re-convened  at  3  o'clock  P.  M.,  Presi- 
dent Dickson  in  the  chair. 

The  President  :  In  pursuance  of  the  resolution  adopted 
just  before  the  close  of  the  last  meeting,  the  Chair  has 
appointed  as  a  committee  to  recommend  nominations,  Hun. 
Martin  E.  Bell  of  Blair,  Charles  H.  Berguer  of  Dauphin, 
George  B.  Gordon  of  Allegheny,  Thomas  A.  Murray  of  Clear- 
field, Isaac  Hiester  of  Berks,  W.  H.  Playford  of  Fayette, 
and  T.  Elliott  Patterson  of  Philadelphia. 

I  am  also  requested  to  give  notice  that  all  of  the  members 
present,  who  have  not  yet  done  so,  are  desired  to  register,  so 
that  we  may  have  a  complete  list  of  all  those  present ;  the 
slips  are  to  be  found  at  the  office  of  the  hotel. 

Gentlemen,  the  report  of  the  Committee  on  Law  Reform 
is  now  before  the  Association ;  w^hat  is  the  pleasure  of  the 
meeting?     Will  you  proceed  to  its  discussion  ? 

Mr.  Laird,  Beaver :  Mr.  Chairman,  as  I  understand, 
the  discussion  is  to  go  over  until  to-morrow,  under  the  pro- 
gramme.    I  move  you,  therefore,  that  the  report  be  received. 

Mr.  Harqest,  Dauphin :  Do  I  understand,  Mr.  Presi- 
dent, that  the  carrying  of  this  motion,  and  the  reception  of 
the  rej)ort,  would  imply  the  approval  by  the  Association  of 
the  legislation  recommended  ? 
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The  President  :  I  should  suppose  so.  I  should  think 
it  might  be  desirable  for  some  one  to  offer  a  resolution  recom- 
mending the  adoption  of  each  of  the  bills  separately,  and  then 
the  discussion  could  come  upon  each  bill.  Would  that  be 
satisfactory  to  the  chairman  of  the  committee? 

Mr.  Simpson,  Philadelphia  (Chairman  Committee  on 
Law  Reform) :  Entirely  so.  I  think  that  is  the  better  way 
to  do  it. 

The  President  :  The  first  bill  is  the  one  regulating  the 
practice  on  appeal ;  will  some  one  move  that  the  passage  of 
that  Act  be  recommended  ?     (For  text  of  Act  see  page  62.) 

Mr.  Simpson,  Philadelphia :  Before  any  action  is 
taken  on  that  matter,  the  committee  have  made  two  or  three 
amendments  to  the  draft  of  the  proposed  bill ,  and  if  the 
members  of  the  Association  w\]\  take  the  printed  oopies  in 
their  hands,  I  will  call  attention  to  the  amendments  sug- 
gested by  the  committee.  Most  of  them  are  simply  amend- 
ments to  make  the  language  clearer.  In  the  fifth  line  of 
Section  1,  tlie  committee  suggests  an  amendment,  so  that  the 
section  shall  read  *'  and  filed  with  the  same  shall  be  an  aflS- 
davit  of  the  parties  appellant  or  som6  one  of  them,  or  one  of 
their  chief  oflBcers  or  of  their  agent  or  attorney/'  and  so  on. 
The  language  of  the  section  left  some  doubt  as  to  the  method 
in  case  a  corporation  is  appellant.     So  that  the  section  shall 

read  as  follows : 

Section  i.  In  every  case  in  which  an  appeal  is  taken  to  the 
Supreme  Court  or  Superior  Court,  such  appeal  shall  be  entered  in 
the  court  to  which  the  appeal  is  taken,  and  filed  with  the  same  shall 
be  an  affidavit  of  the  parties  appellant  or  some  of  them,  or  one  of 
their  chief  officers,  or  of  their  agent  or  attorney,  that  said  appeal  is 
not  taken  for  the  purpose  of  delay,  but  because  appellants  believe 
they  have  suffered  injustice  by  the  sentence,  order,  judgment  or 
decree  from  which  they  appeal.  Such  affidavit  may  be  made  before 
any  one  authorized  to  administer  oaths. 

In  Section  4,  after  the  words  "execution  issued,'^  the 
committee  suggest  that  the  words  *' or  distribution  ordered" 
be  inserted.     The  section  then  will  read  as  follows : 

Sec.  4.  No  appeal  shall  be  allowed  in  any  case  unless  taken 
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within  six  calendar  months  from  the  entry  of  the  sentence,  order, 
judgment  or  decree  appealed  from ;  nor  shall  an  appeal  supersede 
an  execution  issued  or  distribution  ordered,  unless  taken  and  per- 
fected and  bail  entered  in  the  manner  herein  prescribed  within  three 
weeks  from  such  entry.  An  appeal  from  the  Superior  Court  to  the 
Supreme  Court  must  be  taken  and  perfected  within  three  calendar 
months  from  the  entry  of  the  order,  judgment  or  decree  of  the 
Superior  Court.  Appeals  taken  after  the  time  herein  provided  for 
shall  be  quashed  on  motion. 

In  Section  5  the  second  sentence  should  have  preceding 

it  the  words    "except  as  herein  otherwise  provided,  and." 

The  section  will  then  read  as  follows  : 

Sec.  5.  Bail  upon  any  appeal  shall  be  entered  in  the  court  from 
which  the  appeal  is  taken,  shall  be  in  the  name  of  the  Common- 
wealth to  the  use  of  all  parties  interested,  and  shall  be  sued  upon  in 
like  manner  as  official  bonds.  Except  as  herein  otherwise  provided, 
and  subject  to  revision  by  the  court  from  which  the  appeal  is  taken, 
the  prothonotary  or  clerk  thereof  shall  fix  the  amount  of  bail,  and 
approve  or  reject  the  security  offered.  For  all  services  in  connec- 
tion with  any  appeal  he  shall  receive  the  sum  of  three  dollars. 

That  was  suggested  by  Mr.  Jacobs,  I  think,  to  cover  the 
case  of  an  appeal  from  an  injunction  where  the  court  itself 
fixes  the  amount. 

At  tlie  end  of  Section  15  the  committee  have  added 
these  words,  in  order  to  comply  with  existing  laws  and  avoid, 
if  possible,  contention,  "and  excepting  also  where  a  corpora- 
tion other  than  a  county,  township  or  municipal  cor[)Oi*ation 
appeals  on  its  own  behalf,  such  appeal  shall  be  quashed 
unleas  bail  is  given  to  operate  as  a  supersedeas,  as  herein 
provided.^^ 

The  section  will  then  read  as  follows  : 

Sec.  15,  Appeals  may  be  taken  from  any  sentence,  order,  judg- 
ment or  decree,  without  security,  in  any  proceeding  where  by  law  the 
same  is  or  may  be  allowed,  but  in  such  cases  the  appeal  shall  not  oper- 
ate as  a  supersedeas,  except  when  a  county,  township  or  municipal  cor- 
poration, or  any  one  suing  or  defending  in  a  representative 
capacity,  is  the  appellant ;  and  excepting  also  where  a  corporation 
other  than  a  county,  township  or  municipal  corporation  appeals  on  its 
own  behalf,  such  appeals  shall  be  quashed  unless  bail  is  given  to 
operate  as  a  supersedeas,  as  herein  provided. 
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Tliere  are  two  Acts  ah'eady  providing  for  this  as  the 
existing  law. 

And  at  the  end  of  Section  16  the  committee  have  added 
these  words :  '*  Nor  shall  an  appeal  postpone  payment  in 
awordance  with  the  final  confirmation  of  any  account,  adjudi- 
cation, distribution,  report,  or  award  of  damages  by  a  jury  of 
view,  except  to  the  extent  necessary  to  preserve  the  rigiits  of 
the  appellant,  unless  8{)ecially  so  ordered  by  the  court  below  or 
by  the  appellate  court,  or  by  any  judge  thereof; "  so  that  the 
section  shall  read  : 

Sec.  1 6.  Nothing  herein  contained  shall  operate  to  hinder  the 
court  below,  in  its  discretion,  from  directing  and  enforcing  the  sale 
of  any  property  that  may  be  perishable,  notwithstanding  an  appeal, 
the  fund  realized  to  be  brought  into  court  pending  the  appeal ;  nor  to 
hinder  the  court  below  from  proceeding  with  the  cause  appealed  from 
in  anything  not  affected  by  the  subject-matter  of  the  appeal ;  nor 
shall  an  appeal  postpone  payment  in  accordance  with  the  final  con- 
firmation of  any  account,  adjudication,  distribution,  report,  or  award 
of  damages  by  a  jur>'  of  view,  except  to  the  extent  necessary  to  pre- 
serve the  rights  of  the  appellant,  unless  specially  so  ordered  by  the 
court  below  or  by  the  appellate  court,  or  by  any  judge  thereof. 

It  was  also  suggested  that  it  would  be  wiser  to  sub- 
stitute for  Section  22,  two  sections,  one  of  which  it  would 
be  wholly  useless  to  read,  but  the  substance  is  that  instead  of 
having  simply  a  general  repealing  clause  we  w'ould  have  a 
specific  as  well  as  a  general  repealing  clause,  referring  by 
name  to  the  Acts  and  parts  of  Acts  intended  to  be  rei>ealed, 
as  far  as  that  could  be  done,  in  the  same  way  as  was  done  by 
Judge  McPhereon  in  his  Evidence  Act.  You  could  not 
carry  these  Acts  in  your  mind  if  I  were  to  repeat  them,  but 
they  begin  with  the  Act  of  22d  May,  1722.  and  run  down 
to  the  Act  of  24th  June,  1895.  You  may  imagine  that 
it  would  be  impossible  to  carry  those  in  your  minds  ;  but 
the  intention  is  to  retain  at  the  same  time  the  general  clause 
to  cover  the  possibility  of  the  omission  of  any  Act  intended 
to  be  repealed.  And  the  last  section,  following  Judge 
McPherson's  plan,  fixes  the  time  when  the  Act  shall  go  into 
effect,  as  follows : 
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This  Act  shall  go  into  effect  July  i,  1897,  and  shall  apply  to 
causes  then  pending,  but  the  limitation  of  time  herein  provided  for, 
as  against  a  party  entitled  to  appeal  from  a  sentence,  order,  judg- 
ment or  decree,  theretofore  entered,  shall  not  begin  to  run  from  that 
date,  if  but  for  this  Act  the  right  of  appeal  would  have  extended 
after  that  date  beyond  the  time  herein  prescribed. 

In  Section  19  the  printer  transposed  the  words 
"Supreme''  and  "Superior."  Of  course  there  could  be  no 
appeals  from  the  Supreme  Court  to  the  Superior  Court. 

Mr.  Ashhurst,  Philadelphia:  Mr.  President,  to  bring 
the  matter  before  the  meeting,  I  move  that  the  report  be 
accepted  and  the  recommendation  of  the  comniittee  in  favor 
of  the  bill  be  approved. 

This  motion  was  duly  seconded. 

Judge  Slagle,  Alleglieny :  I  move  to  amend  the 
motion  by  saying  that  these  sections  be  read  and  passed  upon 
separately. 

Mr.  Baer,  Berks:  I  trust  the  motion  of  the  last  gen- 
tleman will  not  prevail.  It  would  be  impossible  to  consider 
this  bill  fairlv  by  sections.  It  should  stand  as  a  whole, 
except  the  amendments  of  one  or  two  sections.  The  com- 
mittee have  considered  the  whole  subject  very  carefully.  It 
will  consume  a  great  deal  of  time,  and  it  would  be  much 
better  if  any  gentleman  found  fault  with  any  ot  the  sections 
to  point  out  the  defect,  and  move  for  a  special  vote  on  a 
particular  section.  Any  amendments  desired  to  be  made 
could  be  reached  in  that  way.  Here  are  twenty-three  sec- 
tions to  a  bill,  and  it  will  take  us  all  the  afternoon  and  part 
of  to-morrow  to  consider  it,  if  it  is  to  be  considered  in  the 
way  suggested  by  Judge  Slagle. 

Mr.  Simpson,  Philadelphia  :  The  members  present  may 
not  recollect,  but  the  bill  was  in  fact  gone  over  section  by 
section  with  the  judges  of  the  Supreme  and  Superior  Courts. 
Every  judge  was  present  when  the  whole  matter  was  gone 
over  in  this  form,  so  that  the  bill  as  proposed  has  reccive<l  a 
pretty  careful  consideration  in  that  way.  In  addition  to 
that,  the  Committee  on  Law  Reform  sent  copies  of  the  bill 
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to  various  Common  Pleas  judges,  and  it  has  received  their 
personal  attention  ;  and  it  has,  tlierefore,  had  a  very  care- 
ful consideration,  section  by  section. 

Judge  Sj^aole,  Allegheny:  There  is  just  one  matter 
that  attracted  my  attention  in  rending  this  Act  hastily.  I 
never  saw  this  bill  before  to-day,  and  I  presume  there  are 
other  members  of  the  Association  that  have  not  seen  it. 
There  is  one  section  that  attracted  my  attention — I  cannot 
just  turn  to  it — in  reference  to  tlie  provision  for  the  certifi- 
cation of  records  by  the  judges  of  the  courts.  I  have  always 
regarded  that  as  one  oT  the  humbugs  of  our  practice,  because 
the  records  are  kept  by  our  clerks,  and  the  courts  cannot 
know  whether  the  record  is  made  up  in  accordance  with  what 
transpired,  and  it  is  a  mere  formality.  I  think  that  ought 
to  be  done  away  with,  because  it  is  a  mere  formality  and  has 
nothing  in  it  at  all.  I  merely  call  that  to  mind  as  one  thing 
I  noticed  in  passing.  I  think,  therefore,  that  if  this  bill  is 
read  over  section  by  section  some  of  the  members  of  this 
Association  might  observe  other  things  that  they  would  want 
to  have  corrected. 

Mr.  Simpson,  Philadelphia:  If  Judge  Slagle  will  per- 
mit me — the  Act  as  originally  drafte<l  by  the  committee  had 
just  the  very  clause  in  it  that  he  suggests;  namely,  that  the 
prothonotary  or  clerk  of  the  court  below  should  certify  the 
record  ;  and  that  met  with  opposition  from  all  the  judges  of 
the  Supreme  and  Superior  Courts,  and  from  substantially 
every  Common  Pleas  judge  that  read  it.  And  it  was  the 
judges,  therefore,  that  caused  the  change  in  this  section  to 
meet  that  very  thing.  The  section  .referred  to  by  Judge 
Slagle  is  the  second  section,  the  last  sentence  in  it.  As  I  say, 
most  of  the  Common  Pleas  judges  objected  to  the  |)rothon- 
otary  certifying  the  record,  saying  that,  if  that  were  donc^ 
the  record  would  come  into  the  appellate  court  vvithout  their 
seein.i^  whether  or  not  there  was  upon  that  record  things 
which  had  been  agreeil  to  in  the  court  below,  and  which  were 
in  fact  the  foundation  of  the  action  of  the  court  below,  from 
which  the  appeal  was  taken ;  and  it  was  insisted  also  by  Judge 
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Rice,  of  tlie  Superior  Court,  that  if  you  permitted  the  clerk 
or  prothonotary  of  tlie  court  to  certify  the  record,  the  judj^e 
of  tlie  court  below  would  lose  all  responsibility  in  rc^rd 
to  the  matter.  These  were  the  reasons  why  that  sentence 
%vas  insert e«l  in  the  way  it  is. 

The  President:  The  question  before  the  house  is^ 
Avhether  or  not  the  bill  shall  be  read  section  by  section,  or 
M'hether  it  will  be  possible  to  adopt  the  suggestion  of  the 
member  from  Berks,  and  refer  to  particular  clauses  or  sec- 
tions to  which  exception  may  be  taken. 

It  would  be  quite  in  order  for  a  motion  that  the  bill 
shall  be  read  section  by  section.  Does  the  gentleman  who 
made  the  suggestion  that  the  bill  be  read  section  by  section 
intend  to  press  it  as  a  motion  ? 

Judge  Slagle,  Allegheny  :  I  do. 

The  President  :  Then  is  the  meeting  ready  for  the  vote 
upon  that  question,  namely,  whether  the  bill  shall  be  read 
section  by  section  ? 

The  question  being  upon  the  motion  as  stated  by  the 
President,  and  a  division  being  called  for,  there  were  29 
ayes  and  75  nays.  The  President  thereupon  declared  the 
amendment  lost. 

Mr.  ])iVELY,  Blair:  Mr.  President,  Section  6  reads: 
*' An  appeal  from  an  order,  judgment  or  decree,  directing  the 
payment  of  money  shall  ojKjrate  as  a  supersedeas,  if  the 
appellant  gives  bond,"  etc.  I  do  not  understand  that. 
Whether  that  bond  may  be  given  by  the  man  himself?  Do 
the  committee  mean  sureties?  If  they  do,  I  think  the  sec- 
tion should  state  that,  otherwise  a  man  may  give  his  own 
bond.  And  the  section  should  stale  whether  there  is  to  be 
one  or  more  sureties,  or  it  might  say  a  bond  approved  by  the 
court.  A  mere  direction  to  give  bond  might  raise  the 
<juestion  whether  the  man's  own  bond  could  be  given. 

Mr.  Simpson,  Philadelphia  :  If  the  gentleman  will 
read  Section  5,  he  will  find  it  provides  that  the  prothonotary 
or  clerk  shall  fix  the  amount  of 'bail  and  approve  or  reject 
the  security  offered. 
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Mr.  DiVELY,  Blair:  What  security? 

Mr.  Simpson,  Philadelphia:  The  security  on  the 
appeal,  of  course.     What  other  security  could  there  be  ? 

Mr.  Divei.y,  Blair:  Why  not  state  it?  I  wouUU 
therefore,  offer  an  amendment  by  adding  after  the  word 
*'  bond"  the  words  *'  with  sufficient  surety  or  sureties." 

The  President  :  Will  the  chairman  of  the  committee 
accept  that? 

Mr.  Simpson,  Philadelphia,  (Chairman  Committee  on 
Law  Reform) :  There  is  no  objection  to  that ;  it  would  have 
to  go  through  all  the  sections,  however. 

Mr.  Dively,  Blair :  Let  it  go  through  all  of  them. 

The  question  being  upon  the  amendment  of  Mr.  Dively^ 
to  insert  the  words  "  with  sufficient  surety  or  sureties  "  aft«r 
the  word  ''  bond,"  it  was  agreed  to. 

Mr.  Hiester,  Berks  :  I  wish  to  speak  to  the  mat- 
ter referred  to  by  Mr,  Dively,  I  do  not  agree  with  the 
chairman  of  the  committee  here  that  the  matter  has  been 
determined  by  this  Section  5.  Nor  do  I,  in  reading  this 
Act,  learn  whether  or  not,  for  the  purposes  of  an  ap})eal 
simply,  it  will  be  necessary  to  enter  bail,  or  if  bail  be  entered 
whether  it  w^ould  be  by  recognizance  or  by  bond.  If  you 
take  the  general  Sections  4  and  5,  which  treat  this  matter 
generally,  you  will  find  that  the  language  is  not  so  clear  as  to 
leave  it  without  doubt  whether  for  the  purposes  of  apjwal 
alone  bail  may  be  entered.  If  you  will  compare  Section  5 
and  Section  4,  you  will  find  that  that  may  or  might  be 
a  strained  interpretation  perhaps  making  a  requirement  that 
any  appeal  should  require  bail. 

Then  the  character  of  the  bail  entered.  Referring  to 
Section  5,  it  says  that  bail  upon  any  appeal  shall  be  entered 
in  the  court  from  which  the  appeal  is  taken,  shall  be  in  the 
name  of  the  Commonwealth  to  the  use  of  all  parties  inter- 
ested, and  shall  be  sued  upon  in  like  manner  as  official  bonds. 
That  would  seem  by  implication  to  indicate  that  the  bail 
shall  be  by  bond,  not  by  recognizance ;  but  it  does  not  say  so 
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in  terms.  Nor  does  it  state  what  shall  be  the  character  of 
the  security  given,  whether  it  be  by  one  surety  or  one  or 
more  sureties,  whether  these  sureties  shall  be  individuals  or 
whether  they  may  be  corporations,  or  whether  it  shall  be  by 
a  deposit.  There  is  nothing  to  determine  that.  Then,  again, 
if  you  go  to  Section  6,  aud  pick  out  the  language  in  Sections 
7,  8,  9,  10, 11  and  18,  you  will  find  that  all  that  is  required 
is  that  the  appellant  shall  give  bond.  There  is  no  further 
provision  made  whatsoever  for  security  or  for  sureties.  Nor 
does  it  determine  th?  character  of  the  surety,  or  whether  it 
shall  l)eone  or  more.  It  seems  to  me  that  the  Act  should 
be  revised  in  that  respect. 

Mr.  McGrir,  Allegheny  :  I  would  like  to  ask  a  ques- 
tion of  the  Chairman  of  the  Committee  on  Law  Reform. 
When  an  appeal  is  entered,  Section  2  says,  "  The  prothono- 
tary  of  the  appellate  court  shall  issue  a  writ  in  the  nature  of 
a  writ  of  ceHiorari  directed  to  the  court  from  which  the 
appeal  is  taken,  requiring  said  court  to  send  to  the  appellate 
court  for  review  the  record,  in  the  cause."  Now,  suppose  it 
be  an  appeal  on  a  distribution  by  the  Orphans'  Court,  by 
decree,  distributing  to  one  $1000,  and  to  another  $2000.  The 
distributee  who  receives  $1000  would  appeal  to  the  Superior 
Court,  and  the  distributee  who  receives  $2000  would 
appeal  to  the  Supreme  Court.  To  which  court  will  the 
record  go  ? 

Mr.  Simpson,  Philadelphia:  My  recollection  is  that 
you  will  find  in  the  current  volume  of  the  Advance  Reports 
the  settlement  of  that  vory  question  by  the  Supreme  Court, 
under  the  Superior  Court  Act ;  and  tliat  is,  that  where  the 
amount  involved  is  in  fact  sufficient  to  carrv  the  case  to  the 
Supreme  Court,  it  goes  directly  there. 

Mr.  .\IcGirr,  Allegheny  :  I  am  aware  of  that  decision. 
I  want  to  ask  whether  it  would  not  be  wMse  that  in  case 
of  aj)peal  to  both  courts  the  record  of  the  entire  case 
shall  go  to  the  Supreme  Court  ? 

Mr.  Simpson,  Philadelphia:  This  Act  is  not  intended 
to  cover  the  question  of  jurisdiction  between   the  Supreme 
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and  Superior  Courts.  If  we  undertake  that,  we  will  run 
foul  of  the  fact  that  the  Act  is  not  covered  by  the  title,  which 
could  not  be  made  to  cover  the  provisions  of  the  Act.  We 
had  better  leave  the  Superior  Court  Act  alone  now,  es|>ecially 
as  it  has  received  a  sensible  construction. 

Mr.  McGirk,  Allegheny :  What  will  your  clerk  do  in 
remitting  the  recoi'd  ? 

Mr.  Simpson,  Philadelphia:  He  will  remit  it  to  the 
court  from  which  the  ca'tiorari  came.  The  court  below  is 
bound  to  send  the  record  to  the  court  which  issues  the 
cerilorarL 

Mr.  McGirr,  Allegheny:  There  may  be  two  cer- 
Uorcfris, 

Mr.  Simpson,  Philadelphia:  He  would  have  to  be 
responsible  for  his  return;  but  there  may  be  two  to-day.  You 
cannot  put  in  any  language  to  avoid  that. 

Mr.  McGirr,  Allegheny  :  I  want  to  know  whether 
you  intend  the  Act  to  apply,  if  there  are  two  cevtiorarisf 

Mr.  Simpson,  Philadelphia:  In  point  of  fact,  if  it 
comes  down  to  that,  if  you  file  your  record  in  any  particular 
case  with  the  prothonotary  of  the  Supreme  Court,  you  have 
in  fact  filed  it  with  the  prothonotary  of  the  Superior  Court. 
It  is  lodged  with  the  same  person,  and  it  does  not  matter 
whether  it  then  goes  to  the  Superior  or  Supreme  Court. 
Therefore,  if  two  writs  should  be  sent  down,  if  that  were 
possible  through  the  mistake  of  anylx)dy — I  do  not  care 
how  it  might  be  done — and  the  record  were  sent  to  the 
hands  of  the  prothonotary  of  the  Western  District,  it  would 
be  in  the  right  man's  iiands,  whether  in  the  Supreme  or  the 
Superior  Court;  and  the  Superior  Court  Act  in  terms  pro- 
vides that  if  the  appeal  has  by  mistake  gone  out  from  the 
wrong  court,  it  shall  be  certified  under  that  Act  to  the  proper 
court. 

The  President  :  The  question  is  now  called  for,  gen- 
tlemen ;  are  you  ready  for  the  question  ? 

Mr.  McGirr,  Allei^lieny  :  What  is  the  question? 

The  President  :  The  question  is  upon  the  motion  of 
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Mr.  Ashhurst  to  accept  the  report  of  the  Committee  ou  Law 
Reform  and  adopt  their  recommendation. 

Judge  Sl  A  OLE,  Allegheny:  I  move  that  the  last  sen- 
tence of  Section  2  be  amended  by  striking  out  the  words 
"  duly  certified  by  any  judge  of  the  court  below." 

Mr.  Simpson,  Philadelphia:  If  that  amendment  is 
adopted  we  will  run  counter  to  every  judge  of  the  two  appel- 
late courts  without  any  exception. 

Mr.  Peale,  Clinton :  Referring  to  the  motion  just 
made — it  has  appeared  to  me  somewhat  in  the  same  wise  as 
suggested  by  the  mover  that  the  last  sentence  should  be 
amended  so  as  to  read  *'  The  prothonotary  shall  prepare,  duly 
certify  and  forward  the  record  to  the  appellate  court  on  or 
before  the  date  mentioned  in  said  writ  or  in  such  rule  or 
special  order."  Then  there  would  be  a  provision  for  certi- 
fying the  record.  But,  if  you  strike  out  the  words  **duly 
certified  by  any  judge  of  the  court  below,"  and  do  not  insert 
what  I  have  suggested,  then  there  is  no  provision  in  this 
bill  for  certifying  the  record  at  all. 

Judge  Slaglk,  Allegheny :  I  will  accept  the  amend- 
ment. 

Mr.  Peai.e,  Clinton  :  Then  the  amendment  is  to  addr 
after  the  word  ''prepare,"  the  words  **dulv  certify,"  and  to 
strike  out,  after  the  word  "court,"  "duly  certified  by  any 
judge  of  the  couit  below ;"  so  that  the  sentence  will  read, 
**  The  prothonotary  shall  prepare,  certify  and  forward  the 
record  to  the  appellate  court,  on  or  before  the  date  mentioned 
in  said  writ  or  in  such  rule  or  special  order." 

The  President  :  The  question  before  the  Associatioi> 
is  the  amendment  just  suggested  by  Mr,  Peale. 

Mr.  Laird,  Beaver  :  It  seems  to  me  that  the  prothono- 
tary has  no  power  to  certify  a  record.  The  prothonotary  is 
merely  a  clerk.  He  takes  the  record  as  he  finds  it.  The 
judge,  the  pei'son  who  controls  the  record,  is  the  only  man 
who  can  certify  it.  Now,  as  I  understand  it,  this  is  merely 
a  suggestion  to  the  Legislature,  as  the  sense  of  the  members 
of  the  profession    througnout  the  State  of   Pennsylvania* 
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Therefore,  I  think  that  all  of  these  discussions  will  amount 
to  nothing.  This  Act  has  been  carefnlly  digested  by  the 
Committee  on  Law  Reform,  and,  to  my  mind,  should  be 
adopted.  My  view  is  that  in  this  pai'ticular  case  the  judge 
is  the  only  man  who  can  certify  the  record.  The  prothono- 
tary  declares  that  it  is  a  true  copy  of  the  record,  and  the 
judge  certifies  it,  and,  therefoi'e,  I  tliink  the  amendment 
ought  to  be  voted  down. 

Judge  Slagle,  Allegheny  rl  merely  want  to  say  one 
word  as  the  reason  for  making  this  motion,  and  that  is  that 
this  certification  of  records  by  the  judges  of  the  courts,  as  is 
known  by  every  member  of  the  Bar  and  by  every  judge  of  the 
courts  of  Pennsylvania,  is  merely  perfunctory. 

Mr.  Simpson,  Philadelphia:  Every  judge  of  the  Supe- 
rior Court  denied  that,  except  as  to  the  Philadelphia  and 
Pittsburgh  courts. 

Judge  Slagle,  Allegheny  :  I  venture  to  say  that  there 
is  no  judge  in  the  State  of  Pennsylvania  now  that  reads  the 
record  to  see  whether  it  is  correct  or  not.  He  knows 
nothing  about  it.  He  relies  upon  the  clerk  of  the  court  who 
makes  up  the  record,  and  who  is  responsible  for  its  correct- 
ness. Furthermore,  in  a  county  such  as  Allegheny,  and  in 
a  county  such  as  Philadelphia,  and  I  presume  in  many  other 
counties  in  this  State,  it  would  be  simply  a  physical  impos- 
sibility for  a  judge  of  the  court  to  certify  to  the  correctness 
of  the  record,  knowing  that  his  certification  is  correct.  And, 
therefore,  I,  as  one  of  the  judges  of  these  courts,  ask  to  be 
relieved  from  certifying  to  things  I  know  nothing  about. 

Mr.  Wilson,  Clearfield  :  I  would  like  to  ask  how  it  is 
possible  for  the  clerk  of  the  court  to  certify  as  to  the  assign- 
ments of  error,  which  assignments  of  error  are  sustained, 
and  as  to  the  admission  of  evidence,  which  is  passed  upon 
by  the  judge  and  a  bill  sealed,  and  which  becomes  part  of  that 
record  ?  How  can  the  clerk  of  the  court  certify  to  that  under 
any  circumstances  ? 

Judge  McClure,  Union  :  It  ap()ears  to  me  that  the 
amendment   should  not   be  passed.     My  reason   is  that  if 
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there  is  any  dispute  among  counsel  as  to  what  shall  go  into 
the  record,  the  judge  can  certify  it.  At  present  in  ninety- 
nine  cases  out  one  hundred  it  is  a  mere  matter  of  form.  The 
judges  know  nothing  about  it,  and  they  take  the  certificate  of 
the  clerk  as  true.  But  it  has  happened  that  disputes  have 
arisen,  and  it  has  become  necessary  for  the  juds^e  to  settle  them. 

Mr.  Simfsox,  Philadelphia:  There  is  one  other tln'ng  I 
should  refer  to.  \Yhich  was  dwelt  upon  with  a  good  deal  of 
force  by  Judge  Rice.  He  said  :  **  Suppose  counsel  comes 
into  our  court  and  says,  'the  record  is  imperfect;'  is  the 
Superior  Court  to  send  a  cei'tiorari  sur  diminution  of  record 
to  a  mere  clerk  and  to  trentwith  the  clerk  as  if  he  were  the 
one  whose  judgment  and  action  is  to  be  reviewed  by  our 
court  ?  " 

The  question  being  called  for,  and  being  on  the  amend- 
ment moved  by  Judge  Slagle,  namel}*,  that  the  last  sentence 
of  Section  2,  being  amended  so  as  to  read,  "The  prothon- 
otary  shall  prepare,  certify  and  forward  the  record  to  the 
appellate  court  on  or  before  the  date  mentioned  in  the  writ 
or  in  such  rule  or  special  order/'  it  was  not  agreed  to. 

Mr.  Munson,  Lycoming  :  In  Section  5  of  the  Act,  it 
provides  that  the  court  may  revise  an  approval  of  bail  b\' 
tlie  prothonotary  or  clerk.  I  move  to  amend  by  striking 
(mt  so  much  of  the  second  part  of  the  section  that  it  will 
read  as  follows  :  "  The  court  from  which  the  appeal  is  taken, 
or  a  judge  thereof,  shall  fix  the  amount  of  bail  and  approve 
or  reject  the  security  offered."  I  make  this  amendment  for 
the  reason  that  if  the  court  must  pass  upon  the  approval  or 
rejection  of  the  bail  by  the  clerk  or  prothonotary,  it  simply 
becomes  double  work  ;  and  why  not  have  the  court  once  and 
for  all  fix  and  approve  or  reject  the  security  offered  ? 

Mr.  Laird,  Beaver:  As  I  understand  it,  in  ninety-nine 
cases  out  of  a  hundred,  there  is  no  question  about  the  bail  or 
the  amount  of  bail  or  anything  of  that  kind,  and  the  amend- 
ment which  the  gentleman  offei's  would  make  it  the  duty  of 
the  court  in  every  case  to  certify  the  bail.  Now,  that  seems 
to  be  unnecessar}% 
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Mr.  Munson,  Lycoming:  The  gentleman  does  not 
understand  my  amendment.  My  idea  was  to  strike  out  all 
authority  to  the  clerk  to  fix  the  amount  and  approve  or  reject 
the  security  oflfered. 

Mr.  Simpson,  Philadelphia :  The  clerk  of  the  court  does 
it  to-dav  in  ninetv-nine  cases  out  of  one  hundred. 

m 

Mr.  Snodgrass,  Dauphin :  He  does  it  universally 
except  when  exception  is  taken. 

The  question  being  upon  the  amendment  by  Mr.  Mun- 
son, it  was  not  agreed  to. 

Mr.  O'Connor,  Cambria:  I  move  the  adoption  of  the 
bill  as  amended. 

This  motion  was  seconded  by  Mr.  Laird. 

» 

Mr.  Little,  Cambria:  Our  county  differs  from  some 
counties  in  Pennsylvania  in  this  respect — our  prothonotary 
is  not  clerk  of  the  Orphans'  Court.  I  notice  in  many  instances 
in  this  bill  the  word  "prothonotary"  is  used,  whereas  we 
liave  clerks  in  some  of  our  courts. 

Mr.  Simpson,  Philadelphia:  It  is  only  in  one  case,  and 
it  has  been  substituted  in  the  amended  bill.  That  was  in 
Section  2,  and  was  a  printer's  overeight. 

Mr.  M(XjriRR,  Allegheny  :  I  want  to  call  the  attention 
of  members  lo  Section  21,  with  reference  to  Supreme  Court 
costs,  in  which  it  is  provided  that  the  expense  of  printing 
paper  books,  not  exceeding  75  cents  per  page,  sliall  be  added, 
I  move  to  strike  that  out,  simply  for  the  purpose  of  bring- 
ing the  matter  to  the  attention  of  the  meeting.  It  seems  to 
me  lo  be  a  sJep  in  the  wrong  direction  to  increa.se  the  amount 
of  costs.  The  costs  are  too  heavy  now  ;  and  when  an  appeal 
is  taken  by  any  person  he  can  well  afford  to  stand  the 
€X|)ense  of  printing  the  record  if  he  gets  a  decision  in  his 
favor,  and  it  is  unjust,  especially  in  small  cases,  to  put 
the  expense  upon  the  other  party,  which  may  be  of  very 
indefinite  amount. 

This  amendment  was  duly  seconded,  and  the  question 
being  on  the  amendment,  and  a  division  being  called,  the 
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ayes  were  38  and  the  uoes  61,  whereupon  the  Chair  decided 
the  amendment  not  agreed  to. 

Mr.  Olmsted,  Dauphin  :  I  move  to  amend  Section  15 
by  adding  at  the  end  thereof  the  following  :  *'  Provided,  tliat 
no  bail  shall  be  required  uj)on  appeal  upon  a  judgment 
entered  in  favor  of  the  Commonwealth  in  any  cause  arising 
from  an  appeal  on  account  settled  by  the  Auditor-General 
and  State  Treasurer,  where  a  bond  with  approved  security  has 
already  been  given  as  required  by  law.'' 

Upon  an  appeal  the  apj>ellant  is  required,  on  taking  it, 
to  give  bond,  with  two  sureties,  to  be  approved  by  the  court, 
for  the  payment  of  whatever  amount  may  be  found  due  the 
Commonwealth,  with  costs,  and  there  would  seem  to  be  no 
necessity  for  any  additional  bond. 

Mk.  Simpson,  Philadelphia:  That  amendment  is- 
accepted  by  the  committee. 

Mr.  Archer,  Philadelphia  :  Does  this  act  require  execu- 
tors and  other  trustees  to  give  bail? 

Mn.  Simpson,  Philadelphia:  No;  you  will  find  a  sec- 
tion covering  that.  In  Section  15  you  will  find  that  it  does 
not  require  bail  in  cases  where  a  county,  township  or  muni- 
cipal corporation,  or  any  one  suing  or  defending  in  a  repre- 
sentative capacity  is  the  appellant. 

The  question  being  upon  the  recommendation  of  the  bill 
as  a  whole  with  the  amendments  accepted  and  adopted,  it 
was  agreed  to. 

The  President  :  We  now  pass  to  the  consideration  of 
the  second  bill  providing  for  the  appointment  and  payment 
of  Legislative  Commissioners,  prescribing  their  duties  and 
the  duties  of  the  Legislature  in  reference  to  proposed 
legislation.     (For  text  of  this  bill,  see  page  73.) 

Mr.  Bedford,  Luzerne  :  I  move  that  the  re}X)rt  of 
committee  on  this  bill  be  adopted  and  the  bill  recommended. 

Duly  seconded, 

Mr.  O'Connor,  Cambria :  I  move  to  amend  Section  1 
by  striking  out  the  first  sentence  and  inserting  the  following  : 
**  The  Chief  Justice  of  the  Supreme  Court,  by  and  with  the 
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advice  and  consent  of  his  associates,  shall  appoint  as  Legis- 
lative Cononiissioners  three  pers<»ns  who  shall  possess  all  the 
<]ual ideations  necessary  for  judges  of  the  Supreme  Court.'' 
My  object  in  adding  this  is  that  I  should  regard  the  chief 
-executive  of  the  State  as  one  branch  of  the  law-making 
power,  and  it  seems  to  nie  that  instead  of  removing  the 
temptation,  it  is,  like  the  gentleman's  prayer,  but  praying  for 
more.  If  the  executive  should  have  the  power  of  naming 
these  parties,  J  do  not  see  why  he  should  not  name  just  such 
persons  as  would  do  his  bidding,  and  the  very  object  of  this 
Act  would  be  defeated. 

Now,  I  do  not  know  that  the  Supreme  Court  is  the  best 
authority  in  which  to  lodge  this  power;  but  it  would  seem  to 
nie  that,  being  the  highcrtt  judicial  authority  in  the  State,  they 
would  lie  the  parties  most  interested  in  doing  away  with  such 
legislation  as  they  must  pass  u[)OU  year  after  year,  and  declare 
unconstitutional,  or  so  ambiguous  as  to  give  them  a  great 
<leal  of  trouble.  That  is  why  I  conceived  the  idea  that  the 
Chief  Justice  of  the  Supreme  Court  should  have  the  appoint- 
ing power  with  the  advice  and  consent  of  his  associates.  I 
think  they  would  be  the  most  competent  parties,  and  I  think 
they  would  be  interested  in  such  a  degree  as  to  remove  doubt 
as  to  their  motives  in  making  the  appointments. 

Mr.  Budd,  Philadelphia :  I  hope  that  this  amendment 
will  not  prevail.  The  very  reason  why  the  power  of  such 
appointment  should  be  vested  in  the  Governor  is  because  he  is 
part  of  the  legislative  machinery.  This  body  is  to  be  a  very 
important  body  in  the  legislative  machinery  ;  and,  therefore, 
we  should  avoid,  if  possible,  confusing  the  bounds  of  the 
Legislative,  Judicial  and  Executive  authority,  established  as 
one  of  the  fundamental  ideas  of  American  Government. 

But  there  is  an  especial  reason,  if  the  Governor  should 
not  appoint — and  if  he  does  not  I  do  not  know  who  is  to 
appoint — there  is  an  especial  reason  why  the  Supreme  Court 
should  not  appoint.  As  has  been  well  said  by  the  gentleman 
who  has  just  taken  his  seat,  these  Acts  come  before  the 
Supreme  Court  for  their  judgment  as  tcJ  their  constitution- 
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ality  or  unconstitutionality  ;  that  is  one  of  the  questions  that 
would  have  to  be  passed  upon  by  this  Commission,  in  an 
advisory  way,  for  the  benefit  of  the  Lej2:islature;  because,  of 
course,  if  they  recite  the  conflict  of  a  proposed  Act  with  the 
law  as  it  exists,  they  have  to  recite  its  conflict,  if  such  conflict 
exists,  with  the  highest  of  all  law,  the  Constitution  ;  there 
fore,  they  pass  in  advance,  or  give  their  opinion  in  advance 
to  the  Legislature,  as  to  the  constitutionality  of  the  Act 
proposed.  Now,  if  this  body  is  to  be  appointed  by  the 
Supreme  Court,  do  we  not  put  the  Supreme  Court  just  in  the 
position  of  having  to  overrule  its  own  men,  with  the  natural 
tendency  to  support  its  own  off'spring,  according  as  they 
affirm  or  disaffirm  their  opinion  as  to  the  constitutionality  of 
the  Act?  Therefore,  I  think  on  l>oth  points,  on  the  ordinary 
rule  of  symmetry,  and  from  the  point  of  view  of  the  uncom- 
fortable position  in  which  we  shall  put  the  Supreme  Court  by 
forcing  it  simply  to  overrule  its  own  offioere,  or  pass  on  its  own 
officere  the  amendment  ought  not  to  be  adopted. 

Judge  Olmsted,  Potter :  I  desire  to  make  a  single  sug- 
gestion, at  the  risk  of  being  thought  troublesome.  It  is 
important  that  these  commissioners  should  be  lawyers. 
They  are  to  have  the  same  qualifications  necessary  forjudges 
of  the  Supreme  Court,  (Laughter.)  Now,  we  all  remember 
the  Constitution  of  1874,  about  which  we  have  heard  so 
much  to-day,  not  requiring  judges  of  the  Supreme  Court  to 
be  learned  in  the  law  at  all.  Here  is  certainly  an  omission. 
These  men  should  be  lawyers;  and  the  Governor  may  appoint 
laymen. 

Judge  White,  Indiana:  Mr.  President,  if  my  friend 
Mr.  O'Connor  will  press  this  amendment,  as  an  humble 
member  of  this  body  I  should  certainly  support  it. 

Mr.  President,  it  is  with  trepidation  and  hesitation  that 
I  attempt  to  say  a  word  in  opposition  to  the  crystallized 
thought  of  the  committee  that  has  prepared  this  bill.  I  say 
this  with  all  sincerity. 

The  President:  I  beg  your  pardon.  Judge  White; 
but  I  think  you  are  speaking  to  the  general  question.    There 
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is  an  ameDdment  before  the  Association,  substituting  the  Chief 
Justice  and  his  Associales  for  the  Governor  and  the  Senate. 

Judge  White,  Indiana :  If  I  would  be  allowed,  may  I 
test  the  sense  of  this  body  before  we  spend  time  in  detail,  and 
submit  an  amendment  reaching  the  merits  of  this  bill,  by 
moving  to  amend  the  bill — and  I  think  I  can  do  it  in  this 
informal  way — by  striking  out  the  enacting  clause.  (Laughter.) 

The  President  :  There  is  an  amendment  before  the 
house. 

Judge  White,  Indiana :  Do  you  entertain  my  amend- 
ment ? 

The  President  :  I  think  it  is  out  of  order. 

Judge  White,  Indiana :  It  is  an  amendment  to  an 
amendment. 

The  President:  Exactly. 

Judge  White,  Indiana  :  We  have  Section  1  before  us, 
and  this  will  reach  the  merits  of  the  whole  bill. 

The  President  :  If  Mr.  O'Connor  will  withdraw  his 
amendment  for  the  moment,  and  allow  the  question  to  be  taken 
upon  your  motion,  that,  of  course,  will  raise  the  merits  of 
the  entire  question. 

Judge  White,  Indiana :  I  then  withdraw  my  amend- 
ment, and  move  to  indefinitely  postpone  the  consideration  of 
the  pending  bill. 

Mr.  Wetzel,  Cumberland  :  There  has  been  no  motion 
made  at  all  to  adopt  the  suggestions  of  the  committee  and 
recommend  the  bill. 

The  President  :  There  was  a  motion  made  by  the 
gentleman  from  Luzerne  to  adopt  the  recommendation  of  the 
committee,  and  then  an  amendment  by  the  gentleman  from 
Cambria  to  substitute  the  Chief  Justice  and  his  Associates 
for  the  Governor  and  the  Senate.  If  the  member  from 
Cambria  will  withdraw  his  motion  to  amend,  then  we  can 
have  the  question  raised. 

Mr.  O'Connor,  Cambria :  I  will  w^ithdraw  my  motion 
to  amend  for  the  present,  with  the  understanding  that  I  may 
renew  it  hereafter. 
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Judge  White,  Indiana:  Then  I  move  to  postpone 
indefinitely  the  further  consideration  of  the  proposed  bill. 

Mr.  Laird,  Beaver  :  I  second  that  motion. 

Judge. White,  Indiana:  The  motion  is  seconded  to 
indefinitely  postpone  the  consideration  of  the  proposed  bill. 
TJjat  brings  up  the  merits  of  the  whole  question.  And  on 
tiiat  motion  I  wish  to  say  just  a  few  words. 

This  is  a  practical  body,  as  every  assemblage  of  lawyers 
in   Pennsylvania  or  elsewhere  is  or  should  be.     I  fancy  an 
association  with  the  aroma  about  it  that  this  one  has — I  merely 
referred  to  the  locality  in  which  I  am,  but  I  will  extend  it  if 
you  desire — in  a  word,  I  am  opposed  to  the  adoption  of  this 
measure,  because  I  think  it  is   impracticable.     I  think   it 
never  will  be  enacted  by  the  Legislature.     It  involves  the 
thougiit  of  what  ?     It  involves  the  thought  that  the  Legisla- 
ture,   the   representatives   of    the   people,  a    constitutional 
department  of  the  government,  is  unable  to  meet  the  require- 
ments of  all  the  duties  of  legislation.     That  is  the  funda- 
mental feature  of  this  bill.     As  such  a  pro|)Osition,  I  do  not 
think  it  will  be  acceptable  to  the  intelligence  of  the  Legisla- 
ture.    If  it  is  enacted,  it  would  build   up   a    tribunal   or 
organization,  wiiich  will  always  excite  prejudice  in  the  mind 
of  practical  legislators;  and  the  suggestions  or  report  of  such 
a  commission,  if  disregarded  by  the  representatives  in  the 
Legislature  in  the  passage  of  a  bill  against  the  rt»port  of  such 
a  commission,  will  bo  a  repeal  of  the  suggestions  or  provis- 
ions of  this  enactment,  jpro  ianto.     And  so  with  the  enact- 
ment of  every  bill.     Every  practical  legislator,  and  there  are 
many  within  sound  of  my  voice,  realizes  how  sensitive  the 
man  is  who  comes  to  the  Legislature  clothed  with  the  author- 
ity of  the  voice  of  the  people  as  their  representative,  and  who 
is  presumed  to  have  had  his  intelligence  and  capacity  passed 
upon,  every  one  knows  how  sensitive  every  man  is  to  super- 
vision by  a  tribunal  that  comes  not  directly  from  the  people, 
but  is  the  creation  of  one  department  of  the  Government. 

I  think  then,  Mr.  President,  this  bill  will  never,  in  the 
first  instance,  be  enacted  into  a  law;  and,  if  it  is  enacted 
into  a  law,  its  suggestions  will  not  be  j)racticable. 
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Then,  again,  I  think  it  is  calculated  to  attenuate  the 
Legislature.  I  listened  with  patience  and  with  pleasure  to 
many  of  the  ulteranees  of  the  President  of  tliis  Association 
to-day,  laudatory  of  our  Constitution,  and  reflecting  in  some 
respects  upon  the  character  of  our  Legislature.  While  I  sym- 
pathize entirely  with  him  about  the  character  of  our  Consti- 
tution, which  I  think  is,  par  excellence,  the  best  constitution 
of  any  of  the  States  of  the  United  States,  I  do  not  sympa- 
thize with  the  general  criticism  that  has  been  made  and 
indulged  in,  from  time  to  time,  of  the  Legislature  of  Pennsyl- 
vania, and  its  legislation,  in  the  main,  will  compare  well  with 
that  of  any  of  the  sisterhood  of  States. 

Taking  the  history  of  our  legislation,  the  personnel  of 
the  Legislature,  who  composed  them  in  the  earlier  stages?  I 
recall  the  names  of  Horace  Binney,  John  Sargeant,  Charles 
Chauncey,  and  later,  George  Sharswood,  and  other  names  I 
cannot  now  recall,  and  I  heard  j)ass  from  your  lips  to-day, 
Mr.  President,  the  respected  name  of  Charles  R.  Buckalew. 
He  was  quoted  as  making  utterances  in  the  Constitutional 
Convention  reflecting  upon  the  Legislature.  That  may  be  so 
in  particular  instances.  I  know  he  was  a  man  as  pure  as  the 
waters  that  flow  in  the  streams  of  hif»  native  county ;  but 
there  are  some  of  us  who  served  with  him  there  in  the  Legis- 
lature, at  the  same  time.  I  can  point  to  the  representatives 
from  your  own  city  from  time  to  time;  I  can  point  to  the 
representatives  from  Allegheny  from  time  to  time.  I  can 
point  to  the  representatives  from  the  counties  from  different 
parts  of  the  State.  And  I  fancy  that  that  personnel  will 
compare  with  the  representatives  of  any  other  legislative 
body.  And,  not  to  enlarge  upon  this,  Mr.  Chairman,  I  think 
it  would  be  wise  to  trust  the  i)eople,  trust  the  representatives 
of  the  people;  and  while  diflSculties  have  resulted,  while 
inaccuracies  in  grammar,  in  rhetoric  and  otherwise,  have 
crept  into  our  legislation,  yet  we  have  tribunals  that  are 
amply  able  to  correct  them. 

The  Commonwealth  has  grown  under  the  legislation  that 
we  have  had  from  time  to  time,  from  a  little  Commonwealth 
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of  a  few  hundred  thousand  people  on  to  a  Commonwealth  of 
six  millions  of  people  to-day.  Our  industries  have  grown  with 
them.  We  have  general  legislation  under  which  our  corpo- 
rations are  organized,  the  business  of  our  courts  conducted, 
and,  I  think,  we  can  fairly  trust  them. 

Then,  aa^ain,  our  Constitution  was  passed.  I  admit 
there  have  been  some  irregularities  in  former  Legislatures,  but 
let  us  trust  to  the  safeguards  of  the  Constitution  ;  let  us  trust 
to  the  suggestions  that  may  come  from  the  Attorney-General, 
from  the  Secretary  of  the  Commonwealth,  from  the  constitu- 
tional  officers  that  exist  to-day,  as  the  constitutional  advisors 
of  the  Legislature.  I  ho})e,  Mr.  President,  we  will  not  be 
carried  away  by  general  reflections  against  the  character  of 
the  Legislature  of  Pennsylvania,  into  establishing  a  tribunal 
which  will  only  excite  the  prejudice  of  the  people,  and  prob- 
ably the  sneers  of  the  Legislature. 

Mr.  Simpson,  Philadelphia :  It  strikes  me  that  the  man 
who  suggests  that  a  Sharswood,  or  a  Sargeant,  or  a  Buckalew, 
or  a  Binney,  or  any  man  of  that  ilk,  would  have  resented 
getting  information  to  enable  him  to  perform  his  duty  prop- 
erly, very  illy  understands  the  character  of  those  men.  It 
seems  to  me  more  than  that — that  the  question  which  this 
Association  is  called  upon  to  meet  in  the  present  motion 
depends,  not  upon  what  this  member  of  the  Legislature  may 
think,  or  this  set  or  class  of  people  may  think,  upon  anything 
j^rtaining  to  the  general  honesty,  the  general  integrity,  or  the 
general  dishonesty  or  general  lack  of  integrity  of  the  legis- 
lators, individually  or  as  a  body.  The  question  which  we  are 
called  upon  to  meet  by  this  bill  is  a  plain  and  simple  one, 
as  to  which  the  way-faring  man,  though  a  fool,  need  not  err. 
If  we  face  the  proposition  fairly,  it  is  this :  Given  the  charac- 
ter of  legislation  which  we  have  had  in  recent  years,  assuming 
that  it  is  entirely  honest,  assuming  that  there  has  been  a 
total  absence  of  corruption  in  the  Legislature,  would  such  a 
bill  as  this  enable  us  to  get  legislation  which  would  be  more 
satisfactory  to  the  people  ? 

It  is  all  nice  enough,  you  know,  to  say  that  the  people 
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resent  this  thing.  If  there  is  anything  that  is  absolutely 
certain,  it  is  that  in  the  atloption  of  the  Constitution  of  1874, 
the  people  did  not  resent  an  attempt  to  curb  the  Legislature, 
but  they  established  the  fact  that  they  intended  to  keep  it 
as  far  as  possible  within  bounds.  It  is  not  the  people,  there- 
fore, that  Judge  White  refers  to  as  a  body  of  men — t  mean 
the  six  millions  of  people — it  is  the  two  hundred  and  fifty 
people  that  sit  in  the  halls  at  Harrisburg.  But  what  have 
we  to  do  with  that?  Is  it  right  for  us,  for  the  benefit  of  the 
people  of  this  State,  to  ask  the  Legislature  and  the  Gov- 
ernor to  give  us  such  assistance  that  we  will  avoid  the  diffi- 
culties under  which  we  have  been  laboring?  If  it  is  right 
for  us  to  ask  that,  if  it  is  a  question  of  right  that  we  should 
ask  it,  why  need  we  take  one  other  step  forward  or  back- 
ward, or  sideways;  why  need  we  indulge  in  any  rhetoric  or 
any  retrospection  whatsoever  ?  Meet  it,  then,  as  a  question  of 
right.  Would  not  the  people  be  benefited  by  this  thing? 
If  they  would,  vote  down  this  resolution  ;  if  they  would  not, 
then  sustain  it  and  indefinitely  postpone  the  consideration  of 
this  bill. 

Mk.  Patterson,  Allegheny :  Just  one  word  in  reply 
to  the  forcible  remarks  of  the  last  speaker.  It  does  seem  to 
me  that  the  express  point  raised  by  Judge  White — and  that 
18,  that  the  question  is  not  altogether  a  question  of  efficiency 
of  the  Ijegislature,  nor  a  question  of  their  honesty  or 
integrity — has  not  been  covered.  This  is  the  point,  that  by 
appointing  this  commission  you  are  seeking  to  do,  by 
another  party,  work  which  is  really  and  practically  the 
Legislature's  work.  The  functions  to  be  performed  by  this 
special  Commission  are  functions  which  proi}erly  should  be 
discharged  by  the  Legislature  itself.  It  is  their  business  to 
know  the  existing  state  of  the  law.  It  is  their  business  to 
suggest  amendments.  It  is  their  business,  if  wisely  and 
prudently  elected,  to  know  whether  proposed  legislation  is 
in  proper  form  and  suitable  or  not. 

Now,  just  in  so  far  as  you  seek  to  supplement  a  body  of 
this  importance  by  putting  another  body  to  do  tlieir  work, 
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you  take  from  tlicni  every  responsibility  which  should  rest 
upon  them  and  them  alone.  It  is  not  by  any  such  makeshifts,  it 
is  not  l)y  any  such  tem{)orary  expedients  to  get  by  an  evil 
time,  that  you  can  secure  a  permanent  change,  but  only  by 
realizing  the  fact  that  the  position  of  making  law  is  an 
important  one,  the  most  important  next  to  the  judicial  posi- 
tion in  the  gift  of  the  Commonwealth,  and  which  can  only 
be  filled  by  gentlemen  who  are  equipped  sufficiently  to  deter- 
mine what  is  the  existing  need  of  reform,  and  how  to  carry 
it  into  effect.  If  you  place  men  in  the  legislature,  you  must 
confide  this  work  to  them  ;  and  by  attempting,  by  any  sort  of 
makeshift,  to  get  past  this  would  increase  instead  of  relieve 
the  evil. 

Mr.  Rhoads,  Philadelphia :  I  desire  to  say  just  one 
word  in  reference  to  what  has  been  said  by  the  last  speaker. 
It  seemed  to  me  from  those  remarks  that  he  and  Judge  White 
lost  sight  of  tlie  fact  that  it  is  not  the  Bar  Association  of  the 
State  of  Pennsylvania  who  are  doing  this.  If  it  is  done,  it 
is  the  Legislature  itself  passing  an  Act  to  assist  itself  in 
framing  proper  laws.  If  this  bill  is  passed,  it  is  part  of  the 
machinery  of  the  Legislature.  The  Ijegislature  passes  this 
bill  and  then  it  takes  to  itself  the  assistance  of  able  men,  men 
who  are  able  to  give  it  assistance. 

Mh.  Peale,  Clinton  :  I  may  be  allowed  to  remark  with 
reference  to  this  bill,  it  seems  to  me  to  be  a  bill  to  appoint  a 
Commission  to  O.  K.  the  legislation  of  the  Senate  and 
House. 

(A  Voice  :  That  is  right.) 

And  it  is  to  me  a  practical  attempt  to  curb  the  Legis- 
lature and  to  ask  the  Legislature  to  put  the  curb  upon 
themselves. 

Mr.  SIxMPSON,  Philadelphia  :  Does  the  gentleman  know 
that  this  suggestion  came  from  the  Legislature,  and  pri- 
marily from  tlie  Speaker  of  the  House? 

Mr.  Peale,  Clinton  :  I  care  not  where  it  came  from ;  it 
strikes  me  as  being  largely  absurd.  Having  had  a  little 
legislative  experience,  I  know  full  well  how  a  proposition  of 
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this  kind  will  strike  the  Legislature  of  Pennsylvania.  It  is 
ill  fact — though  I  do  not  desire  to  use  any  improper  lan- 
guage— it  is  an  imj)ertinence  from  the  Bar  Association  to 
the  Legislature  of  Pennsylvania.  I  repeat  the  remark — it  is 
im|)ertinenee  which  presumes  bad  faith  and  ignorance  on 
behalf  of  the  members  of  the  Legislature. 

It  first  starts  out  with  presuming  that  there  is  ignorance 
and  incomj^tency.  It  next  assumes  that  there  may  be  a  lack 
of  integrity.  Now,  notwithstanding  all  that  has  been  said 
to-day  in  reference  to  the  Legislature  of  Pennsylvania,  there 
are  isolated  and  marked  cases  of  bad  faith  ;  but  the  Legislature 
of  Pennsylvania  as  a  law-making  body  is  a- respectable  body 
in  comparison  with  any  other  legislative  body  in  the  land. 
And  to  say  to  a  body  of  Senators  and  Members  of  Assembly 
that  have  been  elected  by  the  people  to  discharge  certain  con- 
stitutional duties,  that  a  committee  shall  be  by  themselves 
appointed  to  supervise  and  O.  K.  their  work,  is  simply  an 
offense.  And  for  my  part,  I  think  this  bill  has  not  a  single 
thing  from  beginning  to  end  to  recommend  it  to  the  Legis- 
lature for  adoption  in  the  form  of  a  law. 

Mr.  Laird,  Beaver :  I  do  not  wish  to  appear  before 
this  body  as  discussing  questions — I  am  one  of  the  younger 
members — but  I  think  the  first  paragraph  under  Section  5 
would  be  sufficient  for  this  body  to  recommend  this  bill  to  the 
Legislature,  and  that  is,  requiring  the  commissioners  to  report 
a  concise  statement  of  the  existing  law,  if  any,  and  the  change 
proposed  by  the  new  bill. 

In  1893,  two  Acts  were  passed  in  relation  to  the  office  of 
commissioner.  Those  two  Acts  seemed  to  be  inconsistent, 
seemed  to  be  diametrically  opposed,  and  in  the  Advance 
Reports,  I  think  in  175  or  1 74  Pa.  St.,  there  are  two  cases  that 
cost  a  certain  county  in  this  State  probably  §3000  or  $4000. 
Now,  it  is  not  a  question  of  good  faith  ;  it  is  not  a  question  of 
corruption  ;  it  is  a  question  of  opportunity  to  ascertain  pre- 
cisely existing  conditions. 

There  is  nothing  more  certain  than  that  the  members  of 
the  Legislature  do  not  always  know  the  law  of  the  State  as  it 


102  DISCUSSION   OF   PROPOSED   ACT 

has  been  passed,  and  as  it  has  been  approved  by  the  Supreme 
Court  of  this  State.  There  is  no  better  evidence  of  that 
than  the  Act  in  regard  to  cities  of  the  third  class,  approved  on 
the  23d  of  May,  1887,  an  Act  which  filled  over  one  hundred 
pages  of  our  statute  books,  and  which,  as  a  law,  was  declared 
unconstitutional. 

As  a  part  of  my  remarks,  gentlemen,  I  wish  to  read 
here  something  of  the  last  Report  of  the  Pennsylvania  Bar 
Association,  held  at  this  place  one  year  ago,  some  remarks 
made  by  Mr.  AUinson,  of  Philadelphia.  He  says  :  "  I  sup- 
pose it  would  be  in  order  at  this  time  to  bring  before  the 
Association,  for  its  consideration  and  reference  to  the  proper 
committee,  a  matter  concerning  which  the  Speaker  of  the 
House  spoke  to  me  some  time  ago.  Unfortunately,  he  is 
not  able  to  be  present.  He  su«:gested  that  this  Association 
refer  to  the  proper  committee,  so  that  there  might  be  a  report 
to  this  body  by  the  next  annual  meeting,  the  consideration  of 
some  measure  looking  toward  the  technical  revision  of  bills 
before  the  Legislature."  Mr.  Allinson  said  further,  referring 
to  the  Speaker  of  the  House,  "that  the  ex|)erience  of 
the  last  session  was  that  about  one-half  of  the  time  of  the 
Legislature  was  consumed  in  the  consideration  of  bills  that 
were  utterly  unconstitutional  or  utterly  futile  in  performing 
what  they  were  intended  to  do  ;  and  he  thought  the  time 
was  ripe  for  some  measure  of  that  kind,  and  that  it  would 
befiivorably  received  by  the  Legislature."  Mr.  Allinson  then 
moved  that  the  consideration  of  the  question  of  technical 
revision  of  bills  before  the  Legislature  be  referred  to  the 
Standing  Committee  on  Law  Reform. 

Now,  as  the  chairman  of  the  Committee  on  Law  Reform 
has  said,  this  proposed  measure  comes  from  the  Legislature 
itself,  not  from  you  and  me  as  members  of  the  Bar,  but  from 
the  Legislature  itself.  And  I  take  it  that  no  difference  what 
the  action  of  this  body  may  be,  it  will  be  merely  by  way  of 
suggestion.  If  the  Legislature  in  its  wisdom  should  pass 
this  bill,  then  it  becomes  a  part  of  the  law  of  the  land. 

I  seconded  the  motion  made  by  Judge  White  to  indefi- 
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Ditely  postpone  the  consideration  of  this  bill,  but  I  merely 
did  so  for  the  purpose  of  bringing  it  before  this  Convention  ; 
I  did  not  do  it  for  the  purpose  of  making  a  speed i.  I  did 
not  intend  to  say  anything,  had  it  not  been  that  I  wished  to 
call  the  attention  of  the  Association  to  the  remarks  miido  by 
Mr.  Allinson,  which  I  have  quoted. 

Mr.  Kauffman,  Lancaster  :  I  think  that  the  title  of 
this  Act  ought  to  be  changed,  judging  from  the  gentlemen 
who  have  spoken  against  the  passage  of  tlie  bill,  and  the 
applause  that  they  have  received.  If  the  Act  was  called, 
"An  Act  to  tramp  upon  the  toes  of  all  ex-members  of  the 
Legislature,  all  present  membei*s  of  the  Legislature,  and  all 
the  gentlemen  who  expect  to  be  members  of  the  Legislature  " 
(laughter),  it  seems  to  me,  it  would  fill  the  bill. 

Mr.  Amerman,  Lackawanna:  I  know  this  meeting  is 
anxious  to  proceed  to  a  vote  ujwn  this  bill,  but  I  also  feel 
that  a  great  deal  of  labor  has  been  put  upon  it.  It  has  been 
the  subject  of  deliberation.  A  year  ago  it  was  referred  to  a 
special  committee.  Work  has  been  done  upon  it,  and  a  few 
minutes  ought  now,  I  think,  to  be  given  to  the  calm  consid- 
eration of  this  bill.  This  bill  is  not  attacking  the  Legisla- 
ture at  all ;  its  integrity,  its  honesty,  its  industry,  its  intelli- 
gence, have  not  been  attacked.  The  purpose  of  this  bill  is  to 
give  information  to  people  who  are  seeking  information. 
There  surely  can  be  nothing  wrong  to  say  to  a  member  of  the 
Legislature,  "  The  law  of  Pennsylvania  to-day  upon  this 
subject  is  thus  or  so.'^  And  when  my  friend,  Senator  Peale, 
and  my  friend.  Senator  White,  were  in  the  Legislature,  they 
voted  out  of  the  State  Treasury  money  to  buy  Purdon's 
Digest  for  themselves  in  order  that  they  might  know  what 
the  law  was. 

Judge  White,  Lidiana  :  We  did  that  for  the  benefit  of 
our  constituents. 

Mr.  Amerman,  Lackawanna  :  It  was  perfectly  proper 
and  right  for  them  to  do  so  ;  for  how  could  they  be  expected 
to  know  what  the  state  of  the  law  to-day  is  unless  they  had 
some  means  of  ascertaining  it  ?     As  they  happened  to  be 


104  DISCUSSION  OP  PROPOSED  ACT 

attorneys  they  might  know,  but  as  a  great  part  of  the  body 
of  the  Legislature  is  not  composed  of  attorneys-«at-law,  but 
composed  of  farmers,  mechanics,  laborers  and  of  men  from 
different  walks  of  life,  how  could  they  be  supposed  to  know 
what  the  state  of  the  law  to-day  is  ;  and  where  is  there  any- 
thing wrong  or  where  is  there  any  insinuation  as  to  their 
honesty  in  saying,  "  We  will  have  a  committee  of  lawyers 
who  will  tell  you  what  the  law  of  the  day  is?''' 

The  purpose  of  this  bill  is  not  to  tell  the  Legislature  to 
pass  or  not  to^pass  any  Act.  The  purpose  of  this  bill  is  to 
give  information  to  members  of  the  Legislature.  And  they 
need  information.  An  individual  employs  an  attorney  to- 
give  him  information,  to  tell  him  what  the  law  is.  He  does 
not  reflect  upon  it  himself.  He  could  not  be  expected  to 
know  the  law  unless  he  asked  someone  who  knew  the  law  ta 
tell  him  what  it  was.  The  purpose  of  this  bill  is  honest. 
The  purpose  of  this  bill  is  to  give  information  to  an  honest 
legislator  seeking  after  h\^ht.  The  purpose  of  this  bill  is  to 
prevent  hasty,  ill-advised,  ignorant  legislation.  With  five 
hundred  or  a  thousand  bills  upon  the  calendar,  they  cannot 
all  be  examined  l)y  the  individual  member,  and  someone 
must  give  him  information.  He  either  gets  it  through  his 
fellows  or  someone  who  is  interested.  Mostof  tiie  information 
brought  to  him  is  brought  to  him  by  some  one  who  wants 
the  bill  passed.  He  hears  that  side,  but  does  not  hear  the 
other.  If  a  corporation  wants  a  bill  passed,  it  sends  a 
solicitor  there,  who  informs  the  member  and  gives  him  the 

1  In  a  recent  case,  IJoi/d  vs.  Smith,  decided  by  Mr  Justice  Mitchell  and  which  i» 
reported  in  176  Pa.,  that  learned  jurist  in  considering  a  constitutional  question 
exhausted  in  a  few  sentences  the  underlying  thought  on  which  the  recommenda- 
tionofsuch  a  measure  is  based.  A  fter  discussing  a  particular  Act,  the  constitu- 
tionality of  which  was  challenged,  the  learned  judge  speaks  as  follows :  "  The  evil 
at  which  that  (constitutional  restriction)  is  aimed  is  ignorant  or  uninformed  legis- 
lation. There  is  no  provision  that  the  legislators  shall  be  learned  in  the  law  and 
although  many  of  them  are  so,  yet  it  is  not  always  possible  for  them  to  utilize  or  apply 
their  knowledge  immediately  in  the  daily  work  of  legislation.  Hence,  changes  in 
the  law  are  not  unfrequently  made  or  attempted  by  legislators  who  determine  what 
the  law  shall  hereafter  be,  without  knowing  what  it  now  is.  This  fact  in  juridical 
history  is  as  old  as  the  record  of  judicial  interpretation  of  statutes,  and  numerous^ 
examples  could  readily  be  given  from  the  legislation  of  this  State  in  the.  last 
twenty- five  years,  to  show  that  the  mischief  has  not  been  cured  by  the  constitu- 
tional provisions." 
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law  from  his  standpoint ;  but  where  is  the  man  to  give  him 
the  law  from  the  other  standpoint  ? 

Taking  it  as  a  whole,  I  think  this  bill  is  a  meritorious  bill ; 
and,  as  lias  been  said  by  those  who  have  preceded  me,  it  is  not 
passing  a  bill,  but  merely  suggesting  to  the  Legislature  that 
we  provide  some  means  by  which  they  shrill  get  information. 

(Rej)eate<l  calls  for  the  question.) 

Mr.  Peale,  Clinton  :  If  the  gentlemen  do  not  desire  to 
hear  me,  of  course  I  will  not  intrude;  but  the  experience  of 
legislators  is  that  the  majority  of  unconstitutional  bills  that 
are  upon  the  files  are  drawn  by  emiftent  lawyers.  (Applause.) 
That  is  true.  I  apj>eul  to  every  man  who  has  ever  had  any 
exi>erience  about  it.  The  majority  of  unconstitutional  bills 
that  come  before  the  Senate  and  House  are  drawn  by  lawyers. 

Mr.  Simpson,  Philadelphia :  Lawyers  who  are  interested 
in  having  the  bill  passed. 

Mr.  Peale,  Clinton  :  The  very  Mechanics'  Lien  Law, 
which  the  Supreme  Court  pronounced  unconstitutional,  was 
drawn  by  one  of  the  most  eminent  lawyers  of  the  Philadel- 
phia Bar. 

Mr.  Todd,  Philadelphia :  Who  knew  it  was  unconsti- 
tutional when  he  drew  it. 

Mr.  Peat-e,  Clinton  :  The  gentleman  who  addressed 
the  Chair  from  Beaver  alludes  to  the  fact  that  two  contra- 
dictory bills  were  passed  by  the  same  Legislature.  Why,  in 
a  recent  report  there  are  two  decisions  of  the  Supreme  Court 
upon  the  Mechanics'  Lien  Law  in  the  same  volume  that  are 
absolutely  opposite  to  each  other,  and  because  the  Legislature 
did  make  such  a  mistake  as  that  the  gentleman  says  "  igno- 
rance.'' What  are  we  to  say  of  the  Supreme  Court  then  ? 
But,  more  than  that.  The  Supreme  Court  in  a  recent 
decision,  in  a  tract  of  original  block  surveys,  where  each 
tract  calls  to  adjoin  the  other,  made  a  ruling  which  makes 
a  vacancy  of  100  acres  in  the  midst  of  a  block  of  surveys 
where  each  tract  calls  to  adjoin  the  other,  and  there  is  no  line 
on  the  ground  to  prevent  the  tracts  from  meeting  there  at  all 
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Wliat   would    vou   call  that?    And  shall  a  commission   be 
appointed  for  the  Supreme  Court  ?     (Laughter.) 

Judge  Greer,  Butler :  I  have  a  woixl  to  say  in  regard 
to  this  suggestion,  and  for  my  part  I  am  opposed  to  it.  We 
have  the  House,  and  the  Senate,  and  the  Governor  in  this 
State  as  the  law-making  power.  The  House  and  the  Senate 
represent  the  people.  When  a  bill  is  presented  to  the  House 
it  is  referred  to  a  committee.  If  in  the  House,  the  Committee 
on  Judiciary  General  is  generally  composed  of  the  best 
lawyere  in  the  House.  That  bill  is  very  carefully  scrutinized. 
It  is  carefully  examined,. and  the  -report  is  made  upon  that 
bill  as  the  law  and  the  necessities  of  the  case  ma}-  demand. 
Then  it  is  examined  and  read  three  times  in  the  House,  then 
it  comes  to  the  Senate,  and  when  in  the  Senate  is  again 
referre<l  to  a  committee. 

The  Committee  on  Judiciary  General — say  it  is  a  legal 
bill,  a  bill  that  relates  to  the  laws — carefully  examine  it. 
Then  it  is  again  examined  on  the  floor  of  the  Senate.  And 
I  want  to  say  that  I  spent  eight  years  in  the  Senate  of  this 
State  (applause),  and  I  might  say  more  than  that — that  when 
on  the  floor  of  that  Senate,  at  my  right  hand  and  on  my  left, 
were  men  like  Wallace,  Dill,  Peale,  and  Stone,  and  John 
Stewart,  one  of  the  judges  of  this  State — men  like  that  all 
around.  Every  man  of  them  competent  and  able  to  sit  upon 
the  Supreme  Bench  of  this  State.  Lawyers,  as  John  Hall, 
of  Elk  County,  one  of  the  ablest  lawyers  I  ever  met  in  my 
life,  a  man  I  have  repeatedly  said  would  adorn  the  Bench  of 
the  Supreme  Court  of  this  State.  Now,  gentlemen,  if  these 
men  are  not  competent,  these  men  who  come  from  the  people, 
who  are  acting  for  the  people,  and  with  the  people,  and  by  the 
people,  are  not  competent  to  i>erform  the  duties  which  the  Con- 
stitution of  this  State  has  given  them,  then  I  say,  "  God  save 
the  Commonwealth  "  !     (Applause.) 

Now,  gentlemen,  for  one  I  am  opposed  to  this  suggestion. 
I  say,  as  my  friend  here.  Senator  Peale,  has  properly  said, 
you  might  just  as  well  ask  the  Legislature  to  appoint  a  court 
to  overrule  the  courts,  just  as  well. 
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Senator  Peale,  Clinton  :  More  so. 

Judge  Greer,  Butler:  More  so.  They  need  it,  no 
doubt  of  that.  We  might  just  as  well  have  a  law  passed 
next  winter  that  each  judge  shall  appoint  a  committee  of  his 
Bar  to  advise  him  to  do  his  duty.  More  than  that,  when  it 
comes  to  the  Governor,  what  is  the  Attorney- General  for? 
It  is  his  dutv  to  examine  and  advise  the  Governor  as  to 
the  propriety  and  constitutionality  of  the  bills  that  are 
passed. 

Mr.  Palmer,  Luzerne:  I  might  suggest  that  while  this 
gentleman  was  in  the  Senate,  and  all  the  other  learned  and 
able  leo^al  luminaries  were  there,  that  the  Governor  vetoed 
thirty-three  per  cent,  of  their  legislation  as  unconstitutional. 
(Laughter  and  applause.) 

(Calls  for  the  question.) 

The  President  :  The  question  before  the  meeting  is 
on  Judge  While's  motion,  which  is  to  indefinitely  postpone 
the  consideration  of  the  proposed  bill. 

The  question  being  upon  the  motion  of  Judge  White  as 
stated  by  the  President,  and  a  division  being  called  for,  there 
were  51  ayes  and  81  nays,  whereupon  the  President  declared 
the  motion  not  aicreed  to. 

The  President:  The  Chair  is  now  ready  to  receive 
amendments  to  any  particular  section  of  the  bill. 

Mr.  O'Connor,  Cambria:  I  renew  my  amendment  to 
strike  out  the  first  sentence  of  Section  1  of  the  bill,  and 
insert : 

The  Chief  Justice  of  the  Supreme  Court  by  and  with  the  advice 
and  consent  of  his  associates  shall  appoint  as  Legislative  Commis- 
sioners three  persons  who  shall  possess  all  the  qualifications  neces- 
sary for  judges  of  the  Supreme  Court. 

Mr.  Peale,  Clinton  :  I  desire  to  submit  a  little  matter 
that  my  friend  may  accept  as  a  part  of  his  amendment ;  that 
is,  to  strike  out  the  first  part  of  Section  1  and  to  sub- 
stitute the  following : 

That  the  Supreme  Court  is  hereby  empowered  and  required  to 
assign  at  least  three  judges  of  the  Superior  Court  to  act  as  Commis- 
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sioners  ;  the  said  appointment  to  be  made  on  or  before  the  first  day 
of  December  in  each  year  ;  and  it  shall  be  the  duty  of  the  judges  of 
the  Superior  Court  thus  assigned  to  discharge  the  duties  hereinafter 
designated  for  said  commissioners. 

Mr.  O'Connor,  Cambria  :  I  do  not  accept  that  amend- 
ment ;  I  think  it  is  impracticable. 

The  President  :  Is  the  amendment  of  the  gentleman 
from  Cambria  seconded  ? 

The  amendment  was  dnly  seconded. 

Mr.  O'Connor,  Cambria :  In  mv  amendment  to  that 
first  section  I  would  like  to  insert  the  words,  "  who  shall  be 
learned  in  tlie  law,"  so  tliat  the  first  sentence  shall  read, 

"The  Chief  Justice  of  the  Supreme  Court  by  and  with  the  advice  and 
consent  of  his  associates  shall  appoint  as  Legislative  Commissioners 
three  persons  learned  in  the  law,  who  shall  possess  all  the  qualifica- 
tions necessary  forjudges  of  the  Supreme  Court. 

The  question  being  upon  the  amendment  proposed  by 
Mr.  O'Connor,  it  was  not  agreed  to. 

Mr.  Richards,  Berks :  Mr.  Chairman,  I  would  move 
to  amend  the  draft  of  the  bill  under  consideration  bv  strik- 
ing  out  Sections  4  to  8,  and  in  the  title  the  words,  ''and  the 
duties  of  the  Legislature."  It  seems  to  nie  that  the  eflFect 
of  Sections  4  to  8  is  simply  the  enactment  of  rules  of  pro- 
cedure for  the  Legislature.  The  Constitution  provides  that 
each  House  shall  establish  its  own  rules  of  procedure;  and 
while,  perhaps,  the  enactment  of  this  bill  might,  so  far  as 
the  Legislature  which  passes  it  was  concerned,  amount  to  the 
adoption  of  rules  for  its  government,  I  do  not  see  how  con- 
stitutionally it  could  perpetuate  those  rules  so  as  to  be  bind- 
ing upon  any  succeeding  Legislature.  If  those  two  sections 
are  removed  from  this  bill,  the  result  would  be  to  provide 
the  Legislature  upon  its  own  request,  and  upon  the  subject 
of  any  pending  bill,  with  the  advisory  opinion  of  the  Com- 
missioners i)roposed  to  be  established  ;  but,  after  the  sul)- 
mission  of  their  report,  it  would  allow  the  Legislature  to 
make  such  disposition  of  the  report  as  they  saw  proper.     I 
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would  not  go  on  to  provide  liow  legislative  action  should  be 
taken  upon  that  report  8ubse(|ueutly.  It  striken  me  that 
that  is  one  feature  of  this  bill  which  would  be  calculated  to 
excite  the  opposition  of  the  Legislature  itself,  and,  it  seems 
to  me,  excite  the  criticism  of  many  of  the  membere  of  this 
body.  Why  undertake  to  prescribe  by  an  Act  of  Assembly 
the  duties  of  the  legislative  body  itself?  It  seems  to  me 
that  that,  on  the  face  of  it,  is  rather  an  absurdity.  It  is 
proper  enough  to  provide  a  body  with  whom  the  Legislature 
mav  consult  for  information,  of  the  benefit  of  which  thev 
may  not  avail  themselves ;  but  to  go  on  and  provide  a  rule 
of  procedure,  saying  what  should  be  done  with  these  reports, 
how  these  rejwrts  shall  be  acted  upon,  seems  to  me  to  be 
trespassing  u{)on  the  legislative  functions  proper ;  and,  so 
far  as  a  binding  rule  by  one  Legislature  upon  its  successors, 
might  be  entirely  unconstitutional  and  void.  Why  not  pro- 
pose a  bill  that  shall  afford  to  the  Legislature  the  benefit 
of  the  services  of  such  an  experienced  commission  as  is  pro- 
vided for  l>y  this  bill ;  and  then,  after  their  report  is  sub- 
mitted to  the  Legislature,  allow  the  General  Assembly  to  act 
upon  the  report  in  any  way  they  think  proper,  and  under 
•existing  rules  which  already  provide  how  bills  of  any  and 
every  kind  can  be  acted  upon  ?  To  my  mind,  that  would 
preserve  the  dignity  and  the  constitutional  independence  of 
the  Legislature,  and  at  the  same  time  afford  them  all  the 
l^enefit  of  the  information  that  is  sought  to  be  provided  for 
by  machinery  of  this  kind. 

Mk.  Simpson,  Philadelphia:  Will  the  gentleman  per- 
mit me  to  ask  him  a  question  ? 

Mr.  Richards,  Berks  :  Certainly. 

Mr.  Simpson,  Philadelphia:  Will  you  kindly  tell  me 
how,  under  that  suggestion,  any  bill  would  get  before  this 
commission  ? 

Mr.  Richards,  Berks :  Section  3  provides  that  any 
member  may  submit  a  bill  to  this  commission. 

Mr.  Simpson,  Philadelphia :  But  what  about  the  one 
he  does  not  submit  ? 
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Mr.  Richards,  Berks  :  He  need  not  do  it.  Why  oblige 
every  bill  presented  to  the  Legislature  to  l^e  submitted  to  5ucb 
a  commission?  That  would  be  virtually  making  almost 
another  constitutional  tribunal,  making  a  third  branch  of  the 
Legislature.  Give  the  Legislature  the  benefit  of  the  advice 
of  this  Legislative  Commission  in  all  those  cases  where  they 
choose  to  ask  it,  but  do  not  ask  them  to  enact  a  law  that  they 
themselves  shall  in  every  case  submit  every  bill  that  ma}'  be 
brought  forward  in  the  Legislature  to  the  judgment  of  the 
Commission.  It  seems  to  me  that  it  dwarfs  the  importance 
and  dwarfs  the  dignity  of  the  Legislature,  and  trespasses  upon 
the  constitutional  provisions  under  which  each  House  estab- 
lishes its  own  rules. 

Mr.  Simpson,  Philadelphia:  Would  not  the  gentle- 
man's idea  meet  with  exactly  the  difficulty  they  have  in  New 
York  under  their  present  law,  which  is,  that  a  bill  which  it 
is  intended  to  snake  through  the  Legislature  never  would 
get  to  the  Commission,  and  the  bill  needing  a  reiK)rt  ujmhi  it 
most  would  never  have  any  report  upon  it?  Is  not  that  tiie 
result  of  your  proposition  ? 

Mr.  Richards,  Berks:  No;  why  could  not  a  motion 
be  made  in  the  Legislature — if  you  omit  the  provision 
requiring  all  bills  referred  to  this  committee — why  could  not 
a  member  of  the  Legislature  move  that  the  bill  be  referred, 
and  bring  up  the  question  in  that  way?  You  would  allow 
them  to  take  the  benefit  of  the  advice  where  they  required  it^ 
but  leave  them  to  be  the  judges  of  when   they  do  require  it. 

The  question  being  upon  the  amendment  of  Mr.  Rich- 
ards to  strike  out  Sections  4  to  8  and  the  words  **and  the 
duties  of  the  Legislature,"  in  the  title  of  the  proposed  bill, 
it  was  not  agreed  to. 

The  President  :  The  question  now  recurs  upon  the 

entire  bill. 

Judge  White,  Indiana  :  To  make  it  as  popular  as  pos- 
sible, I  wish  to  offer  another  amendment.  I  observe  Section 
2  provides  that  said  commissioners  shall  serve  from  the  first 
day  of  December  prior  to  any  session   of  the  Legislature 
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until  tlie  adjournment  thereof,  and  shall  receive  as  compen- 
sation for  their  services  the  sum  of  $760  per  month  for 
each  month  and  part  thereof  during  said  periods.  I  am  not 
sufficiently  an  economist,  but  I  move  to  strike  out  the  words, 
"  8750  per  month  for  each  month  or  part  thereof  for  such 
periods,"  and  insert  the  words,  ''the  same  compensation  as 
members  of  the  Les^islature  for  their  services/' 

This  amendment  was  duly  seconded. 

Judge  McPhbrson,  Dauphin  :  I  desire  to  offer  a  sub- 
stitute for  that  amendment,  and  that  is  to  leave  that  amount 
blank.  Of  course,  the  Legislature  will  ultimately  fix  the 
amount  themselves,  if  they  get  as  far  as  that ;  and,  therefore, 
any  recommendation  of  ours  will  go  for  very  little.  I  think, 
therefore,  it  will  come  before  the  Legislature  with  very  much 
better  grace  by  leaving  the  amount  blank.  I  offer  that  as 
a  substitute  for  Judge  White's  amendment. 

Judge  White,  Indiana:  I  accept  that  amendment. 

Mr.  Simpson,  Philadelphia  (Chairman  of  the  Com- 
mittee on  Law  Keform) :  The  committee  will  accept  that 
amendment  and  strike  out  the  words,  "the  sum  of  $750  per 
month  for  each  month  and  part  thereof  during  said  periods," 
in  Section  "L 

Judge  McPherson,  Dauphin :  I  desire  to  suggest  to 
the  Association  the  propriety  of  considering  whether  this 
measure  might  not  be  sent  to  the  Legislature  without  affirm- 
ative recommendation ;  and  my  reason  for  doing  so  I  will 
state  in  very  few  words.  It  is  simply  impossible  for  a 
measure  like  this,  thus  presented  for  the  first  time  in  this 
State  to  a  Legislature,  to  become  a  law.  No  Legislature  will 
adopt  it  when  it  is  first  presented.  It  must  have  discussion  ; 
and  the  advantage  of  its  being  brought  forward  here,  and 
that  which  induces  my  vote  in  support  of  it,  is  that  it  might 
be  brought  before  the  public  of  the  State  for  discussion.  I 
have  no  idea  that  this  measure  in  its  present  form  can  pos- 
sibly pass;  and  the  only  advantage  of  putting  it  forward 
now  is  that  the  principle  of  skilled  assistance  in  legislation 
may  be  suggested  to  the  people  in  this  State   for  discussion. 
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This  bill  proposes  that  principle.  With  the  details  we  need 
not  waste  onr  time.  Instead,  therefore,  of  committing  our- 
selves to  any  particular  measure,  I  move  that  this  measure 
be  sent  to  the  Legislature  from  the  Bar  Association  without 
affirmative  recommendation,  and  with  a  statement  from  tlie 
Association  that  this  principle  is  offered  to  the  Lejrislature 
and  the  peoj)le  of  tlie  Commonwealth  for  discussion  and 
subsequent  adoption  if  it  be  thought  desirable. 

Mr.  Simpson,  Philadelphia  :  Will  the  gentleman  kindly 
tell  me  how  the  committee  which  presents  it  to  the  Legis- 
lature, could  present  it  under  such  circumstances,  if  they  did 
not  say  that  they  favor  it.  Shall  they  simply  say,  **  Here  is 
something  to  think  about?" 

Judge  Simonton,  Dauphin  :  It  seems  to  me  that  we 
ought  at  least  to  say  whether  we  favor  the  principle  or  not, 
even  if  we  do  not  express  an  opinion  as  to  the  details.  Do 
not  let  us  send  it  to  the  Legislature  without  saying  whether 
we  approve  of  the  principle  or  not.  That  would  be  my  view 
of  the  matter. 

The  question  being  upon  the  motion  of  Judge  McPher- 
son,  it  was  not  agreed  to. 

The  Pkesident:  The  question  recurs,  then,  to  the 
recommendation  of  the  bill. 

(Calls  for  the  yeas  and  nays.) 

The  President:  The  roll  is  not  yet  complete,  the 
report  of  the  Committee  on  Membership  has  not  been  adopted 
or  acted  upon,  and  I  suggest  whether  it  would  not  be  as  well 
to  take  the  vote  in  the  ordinary  way,  and  then,  if  anybody 
wishes  to  iiave  his  vote  recorded,  let  him  do  so. 

Mr.  Smith,  Philadelphia  :  I  rise  to  make  a  parliamentary 
inquiry,  and  that  is,  whether  the  rules  which  govern  this  body 
make  it  necessary  to  call  the  yeas  and  nays  when  the  same  pur- 
pose may  be  served  by  adopting  the  sugjs^estion  of  the  Chair. 

The  Pkesident:  I  do  not  recall  that  there  is  anything 
in  the  By-Laws  giving  the  right  to  call  for  the  yeas  and 
nays;  if  there  is  anything  there  on  that  point,  I  should  be 
obliged  if  any  member  will  call  my  attention  to  it. 
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Mr.  Dively^  Blair :  I  think  this  is  a  deliberative  body, 
and  although  I  have  taken  no  part  in  the  discussion,  I  feel 
that  I  do  not  want  my  name  to  go  there  as  voting  for  this 
proposition,  and  I  ask  that  my  vote  be  recorded  nay. 

The  President  :  There  is  no  provisions  in  any  of  the 
By-Laws  authorizing  the  calling  of  the  yeas  and  nays. 

Mr.  Dively,  Blair:  I  only  voice  the  sentiment  of  a 
gi'eat  many  who  desire  that  their  votes  be  recorded  in  such  a 
manner. 

Mr.  Hopwood,  Fayette:  Mr.  Chairman,  I  would  sug- 
gest as  a  way  of  facilitating  this  matter,  that  if  anybody 
desires  his  vote  to  be  recorded,  he  will  give  his  name  to  the 
Secretary  after  the  vote  is  taken.  I  am  just  as  anxious  to 
have  my  name  recorded  as  anybody ;  1  am  not  trying  to  dodge 
this  matter  at  all,  but  let  us  stand  up  and  be  counted,  and 
then  give  our  names  to  be  put  upon  the  record  if  we  wish. 

The  President  :  I  would  like  to  call  the  attention  of 
the  Association  to  the  fact  that  there  are  more  than  one  hun- 
dred and  seventy  persons  who  have  been  recommended  by  the 
Executive  Committee  as  members  of  the  Association,  but 
who  must  be  accepted  by  the  three-fourths  vote  of  the  Asso- 
ciation before  they  can  be  admitted  and  become  entitled  to 
vote.  Many  of  them  are  here,  perhaps,  and  it  would  be 
somewhat  of  a  hardship  if  they  were  excluded  in  that  way 
from  voting. 

Mr.  Laird,  Beaver :  And  they  are  taking  part  in  this 
discussion. 

Mr.  Hopwood,  Fayette :  I  move  that  the  vote  be  taken 
by  yeas  and  nays. 

Duly  seconded. 

Mr.  Snodgrass,  Dauphin  :  There  is  nothing  in  our  By- 
Laws  which  entitles  any  member  to  call  for  the  yeas  and  nays. 

The  President  :  In  the  absence  of  anything  in  the 
By-Laws  upon  the  subject  it  should  be  competent  for  the 
Association  to  determine  how  the  vote  is  to  be  taken.  I  will 
rule  that  if  the  body  itself  chooses  to  order  the  yeas  and  nays 
upon  the  motion,  the  yeas  and  nays  be  taken. 
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Tlie  question  being  upon  the  motion  of  Mr.  Hopwood  to 
take  the  vote  by  yeas  and  nays,  it  was  not  agreed  to. 

The  question  being  then  put  by  the  President  upon  the 
recommendation  of  the  bill,  and  a  division  being  called  for, 
the  ayes  were  66  and  the  noes  44,  whereupon  the  President 
declared  the  question  carried. 

The  following  gentlemen  recjuested  that  their  votes  be 
recorded  : 

J.  Sharpless  Wilson,  Beaver;  A.  V.  Dively,  Blair ;  Hon. 
John  M.  Greer,  Butler ;  L.  B.  Alricks,  Dauphin ;  Hon.  D. 
W.  Eowe,  Franklin ;  K.  J.  Little,  Cambria — Nay. 

Mr.  Rhoads,  Philadelphia:  I  move  that  we  now  con- 
sider the  recommendation  of  the  Act  regulating  the  Form, 
Service  and  Return  of  Process  in  actions  of  Summons,  Scire 
Facias,  Attachment  and  Capias  a<l  Respondendum. 

Mr.  Bergner,  Dauphin  :  I  would  like  to  ask  the  chair- 
man of  this  committee  one  or  two  questions :  The  first  is 
the  exception  in  Section  1,  that  if  there  be  an  inability  to 
serve,  t)ie  return  of  an  inability  to  .serve  may  be  made  when 
requested  by  plaintiff  at  any  time  after  the  issuing  of  the 
writ,  in  which  event  the  return  day  will  be  thirtieth  day 
after  the  writ  was  issued.  Suppose  the  plaintiff  observes  his 
inability  on  the  thirty-first  day  aft^r  the  writ  is  issued,  when 
shall  it  be  returned  ?  There  seems  to  be  no  provisions  for  a 
return  day  in  case  of  a  writ  not  being  served. 

Mr.  Simpson,  Philadelphia  (Chairman  Law  Reform 
Committee) :  The  answer  to  that  is  perfectly  plain.  The 
sheriff  can  serve  a  writ  within  the  time  prescribed  by  the 
Act;  namely,  three  months,  and  he  will,  of  course,  so 
return  it. 

Mr.  Bergner,  Dauphin :  There  is  no  provision  in  the  Act 
for  that.  After  the  writ  is  in  the  hands  of  the  sheriff  command- 
ing him  to  make  a  service  and  he  cannot  make  a  service. 

Mu.  Simpson,  Philadelphia  :  Of  course,  he  returns  that 
he  cannot  make  a  service.  That  follows  as  a  matter  of 
course.     You  can  require  him  to  make  a  return,  .so  as  to  get 
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out  your  alias  writ,  and  take  judgment  on  two  returns  of 
nihil  habet,  in  cases  where  such  judgment  can  be  taken^  the 
return  day  being  thirty  days  after  the  issuing^  of  the  writ. 
That  allows  a  second  writ  to  ^o  out  after  the  expiration  of 
thirty  days,  but  not  before,  in  cases  where  you  can  get  judg- 
ment on  two  returns  of  nihil. 

Mr.  Beronek,  Dauphin  :  Then,  if  I  understand  it, 
where  the  plaintiff  discovers,  after  the  thirtieth  day,  that  he 
cannot  have  service,  then  he  must  wait  until  three  months 
have  expired  ? 

Mr.  Simpson,  Philadelphia :  No ;  he  can  have  it  at 
once.  This  section  was  inserted  to  meet  the  contingency 
that  you  sliall  not  have  a  writ  in  the  sberiflT's  hands,  and  be 
put  in  the  position  that  the  writ  shall  not  be  returned.  The 
sheriff  can  return  it  at  any  time,  and  you  can  compel  him  to 
return  it  to  the  thirtieth  day  after  it  issues. 

Mr.  Beroner,  Dauphin  :  The  Act  does  not  say  that. 

Mr.  Kooser,  Somerset :  How  does  the  gentleman  get 
over  the  difficulty  wliicli  seems  tome  to  be  suggested  by  Sec- 
tion 2  ?  The  chairman  of  the  committee  aaserts  tliat  after  a 
writ  had  been  recalled  by  the  plaintiff,  an  alias  writ  may  issue 
forthwith,  wliich  would  be  imniediately  after  the  expiration 
of  thirty  days ;  yet  Section  2  provides  that  no  alias  writ  be 
issued  until  afler  the  return  day  of  the  immediately  preced- 
ing writ. 

Mr.  Simpson,  Philadelphia  :  You  do  not  have  to  do  it. 
Take  Mr.  Bergner's  very  suggestion;  suppose  the  writ  is 
returned  thirty-five  days 

Mr.  Kooser,  Somerset  (interrupting)  :  After  the  return 
day — you  mean  after  the  three  months  ? 

Mr.  Simpson,  Philadelphia :  No,  no  ;  by  its  very  terms, 
the  return  day  shall  be  fifteen  dajs  after  service;  and,  if  not 
served,  thirty  days  afler  the  issuance  of  the  writ. 

Mr.  Bergner,  Dauphin  :  The  difficulty  I  see  in  the  Act 
is  that  it  makes  so  much  explanation  outside.  The  second 
question  is  in  reference  to  Section  4.  This  section  provides 
that  all  writs  of  scire  facias  shall,  in  addition  to  the  notice 
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required  in  the  first  sentence,  notify  and  •require  the  parties 
defendant  therein  to  file  their  affidavit  of  defence,  if  any  they 
have,  in  said  office  within  said  time ;  that  is,  within  the  time 
between  the  service  and  the  return  of  that  scire  facias.  Why 
should  that  apply  to  scire  facias? 

Mr.  Simpson,  Philadelphia :  That  is  the  law  to-day, 
except  that  the  writ  itself  does  not  tell  the  defendant  that 
he  must  do  it;  that  is  the  only  change  that  that  makes.  If 
a  scire  facias  is  to-day  issued  against  a  man,  and  is  served 
upon  him,  he  does  not  know  that  he  has  to  file  an  affidavit  of 
defence,  although  by  general  law  in  fact  he  does  have  to. 

Mr.  B£R0N£R,  Dauphin  :  Does  your  writ  of  summons 
contain  that  provision  ? 

Mr,  Simpson,  Philadelphia:  No. 

Mr.  J.  McF.  Carpenter,  Allegheny :  There  is  one 
difficulty  that  suggests  itself  to  my  mind.  I  may  be  mis- 
taken about  it,  but  under  the  Procedure  Act,  as  we  all 
know,  and  under  the  rules  of  court,  there  is  a  regulation 
in  relation  to  filing  statements,  that  is,  to  file  an  affidavit 
setting  forth  your  cause  of  action.  Section  4  provides  that 
all  such  writs  shall  be  directed  to  the  parties  defendant 
therein,  shall  notify  and  require  them  to  tliter  a  written 
appearance,  either  personally  c>r  by  counsel.  I  would  like 
to  have  attention  to  this  for  one  moment,  because  I  think  it 
is  a  very  important  matter.  I  may  be  mistaken  about  it, 
but  I  think  so.  Under  our  practice,  if  the  affidavit  of  claim 
as  we  used  to  call  it,  or  statement,  was  not  filed  with  the 
praecipe,  you  had  a  certain  time  after  appearance  entered  to  file 
your  statement  and  give  notice  to  the  other  side,  and  so  on ;  but 
now  here  is  a  provision  interpolated  which  dispenses  with 
the  necessity  of  appearance  by  counsel,  ai;d  allows  a  party 
to  appear  personally.  You  may  not  have  filed  your  state- 
ment when  you  issue  your  summons.  You  have  the  per- 
sonal appearance  of  a  man  who  lives  in  Philadelphia  but 
whom  you  served  in  Allegheny  county,  and  you  have  no 
means  of  reaching  him  to  serve  him  with  notice  of  a  state- 
ment having  been  filed,  so  as  to  take  judgment  by  default^ 
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because  you  have  allowed  him  a  personal  appearance.     You 
have  taken  away  the  necessity  of  counsel  altogether. 

Mr.  Simpson,  Philadelphia  :  You  cannot  hinder  a  man 
entering  a  personal  appearance.  There  is  no  such  power  in 
the  L^slature  of  this  State  or-any  where  else. 

Mr.  J.  McF.  Carpenter,  Allegheny  :  Under  the  law 
there  is  a  very  distinct  power. 

Mr.  Simpson,  Philadelphia:  Your  rule  of  court  can 
cover  it,  and  those  rules  vary  in  different  districts.  For 
instance,  in  Northampton  County,  the  provision  is  that  the 
statement  shall  be  filed ;  and  if  there  is  noi  a  place  within 
the  county  mentioned  in  the  ap|)earance  wherein  service  can 
be  had,  judgment  may  be  taken.  This  Act  does  not  attempt 
to  interfere  with  that  rule.  The  rules  of  court  in  Philadelphia 
County  provide  that  if  there  is  no  place  where  service  can  be 
had,  a  copy  of  the  statement  shall  be  left  with  the  pro- 
thonotary.  This  Act  does  not  inter  Fere  with  that  rule.  In 
Allegheny,  you  can  provide  by  rule  precisely  in  the  same 
way,  so  far  as  a  summons  is  concerned,  to  take  judgment  by 
default  for  want  of  any  pleading.  This  Act  does  not  touch 
in  the  slightest  degree  the  powers  of  the  court  to  make  rules 
in  every  county  of  the  Commonwealth. 

Mr-  J.  McF.  Carpenter,  Allegheny  :  It  seems  to  me 
that  we  have  entirely  too  much  tinkering  with  this  procedure 
business 

Mr.  Wilson,  Clearfield:  As  I  read  this  Act  in  Section 
1,  the  sheriff  of  any  county  can  hold  the  summons  in  his  pos- 
session for  a  period  of  forty-five  days. 

Mr,  Simpson,  Philadelphia  :  It  says  all  writs  of  sum- 
mons may  be  served  at  any  time  ;  it  does  not  say  he  shall 
serve  it  at  any  time  within  three  months  of  the  date  thereof. 

Mn.  WiijsoN,  Clearfield :  So  that  it  allows  the  sheriff  of 
the  county  to  hold  that  writ  in  his  hands  for  three  long 
months,  and  the  plaintiff  cannot  compel  him  to  move  during 
any  of  that  period  ? 

Mr.  Simpson,  Philadelphia  :  If  the  gentleman  will  read 
Section  5,  he  will  save  his  argument. 
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Mr.  Wilson,  Clearfield :  I  say  this  law  is  a  vicious 
law.  It  is  striking  down,  so  far  as  the  country  districts  are 
concerned,  what  is  the  foundation  of  all  law.  A  law  is  a 
rule  of  action,  supposed  to  be  precise,  certain,  distinct,  so 
that  we  may  know  exactly  what  it  is.  Now,  in  the  county 
of  Clearfield,  by  Act  of  Assembly,  we  have  specific  return 
days.  We  have  the  first  Monday  of  each  month  ;  we  have 
a  return  day  on  the  first  day  of  each  term.  We  have  the 
last  Friday  preceding  the  last  day  of  each  term.  That  has 
been  extended  to  Clinton  County,  and  some  seven  or  eight 
other  counties.  I  can  issue  a  writ  of  summons  to-dav, 
twelve  days  before  the  return  day  on  the  fii'st  Monday  of 
May,  put  it  in  the  hands  of  the  sheriff;  that  sheriff  must 
serve  that  writ  and  return  it  before  that  return  day  ;  while 
under  this  Act,  the  sheriff  may  serve  it.  The  Act  does-  not 
say  he  shall  serve  it  at  any  time  within  three  months ;  and 
the  gentleman  cannot  get  away  from  his  language.  That 
Act  of  Assembly  would  leave  it  in  the  power  of  a  sheriff  to 
interpret  the  Act  as  he  sees  fit,  not  as  I,  the  plaintiff,  or  the 
attorney  for  the  plaintiff,  see  fit.  I  say  that,  so  far. as  that 
section  is  concerned,  it  is  vague,  uncertain  and  not  clear,  not 
precise ;  and  it  is  striking  at  a  system  in  the  country  that  we 
all  consider  as  right  and  proj>er.  At  present  the  power  is 
left  with  every  lawyer  in  the  country  to  issue  his  writ  when 
he  sees  fit,  and  have  it  returned  at  a  certain  time ;  but  under 
this  Act,  the  sheriff  who  has  the  writ  may  keep  it  for  a 
period  of  forty-five  days,  and  the  gentleman  cannot  get  away 
from  the  language  of  his  section. 

Mr.  Rhoads,  Philadelphia :  If  the  chairman  of  the 
committee  will  permit  me  to  ask  him  a  question — what  is  the 
object  of  putting  that  three  months  in  Section  1  at  all  ? 

Mr.  Simpson,  Philadelphia  :  For  the  very  purpose  that 
a  writ  shall  not  be  returned  at  the  end  of  the  month,  because 
in  one,  two,  three  or  four  days  the  sherifi  is  unable  to  catch 
the  man.  It  is  provided,  thei-efore,  that  he  may  serve  it  at 
any  time  within  three  months.     The  gentleman  from  Clear- 
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field,  who  did  not  like  to  be  interrupted,  because  the  Act  was 
vicious,  not  because  his  argument  was  strong 

Mr.  Wilson,  Clearfield :  That  was  my  opinion.  We 
all  have  opinions,  and  come  here  to  express  them. 

Mr.  Simpson,  Philadelphia :  The  question  whether  the 
Act  is  a  wise  one  is  another  matter  ;  but  I  wanted  to  say  that 
if  the  gentleman  from  Clearfield  had  looked  at  Section  5^ 
which  provides  that  all  such  writs  shall  be  served,  posted  or 
published  and  returned  by  the  sheriff  at  once,  he  would  have 
saved  much  of  his  argument.  If  the  gentleman  can  distort ''  at 
once  "  into  forty-five  days,  his  argument  is  unanswerable.  If 
he  cannot  so  distort  it,  his  argument  does  not  need  any  answer. 

Mr.  Wilson,  Clearfield  :  I  would  like  the  gentleman 
who  just  sat  down  to  make  plain  to  me  how  it  is  possible  that 
in  f >ne  section  of  an  Act  you  may  give  to  a  party  like  the  sheriff 
the  privilege  of  serving  a  writ  at  any  time  within  three 
months  of  the  date  thereof,  and  in  another  section  say  that 
he  shall  serve  it  at  once. 

Mr.  Simpson,  Philadelphia:  Because  "at  once" 
receives  the  construction  any  lawyer  would  give  it,  that  it 
means  as  soon  as  it  can  be  done.  Every  lawyer  knows  that 
a  thing  like  that  is  entitled  to  a  common-sense  construction. 

Mr.  J.  McF.  Carpenter,  Allegheny  :  "All  such  writs 
shall  be  served,  posted  or  published  and  returned  by  the 
sheriff  at  once."  Every  lawyer  knows  some  other  things, 
and  he  knows  that  that  cannot  be  done.  The  sheriff  cannot 
serve  those  writs  at  once ;  you  cannot  hire  deputies  enough  to 
serve  them  in  Allegheny  County  upon  the  return  days,  when 
the  writs  are  issued  on  the  return  day.  Is  that  to  be  read 
"  served,  posted  or  published,"  in  the  alternative*:  Shall  the 
sheriff  say,  "  I  cannot  serve  it  to-day,  I  post  it  to-morrow,  or 
publish  it  next  day  ?"  If  we  are  here  as  a  body  of  lawyers 
let  us  get  at  an  Act  that  we  can  understand.  And  I  say  again, 
and  I  appeal  to  every  lawyer  here,  that  is  active  in  the  prac- 
tice of  the  law  and  the  issuing  of  writs,  to  say  whether  this 
Act  does  not  add  confusion  to  a  well-settled  principle  of 
practice  that  we  have  all  over  this  State  now  in  regard  to  the 
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issuing  of  writs.  We  know  now  when  writs  are  to  be 
returned.  We  do  not  propose  to  say  to  the  sheriff  in  one 
clause  of  the  writ,  ^' Yoti  have  three  months  to  do  a  thing.'^ 
And  then  go  and  pay  him  |(10  to  do  it-at-once.  He  will  say, 
^^  I  cannot  serve  this  writ  at  once ;  I  only  have  half  a  dozen 
deputies  ;  I  cannot  do  it."  It  is  impracticable.  As  one  of 
the  gentlemen  said  a  moment  ago,  this  is  a  vicious  law,  and 
it  ought  never  to  find  a  place  on  the  statute  books. 

Mr.  Dufton,  Cambria :  In  many  of  our  counties,  aa 
in  Cambria,  we  have  special  return  days.  If  this  is  intended 
as  a  general  Act  we  ought  to  have  a  I'epealiug  clause.  As 
the  gentleman  from  Philadelphia  has  well  remarked,  this 
Act  requires  that  the  sherifi  shall  serve  process  at  once  in 
accoixlance  witli  existing  laws  as  herein  modified.  Does  that 
mean  to  modify  existing  legislation  by  special  Acts?  Is  this 
Act  to  repeal  special  legislation  or  is  this  to  l>e  a  general  Act 
merely  ? 

Mr.  Simpson,  Philadelphia:  Will  the  gentleman  read 
Section  1  ? 

Mr.  Dufton,  Cambria :  Section  1  says,  "  All  writs  of 
summons,  scire  facias,  attachment  and  capias  ad  responden- 
dum, issued  out  of  any  Court  of  Common  Pleas  in  this 
Commonwealth,  may  be  served  at  any  time  within  three 
mouths  from  the  date  thereof,  and  shall  be  made  returnable 
at  the  expiration  of  fifteen  days  from  the  service  thereof, 
except  as  herein  otherwise  provided  ;  but  the  return  of  an 
inability  to  serve  may  be  made  when  requested  by  plaintiff* 
at  any  time  after  the  issuing  thereof,  in  which  event  the 
return  day  shall  be  the  thirtieth  day  after  the  writ  was. 
issued."  Suppose  you  have  a  monthly  return  day;  will 
that  writ  be  made  returnable  to  a  monthly  return  day,  or 
does  it  make  its  own  return  day  ?  Is  this  general  or  special  ? 
If  it  is  general  legislation,  we  ought  to  have  a  repealintjj 
clause  repealing  these  special  acts. 

But,  in  order  to  bring  this  matter  before  the  Associa- 
tion, once  for  all,  I  move,  Mr.  President,  that  the  bill  be 
laid  on  the  table. 
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Mr.  Little,  Cambria:  I  second  the  motion. 

The  question  being  upon  the  motion  to  lay  the  bill  upon 
the  table,  it  was  agreed  to. 

Mr.  Henry,  Philadelphia :  I  move  that  we  now 
adjourn. 

Seconded  and  agi*eed  to. 

Adjourned. 


EVENING  SESSION 

The  Association  met  at  8  o'clock  P.  M.,  Vice  President 
William  M.  Hayes  in  the  chair. 

Mr.  Hayes,  Vice-President:  Grentlemen,  the  first 
order  of  business- is  the  report  of  the  Committee  on  Legal 
Biography.  Hampton  L.  Carson,  Esq.,  of  Philadelphia,  will 
make  the  report. 

Mr.  Carson,  Philadelphia :  The  Committee  on  Legal 
Biography  beg  leave  to  present  the  following  report  : 

REPORT  OP  COMMITTEE  ON  BIOGRAPHY 

The  Committee  on  Biography  have  the  honor  to  report 
that  they  have  carefully  considered  the  scope  and  character 
of  the  work  entrusted  to  their  hands,  and  are  of  the  opinion 
that  the  functions  of  the  committee  are  of  unusual  impor- 
tance and  interest.  It  would  be  but  a  narrow  view  of  our 
duty  to  confine  ourselves  to  the  collection  of  mortuary  sta- 
tistics relating  to  members  of  the  profession.  We  must 
collect  biojs^raphical  data.  The  life  of  the  law  is,  after  all^ 
the  aggregate  of  the  lives  of  the  members  of  the  profession, 
and  an\'  well-ordered  system  of  compiling  l^al  biographies^ 
written  from  the  standpoint  of  the  antiquarian  and  the  his- 
torian, as  well  as  of  the  analyst,  must  necessarily  form  part 
of  an  interesting  chapter  in  the  development  of  jurisprudence. 

It  was  Dr.  Jowett,  the  great  Master  of  Baliol,  who  once 
said  to  Mrs.  Humphrey  Ward  : 

We    shall  come   in  the  future  to    teach    almost    entirely  by 
biography,    *    *    *    and  we  shall  more  and  more  put  before  our 
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children  the  g^reat  examples  of  persons*  lives,  so  that  they  shall  have 
from  the  beginning  heroes  as  friends  in  their  thoughts. 

Apply  this  thought  to  the  work  of  our  own  profession. 
It  16  quite  clear  that  the  common  law  as  a  system  has  a  his- 
tory, ft  represents  constant  growth.  No  one  would  be  bold 
enough  to  assert  that  the  body  of  immemorial  customs  pre- 
vailingamong  the  semi-civilized  Saxons  of  Alfred  the  Great's 
day  was  precisely  the  same  as  the  laws  of  Edward  the  Con- 
fessor, although  that  monarch  boasted  that  he  was  but 
restoring  the  purity  of  the  Saxon  law.  A  difference  of  two 
hundred  years  must  have  had  its  influence,  and  so,  too,  the 
laws  of  Edward  the  Confessor  became  in  time  modified  and 
expanded  in  the  days  of  John,  one  hundred  and  fifty  years 
later.  Principles  themselves^  fundamental  though  they  be, 
change,  expand,  grow,  develop,  take  on  new  aspects,  are  sub- 
ject to  new  applications,  and  are  extended  by  the  judges  to 
new  conditions,  in  some  instances  amounting  to  judicial 
legislation.  To  really  know  the  life  of  the  law,  we  must 
know  the  lives  of  the  men  who  administered  it.  We  are  all 
familiar  with  the  importance  of  leading  cases,  and  with  the 
re^isons  urged  for  their  study.  A  case  represents  a  principle, 
but  behind  every  case  there  stands  a  judge,  and  behind  every 
judge  there  stands  an  occasion,  and  behind  the  occasion  there 
stands  the  century  that  produced  it.  If  we  wish  to  measure 
fairly  the  full  importance  of  a  case,  both  as  to  what  it  is  as  a 
philosophic  statement  of  the  law,  and,  as  a  condensed  store- 
house of  live  principles — a  potential  source  of  influence  for 
the  future,  destined  to  attect  the  most  distant  posterity — we 
must  know  not  only  who  the  judge  was  who  delivered  the 
opinion,  but  also  the  circumstances  attending  the  particular 
occasion  for  tlie  delivery  of  that  opinion.  Knowledge  is  not 
real  if  confined  simply  to  the  name  of  the  judge ;  in  ana- 
lyzing the  decision  we  necessarily  analyze  the  brain  that  pro- 
duced it.  Ancestry,  training,  education,  environment,  pro- 
duce certain  qualities  which,  when  brought  into  contact 
with   certain  conditions   of  society,  produce  a   discharge  of 
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force  at  a  given  point  in  place  and  time,  which  affects  the 
developraeut  and  progress  of  the  law. 

If  cases  are  representative,  must  not  the  author  of  the 
decision  in  the  case  be  equally  so  ? 

Cases  themselves  have  an  ancestry,  a  history,  a  dim  begin- 
ning, then  a  fully  developed  manhood,  and  an  influence  upon 
the  future.     Such  is  true,  also,  of  judges. 

No  one  can  fully  undei*stand  the  development  of  Penn- 
sylvania jurisprudence  without  a  profound  study  of  such 
leading  cases  as  IngersoU  vs.  Sergeant^  Wallace  vs.  Harmsiad, 
Lancaster  vs.  DolaVy  et  id  omne  genus;  and  equally  important 
are  the  lives  of  Tilghman,  Duncan,  Gibson,  Black,  Kennedy, 
Woodward  and  Shai-swood.  Let  these  names  stand  as 
examples  of  the  rest. 

The  committee  have  now  in  preparation  a  list  of  care- 
fully framed  interrogatories  to  be  addressed  to  leading  mem- 
bers of  the  Bar  in  every  county  of  the  State,  with  a  view  of 
eliciting  all  the  valuable  information  relating  to  the  histor}' 
of  the  law  in  each  particular  county,  going  back  to  the  earliest 
days  of  the  colony;  interrogatories  which,  if  fully  answered, 
will  give  us  not  only  complete  and  authentic  data  relating  to 
the  judges  who  held  positions  either  for  a  short  or  a  long 
period  of  time,  and  also  of  eminent  practitionei*s  of  the  law, 
who,  while  never  occupying  judicial  position,  contributed  by 
their  labors  to  the  great  work  of  expanding  the  empire  of 
jurisprudence.  These  questions,  if  carefully  answered,  will 
throw  light  on  the  early  history  of  Pennsylvania,  the  char- 
acter of  its  settlers,  the  hardships  they  encountered,  the  prob- 
lems they  were  called  on  to  face,  the  manner  in  which  they 
applied  the  principles  of  the  common  law  to  a  new  condition 
of  affairs,  and  following  the  story  down  since  the  days  of  the 
Divesting  Act  to  the  formation  of  a  separate  State  govern- 
ment, and  the  assumption  by  Pennsylvania  of  her  place  as  a 
member  of  our  Federal  Union,  will  present  in  unbroken  con- 
tinuity a  panoramic  display  upon  which  the  eyes  of  all  devout 
students  of  jurisprudence  of  the  present  generation  can  rest 
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with  satisfaction,  and  which  will  prove  of  iDStruction  and 
inspiration  to  our  children. 

A  no  less  important  part  of  the  work  of  the  Committee 
on  Biography  will  consist  of  the  collection  of  data  relating  to 
poilraits,  whether  painted  or  engraved,  of  the  men  who  have 
been  eminent  as  judges  and  lawyers.  It  was  Thomas  Carlyle 
who,  in  a  letter  of  May  3,  1854,  addressed  to  David  Laing, 
Esq.,  of  the  Signet  Library  of  Edinburgh,  expressed  himself 
as  tbllows : 

First  of  all,  then,  1  have  to  tell  you,- as  a  fact  of  personal  experi- 
ence, that  in  all  my  historical  investigations  it  has  been,  and  always 
is,  one  of  the  most  primary  wants  to  procure  a  bodily  likeness  of  the 
personage  inquired  after ;  a  good  portrait,  if  such  exists ;  failing 
that,  even  an  indifferent  if  sincere  one.  lu  short,  any  representa- 
tion, made  by  a  faithful  human  creature,  of  that  face  and  figure, 
which  he  saw  with  his  eyes,  and  which  /  can  never  see  with  mine, 
is  now  valuable  to  me,  and  much  better  than  none  at  all.  This, 
which  is  my  own  deep  experience,  I  believe  to  be,  in  a  deeper  or  less 
deep  degree,  the  universal  one  ;  and  that  every  student  and  reader 
of  history,  who  strives  earnestly  to  conceive  for  himself  what  manner 
of  fact  and  man  this  or  the  other  vague  historical  name  can  have 
been,  will,  as  the  first  and  directest  indication  of  all,  search  eagerly 
for  a  portrait,  for  all  the  reasonable  portraits  there  are;  and  never 
rest  until  he  have  made  out,  if  possible,  what  the  man's  natural  face 
was  like.  Often  I  have  found  a  portrait  superior  in  real  instruction 
to  half  a  dozen  written  "  biographies,**  or,  rather,  let  me  say,  I  have 
found  that  the  portrait  was  as  a  lighted  candle  by  which  the  biogra* 
phies  could  for  the  first  time  be  read,  and  some  human  interpretation 
made  of  them;  the  biographied  personage  no  longer  an  empty 
impossible  phantasm,  or  distracting  aggregate  of  inconsistent  rumors 
(in  which  state,  alas,  his  usual  one,  he  is  worth  nothing  to  anybody, 
except  to  be  as  a  dried  thistle  for  pedants  to  thrash,  and  for  men  to 
fly  out  of  the  way  of),  but  yielding  at  last  some  features  which  one 
could  admit  to  be  human. 

This  kind  of  value  and  interest  I  may  take  as  the  highest  pitch 
of  interest  there  is  in  historical  portraits ;  this,  which  the  zealous  and 
studious  historian  feels  in  them,  and  one  may  say  all  men  just  in 
proportion  as  they  are  "  historians  **  (which  every  mortal  is,  who  has 
a  memory,  and  attachments  and  possessions  in  the  past)  will  feel 
something  of  the  same,  every  human  creature,  something.  From 
that  I  suppose  there  is  abs6lutely  nobody  so  dark  and  dull  and  every 
way  sunk  and  stupefied  that  a  scries  of  historical  portraits,  especially 
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of  his  native  country,  would  not  be  of  real  interest  to  him ;  real,  I 
mean,  as  coming  from  himself  and  his  own  heart,  not  imaginary, 
and  preached  in  upon  him  by  the  newspapers,  which  is  an  important 
distinction. 

This  excellent  aud  impressive  statement  fully  illustrates 
the  possibilities  of  such  a  collection  of  legal  portraits  of 
distinguished  Pennsylvaiiians.  If  the  series  approach  any- 
thing like  perfection^  we  ought  to  be  able  to  have  a  complete 
collection  of  pictures  not  only  of  the  Chief  Justices,  but  of 
the  Associate  Justices  of  our  State,  many  of  which  are  now 
lacking,  or  perhaps  unknown.  Whether  they  exist  or  not 
can  only  be  determined  afler  careful  inquiry. 

We  have  hanging  upon  the  walls  of  the  Supreme  Court 
room  in  Philadelphia,  and  in  the  rooms  for  counsel,  an 
interesting  collection,  so  far  ai  it  goes,  containing  many,  but 
not  all,  of  the  Chief  Justices,  and  lacking  very  many  of  the 
Associate  Justices.  These  places  have  been  temporarily  sup- 
plied by  hanging  up  portraits  of  eminent  members  of  the 
Bar  who  never  held  judicial  positions.  The  collection  is 
badly  arranged,  inasmuch  as  no  chronological  order  has  l)een 
observed.  What  should  be  done  is  to  place  in  regular 
chronological  succession  the  portraits  of  the  Chief  Justices, 
with  a  proper  grouping  of  the  Associate  Justices  .occupying 
places  under  the  respective  Chief  Justices,  and  then,  &s  the 
eye  would  range  from  one  corner  of  the  room  to  the  other, 
the  mind  would  take  in,  in  proper  and  orderly  succession,  the 
names  and  features  of  the  great  judges  who  are  identified 
with  certain  periods  of  our  legal  development,  and  in  this 
way  unconsciously  associated  with  cases  themselves,  and  the 
names  of  tHe  reporters  whose  volumes  embodied  them,  a  correct 
notion  would  be  obtained  of  the  true  progress  of  the  law, 

Inforaiation  of  this  kind  to  be  useful  must  be  orderly. 
No  good  can  come  from  the  contemplation  of  a  mere  ill- 
assorted  mass  ;  but  when  reduc^  to  a  system  and  subjected 
to  the  principles  of  chronological  arrangement,  what  would 
otherwise  be  mere  food  for  curiosity  would  become  a 
definite  means  of  systematic  instruction. 
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What  can  be  done  with  the  material  already  accumn- 
lated  in  the  rooms  of  the  Supreme  Court  at  Philadelphia, 
could  be  done  upon  the  same  plan  at  the  various  legal 
centres  throughout  the  State. 

An  account  of  historic  buildings,  court  houses,  city 
halls  and  the  like,  will  play  a  no  I&ss  important  part  in  this 
work.  As  an  illustration  of  what  is  possible  in  this  line, 
your  committee  beg  leave  to  refer  to  the  admirable  address 
of  Judge  Pennypacker  of  the  Court  of  Common  Pleas  No.  2 
for  the  City  and  County  of  Philadelphia,  which  we  herewith 
refer  to  as  an  exhibit. 

When  the  Courts  of  Common  Pleas  of  Philadelpliia 
County  removed  from  tlie  neighborhood  of  the  old  State 
House  on  the  south  side  of  Chestnut  Street  near  Sixth 
Street  to  their  more  commodious  and  splendid  quarters  in  tiie 
City  Hall  at  Broad  and  Market  Streets,  Judge  Pennypacker 
sketched,  in  a  most  intei'esting  way,  the  history  of  the 
vacated  buildings. 

Speaking  briefly,  the  old  building  erected  in  1787  at  the 
southeast  corner  of  Sixth  and  Chestnut  Streets,  Philadelphia, 
was  known  as  Congress  Hall.  There  John  Adams  presided 
over  the  Senate ;  there  Madison  and  Fisher  Ames  contended 
with  each  other  upon  the  bill  to  establish  a  national  bank  ; 
there  Washington  was  inaugurated  for  his  second  term  ;  there 
John  Adams  was  inducted  into  the  Presidential  oflRce.  In  a 
similar  building  at  the  southwest  corner  of  Fifth  and  Chest- 
nut Streets  sat  the  Supreme  Court  of  the  United  States ;  there 
John  Jay  and  John  Rutledge  and  Oliver  Ellsworti)  presided 
as  Chief  Justices ;  there  Lewis,  and  Dallas,  and  Ingersoll, 
and  Tilghraan,  Rawle,  Dexter  and  Harper  apj^eared  to  argne 
their  causes. 

Between  them  stands  the  Hall  sacred  to  the  Declaration 
of  Indej^endence  and  the  Constitution. 

W'here  in  America  can  be  found  a  similar  group  of  his- 
toric buildings?  Quaint  in  their  simplicity,  solid  in  their 
structure,  thrilling  in  their  associations,  they  speak  each  hour 
to  the  Americans  of  to-day.     They  recall  the  plainness,  the 
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sti*ength,  the  endurance,  the  patriotism,  the  heroism  and  the 
sacrifices  of  our  early  days.  Invested  with  a  charm  that 
clings  not  to  the  mouldering  ruins  of  feudal  castles,  or  the 
frowning  prisons  of  the  Doge,  they  speak  not  of  tyranny,  but 
of  lil)erty.  They  are  shrines  and  places  of  baptism  where  our 
fathers  knelt  and  dedicated  themselves  and  their  children  to 
the  service  of  mankind. 

There  must  be  in  each  county  of  this  State  old  structures 
associated  with  early  Colonial  days,  or  there  may  be,  at  least, 
lingering  in  tlie  memories  of  aged  men,  recollections  of  struct- 
ures long  since  levelled  to  the  earth,  which  were  associated 
with  the  administration  of  justice  and  the  execution  of 
the  law. 

We  are  still  a  young  country,  but  unless  our  hands  are 
stretched  forth  in  time  to  seize  the  rapidly-vanishing  traces 
of  our  early  days,  much  useful  and  valuable  information 
will  perish. 

Therefore  your  committee,  in  connection  with  their 
interrogatories  relating  to  information  concerning  men,  have 
also  embodied  a  series  of  questions  relating  to  court-houses, 
or  buildings  used  for  the  purposes  of  a  court-house. 

The  committee  have  in  preparation  a  series  of  biographies 
relating  to  men  who  have  passed  away  within  the  last  year, 
whose  lives  are  worthy  of  commemoi*ation,  and  whose  labors 
were  such  as  to  impress  themselves  upon  the  body  of  our 
jurisprudence. 

Mr.  Richai*d  Vaux,  of  Philadelphia,  was  one  who  signed 
the  call  for  the  convention  which  organized  the  Pennsylvania 
Bar  Association,  in  which  he  took  a  keen  interest.  It  was 
death  alone  which  forestalled  his  perfecting  his  membership. 

Hon.  Grier  C.  Orr,  of  Armstrong  County,  was  a  mem- 
ber of  the  Pennsylvania  Bar  Association,  and  as  his  is  the 
first  death  among  our  members,  it  is  proper  that  a  suitable 
memorial  be  prepared,  and  the  committee  now  have  it  under 
consideration. 

The  committee  would  not  limit  its  laboi-s  simply  to  the 
preservation  of  data  relating  to  the  lives  of  those  who  were 
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members  of  their  Association.  The  life  of  such  a  jud^re  as 
the  late  Joseph  Allison,  of  Philadelphia,  for  instarnce,  should 
not  go  unrecorded — ^a  man  who  for  forty-five  years  had 
earnestly  and  zealously  devoted  himself  to  his  duties  with  a 
degree  of  benefit  to  the  community  which  it  is  difficult  to 
overestimate. 

In  conclusion,  your  committee  would  bespeak  the  earnest 
and  active  co-operation  and  support  of  every  member  ot  this 
Association,  and  invite  sympathy,  criticism  and  suggestion. 

Hampton  L.  Carson, 

Chah^ian. 
G.  B.  KuLP, 

C.  LaRue  Munson, 

James  I.  Brownson,  Jr., 

Daniel  K.  Trimmer. 

Mr.  Hayes,  M^-Pre^ideni :  You  have  heard  the  report 
of  the  Committee  on  Legal  Biography ;  what  action  shall  be 
taken  upon  it  ? 

Mr.  Rhoads,  Philadelphia :  I  move  that  the  report  be 
accepted. 

Duly  seconded  and  agreed  to. 


Mr.  Hayes,  Vice-President:  The  report  of  the  Com- 
mittee on  Legal  Education  is  next  in  order. 

Mr.  Snodgrass,  Harrisburg  :  On  behalf  of  the  Com- 
mittee on  Legal  Education,  I  have  the  honor  to  submit  the 
following  report : 

REPORT  OP  THE  COMMITTEE  ON  LEGAL 

EDUCATION 

The  Committee  on  Legal  Education  met,  at  the  call  of 
the  Chair,  on  Thursday,  December  19,  1895,  at  the  rooms  of 
the  Lawyers*  Club  in  Philadelphia.  After  a  full  discussion 
of  the  scope  of  the  committee's  work,  and  a. careful  consid- 
eration of  plans  for  making  its  work  effective,  it  was  deter- 
mined to  appoint  two  sub-committees,  one  consisting  of  seven 
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members,  to  be  a  ComDiittee  oi)  Curriculum,  and  the  other 
<x)nsi8tingorfive  members,  to  be  a  Committee  on  Uniformity. 
The  Committee  on  Curriculum  was  directed  to  formulate  a 
•course  of  preliminary  study  and  a  system  of  preliminary 
•examinations  for  the  registration  of  students  of  law,  a  curric- 
ulum of  study  for  admission  to  the  Bur  and  a  system   of 
£nal  examinations — the  end  in  view  being  the  securing  of 
uniformity  in  these  subjects  in  all  the  judicial  districts  of 
the  Commonwealth.     The  Committee  on    Uniformity  was 
directed  to  begin  its  work  at  the  point  at  which  the  work  of 
the  Committee  on  Curriculum   ceased,  its  duties  beiu^  of  an 
executive  character,  having  to  do  with  the  actual  adoption  of 
the  recommended  curriculum  by  local   boards  of  examiners 
and  tl»e  local  judiciary. 

The  Committee  on  Curriculum  was  accordingly 
api)ointcd  and  has  made  a  re|)ort  to  the  Committee  on  Legal 
Education  which  has  been  adopted  as  the  report  of  the  whole 
Committee  upon  the  subject  to  which  it  relates.  It  is 
xinnexed  hereto,  and  is  submitted  as  a  part  of  this  report. 

The  Committee  on  Uniformity  has  deemed  it  expedient 
to  make  no  oi*ganized  effort  to  secure  the  adoption  of  the  sug- 
gested standards  until  after  the  present  meeting  of  the 
Association,  for  it  is  largely  ujwn  the  intelligent  co-operation 
of  the  members  of  the  Association,  wlio  will  participate  in 
the  discussion  and  consideration  of  this  report,  that  the  Com- 
mittee on  Uniformity  must  depend  for  the  successful  prosecu- 
tion of  its  work.  As  a  preliminary  step,  however,  the  Com- 
mittee on  Uniformity  has  distributed  copies  of  the  report  of 
the  Committee  on  Curriculum  as  widely  as  possible  through- 
out the  Commonwealth,  in  order  that  the  discussion  of  the 
report  may  be  as  intelligent  as  possible,  and  in  order  to 
eliminate  as  far  as  possible  criticisms  which  do  not  represent 
the  result  of  careful  and  mature  deliberation.  If  it  is  the 
pleasure  of  the  Association  to  continue  the  Committee  on 
Legal  Education  in  existence,  it  is  the  design  of  that  commit- 
tee to  authorize  the  Committee  on  Uniformity  to  go  forward 
with  its  labors,  and  to  do  whatever  in  its  judgment  is  dcsir- 
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able  to  secure  the  adoption  of  the  standards  upon  which  the 
Association  finally  determines. 

Your  committee  ventures  to  express  the  hope  that  each 
of  the  members  of  the  Association,  both  in  debate  and  at  the 
time  of  the  voting,  will  bear  in  mind  that  no  great  reform, 
like  the  one  to  which  the  Association  has  pledged  itself,  can 
be  successfully  carried  through  if  each  individual  withholds 
his  co-operation  until  he  feels  himself  entirely  satisfied  with 
the  measure  proposed  for  adoption.  It  is  obviously  a  case  in 
which  all  must  unite  upon  certain  broad  and  general  prin- 
ciples, yielding  i)ersonal  preferences  with  respect  to  details* 
and  striving  conscientiously,  in  the  interest  of  uniformity,  to 
secure  the  adoption  of  any  report  whidi  is  in  substance 
satisfactory. 

As  a  result  of  its  labore  and  investigations,  your  com- 
mittee is  greatly  impressed,  not  only  with  the  existence  of  a 
need  for  reform  in  the  standaixls  and  methods  of  legal  educa- 
tion, but  also  with  the  belief  that  the  reform  is  at  this  time 
possible  if  this  Association  will  pleiige  itself  to  the  promotion 
of  the  interests  of  the  cause. 

RoBT.  Snodgrass, 

Cliav-man, 

GfiOKGE  Wharton  Pepper, 

Secretary, 

REPORT  OF  THE  SUB-COMMITTEE  ON    CURRICULUM 

The  sub-committee  of  live,  appointed  to  formulate  a 
curriculum  of  study  for  admission  to  the  Bar  and  a  system 
of  preliminary  and  final  examinations  suitable  for  adoption 
throughout  the  State  of  Pennsylvania,  res})ecfully  reports : 

I.  Your  committee,  in  conducting  its  investigation  of 
the  important  subject  committed  to  it,  has  been  confronted 
with  four  distinct  problems  for  solution.  The  first  of  these 
relates  to  the  scope  of  the  preliminary  examination  for  regis- 
tration of  students  of  law.  The  second  concerns  the  length 
of  the  coui'se  of  legal  study  between  the  time  of  registration 
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and  the  time  of  final  examination.  The  third  is  the  impor- 
tant problem  involved  in  the  mapping  out  of  a  suitable 
course  of  legal  study  to  be  pursued  by  candidates  for  final 
examination.  The  fourth  has  to  do  with  the  matter  of  final 
examinations — the  intervals  at  which  thev  should  occur,  and 
the  way  in  which  they  should  be  conducted.  Your  committee, 
after  anxious  consideration,  has  reached  a  solution  of  each  of 
these  problems,  and  begs  to  submit  herewith  a  detailed  report 
of  the  conclusions  reached,  and  the  reasons  upon  which  they 
are  based.  The  report  upon  these  specific  problems  is  fol- 
lowed by  a  statement  of  the  sense  of  the  committee  in  regard 
to  three  collateral  but  im|iortant  subjects  :  (1)  the  advisability 
of  requiring  the  student  to  spend  a  j)ortion  of  his  time  in  the 
office  of  a  practising  lawyer ;  (2)  the  feasibility  of  admitting  to 
the  Bar,  without  examination,  those  who  are  the  holders  of  law 
school  diplomas ;  and  (3)  the  recommendation  of  a  general 
course  of  reading,  iu  connection  with  the  course  of  study 
which  the  student  is  required  to  pursue.  The  report  con-, 
eludes  with  a  summary  statement  of  the  results  of  tlie  com- 
mittee's deliberations,  which  includes  a  scheme  of  preliminary 
examination  and  a  curriculum  of  study  to  be  required  of 
candidates  for  admission  to  the  Bar. 

I. — Prelitninary  Exatninations 

A  report  upon  this  subject  naturally  involves  two  dis- 
tinct considerations.  First,  What  shall  be  the  subjects  upon 
which  the  student  is  required  to  prepare?  Second,  How 
shall  the  examination  be  conducted  ? 

(a)  Upon  the  firet  point,  the  committee  is  of  opinion  that 
the  candidate  for  registration  should  be  thoroughly  prepared 
in  those  subjects  which  are  required  for  admission  to  the 
freshman  class  of  average  colleges  of  reputable  standing. 
Your  commmittee  understands  that  these  subjects  are  :  (1) 
The  English  Language  and  Literature;  (2)  Outlines  of 
Universal  History ;  (3)  The  History  of  England  and  of  the 
United    States;     (4)    Mathematics,    including    Arithmetic, 
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Algebra  to  Quadratics,  and  one  Book  of  Euclid ;  (5)  The 
Latin  Language  and  Literature ;  (6)  Modern  Geography. 
It  is  to  be  noted  that  a  conference  committee,  repi*esenting 
Harvard,  Yale,  Pennsylvania,  Cornell,  Columbia  and  Prince- 
ton, has  recently  agreed  upon  a  system  of  uniform  require- 
ment for  admissioti  to  the  Freshman  Class.  The  standard 
thus  fixed  will  doubtless  be  generally  adopted. 

The  coui'se  in  the  English  Language  and  Literature  is  of 
vital  importance.  The  student  must  be  familiar  with  the 
English  Grammar,  and  with  spelling.  He  must  know  the 
outlines  of  the  history  of  literature  both  in  England  and  in  the 
United  States.  The  course  must  go  further,  however,  and 
include  a  reading  and  study  of  selected  works  of  particular 
authoi*s,  so  that  the  student  will  be  prepared  for  an  examina- 
tion which  is  more  than  a  mere  test  of  momorv.  Tiie  course 
should  be  so  moulded  that  if  a  student  is  questioned  about 
Shakespeare  he  must  be  ready  to  prove  that  he  has  read  at 
least  one  of  the  plays,  and  to  give  an  intelligentaccount  of  it. 
If  it  relates  to  Milton,  or  Pope,  or  Gray,  or  Wordsworth,  or 
Tennyson,  the  student  must  be  prepared  to  give  the  charac- 
teristics oftheeiKKjh  for  which  each,  name  stands.  Your  com- 
mittee does  not  mean  to  contend  for  a  technical  traininsr  in 
literature,  but  merely  to  insist  that  a  man  should  have 
learned,  before  he  begins  to  study  law,  that  in  every  depart- 
ment of  human  activity  there  is  a  great  man  in  each  age  who 
impresses  himself  upon  his  generation  and  gives  to  that  age 
its  characteristics.  The  student  will  then  be  prepai'ed,  \vhen 
he  approaches  the  study  of  the  law,  to  grasp  the  significance 
of  the  names  of  Coke,  of  Hale,  of  Hardwicke,  of  Mans- 
field, of  Eldon,  of  Marshall,  of  Gibson,  of  Miller  and  of 
Bradley.  Your  committee  is  of  opinion  that  if  such  a  course 
of  preliminary  training  is  insisted  upon,  it  will,  in  almost 
every  case,  result  in  stimulating  in  each  student  a  desire  to 
continue  and  to  broaden  his  coui-se  of  reading,  and  that  it 
will  result  in  making  the  recommendation  of  a  general  course 
of  reading,  in  connection  with  the  course  of  legal  study,  some- 
thing more  than  a  mere  ''  counsel  of  ixjrfection." 
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In  regard  to  history,  your  committee  is  of  opinion  that 
the  student  should  have  that  familiarity  with  the  outlines  of 
Universal  History  which  may  be  gained  from  the  careful 
study  of  some  standard  historical  sketch.  A  far  more  search- 
ing requirement  is  recommended  in  regard  to  the  History  of 
England  and  of  the  United  States.  The  course  should  be 
designed  to  lead  up  to  an  examination  which  shall  l)e  some- 
thing more  than  a  mere  time-table  examination  on  names  and 
dates.  It  should  impart  to  the  student  an  ability  to  answer 
questions  in  regard  to  the  significance  of  historical  events,  and 
the  political  reasons  which  have  led  to  wars  and  treaties. 
Those  who  have  had  experience  as  members  of  boards  of 
examiners  have  met  with  many  students  who  could  give  the 
names  and  dates  connected  with  every  incident  in  our  Civil 
War,  but  who  utterly  broke  down  when  asked  what  the  war 
was  about,  and  what  were  the  political,  social  and  constitu- 
tional issues  upon  which  the  North  and  South  went  to  trial. 
Your  committee  believes  that  the  importance  of  a  thoughtful 
and  intelligent  study  of  the  History  of  England  and  of  the 
Unite<l  States  should  be  emphasized  not  only  by  general 
statements  of  the  importance  of  such  study,  but  by  requiring 
the  student  to  prepare  himself  for  examination  upon  the 
political  aspects  of  the  history  of  the  English-speaking  race, 
and  by  stipulating  that  he  shall  have  read  such  a  book  as 
"Johnston's  American  Politics." 

The  importance  of  mathematical  study  should  not  be  over- 
estimated. If  by  a  mathematical  training  a  student  has  not 
learned  to  reason  exactly,  he  cannot  be  expected  to  grapple 
with  the  more  exact  branches  of  our  law — the  law  of  future 
interests,  the  rule  against  per|)etuities,  common  law  ])lead- 
ing  and  equitable  trusts.  A  thorough  grounding  in  arith- 
matic  should  l>e  insisted  upon.  Your  committee,  how- 
ever, inclines  to  the  view  that  if  the  student  desires  he  should 
\ye  permitted  to  substitute  logic  for  algebra  and  geometry. 
In  order  that  logic  may  be  an  equivalent  for  these  subjects, 
the  course  should  obviously  be  a  thorough  one,  leadin*^  up  to 
a  searching  examination. 
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The  course  in  Latin  should  include  a  thorougli  drill  in 
the  Latin  grammar,  and  in  Arnold's  Latin  Prose  composition. 
The  student  must  have  read  fpur  books  of  Caesar,  and  either 
six  books  of  the  ^neid  or  the  four  orations  of  Cicero  against 
Cataline.  There  are  reasons  in  favor  of  permitting  the  stu- 
dent to  offer  as  a  substitute  for  Latin  some  one  modern  lan- 
guage, say  either  German  or  French  ;  but  upon  the  whole 
your  comraitt<?e  believes  that  the  universal  requirement  of 
Latin  is  to  be  preferred. 

The  requirement  of  modern  geogi'aphy  needs  no  justifi- 
cation. The  student  should  be  given  to  underetand  that  he 
is  liable  to  be  questioned  with  more  than  ordinary  minute- 
ness upon  points  of  geography  involved  in  questions  of  cur- 
rent interest  and  importance ;  as,  for  example,  the  exact  geo- 
grapical  description  of  Behring  Sea,  or  of  the  South 
American  countries  directly  or  indirectly  concerned  in  the 
Venezuela  matter. 

(6)  As  respects  preliminary  examinations,  the  committee 
is  of  opinion  that  they  should  be  principally  written  examina- 
tions, supplemented  by  orals  if  the  examiners  so  desire.  It 
is  only  by  means  of  questions  carefully  prepared  and  delib- 
erately considered  that  a  fair  examination  can  be  held. 
Examines  cannot  properly  discharge  their  duty  if  they  leave 
the  formulation  of  questions  to  the  inspiration  of  the  moment. 
If  this  is  done,  the  questions  will  be  ridiculously  easy  or 
unreasonably  difficult.  The  questions  should  be  framed  with 
as  much  care  as  would  be  used  in  framing  a  cross  inter- 
rogatory designed  to  bring  out  all  that  the  witness  knows 
upon  the  point  under  investigation.  The  student  should  not 
be  permitted  in  his  answer  to  cloud  the  air  with  a  multitude 
of  words.  He  should  be  held  down  to  the  very  question 
which  has  been  submitted  to  him.  If  the  question  has  been 
properly  prepared,  he  will  not  be  entitled  to  ask  to  have  it 
explained,  and  he  ought  to  stand  or  fall  by  the  answer  which 
he  gives  unaided.  In  the  judgment  of  your  committee  every 
examination  should  include  the  writing  of  a  composition  or 
essay    by  the  student,  to  test  his  ability  to  express  himself 
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in  good  English.  It  is  not  unreasonable  to  prevent  a  student 
from  registering  who  fails  to  satisfy  this  test  of  his  prepara- 
tion, even  if  upon  other  heads  he  has  shown  himself  to  be 
possessed  of  much  technical  information.  Your  committee 
•cannot  urge  too  strongly  the  great  importance  which  it 
attaches  to  this  feature  of  the  examination. 

Your  committee  is  of  opinion  that  graduates  in  arts  or 
science,  of  colleges  of  recognized  standing,  should  l)e  permitted 
to  register  without  examination.  It  is  not  desirable  that  the 
question  of  the  standing  of  the  several  institutions  of  learning 
should  be  left  for  determination  to  each  of  the  local  boards  of 
«xaminei*s.  If  this  were  done,  a  diploma  would  l)e  recognized 
an  one  judicial  district  which  the  committee  in  another 
Avould  refuse  to  receive.  Your  committee  is  of  opinion  that 
-the  Committee  on  Legal  Education  of  the  Bar  Association 
should  in  each  year  promulgate  for  the  ensuing  year  a  list  of 
the  collies  whose  diplomas  will  be  accepted  in  lieu  of  a  pre- 
liminary examination.  The  importance  of  a  definite  rule 
upon  this  subject  is  obvious.  It  is  not  proper  that  the  accept- 
ance or  rejection  of  a  diploma  should  be  left  to  the  decision 
of  the  moment  when  the  Board  of  Examinei's  has  assembled 
and  their  determination  is  liable  to  be  influenced  by  the 
length  of  the  list  of  applicants  for  examination,  and  the 
amount  of  time  which  is  at  their  disposal  for  the  discharge  of 
their  duties.  The  student  is  entitled  to  know  in  advance 
whether  his  degree  entitles  him  to  registration,  or  whether  he 
•>vill  be  required  to  submit  to  examination. 

In  fine,  your  committee  is  of  opinion  that  a  candidate 
for  registration  should  not  be  permitted  to  roister  unless 
(having  been  subjected  to  examination)  he  auswei*s  satisfac- 
torily at  least  sixty  per  cent,  of  the  questions  submitted  to 
him,  and  not  then  if  he  proves  deficient  in  the  writing  of  such 
an  essay  or  composition  as  was  suggested  above. 

II.  Course  of  Legal  Study 

Your  committee  is  of  opinion  that  much  might  be  said 
in  favor  of  the  abolition  of  a  time  requirement  of  legal  study 
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between  the  date  of  registration  and  final  examination.  Iti 
law  schools  the  course  must  be  of  a  prescribed  length  m 
order  that  the  students  may  be  arranged  in  classes,  and  ii> 
order  that  instruction  may  be  giv^en  systematically.  No  such 
consideration  is  present  in  the  case  of  a  student  who  is  pur- 
suing his  studies  alone,  or  with  the  aid  of  a  pi-eceptor,  and  it 
should  seem  only  fair  to  permit  him  to  come  up  for  exami- 
nation whenever  he  considers  himself  fitted  to  pass.  At  the 
same  time  your  committee  recognizes  that  the  requirement 
of  a  fixed  period  of  legal  study  has  some  well-defined  advan- 
tages. If  a  student  is  eai'nest  and  industrious,  it  is  quite 
certain  that  he  will  apply  to  advantage  all  the  time  required 
by  a  reasonable  rule  upon  this  subject,  and  he  will  find  two* 
or  three  years  none  too  long  for  a  grounding  in  the  principles 
of  our  law.  If,  on  the  other  hiind,  the  student  is  a  less- 
thoughtful  and  a  less  admirable  man,  either  the  full  time 
required  by  a  fixed  rule  will  be  necessary  for  his  preparation, 
or  he  will  be  tempted  to  overestimate  his  capacity  and  make 
a  succession  of  fruitless  attempts  to  pass  at  shorter  intervals, 
thus  increasing  the  work  of  the  examiners  and  doing  himself 
a  serious  injury.  Your  committee  therefore  favoi*s  a  fixed 
period  of  legal  study.  While  recognizing  that  under  exist- 
ing conditions  two  years  would  be  a  sufficient  time  within 
which  to  prepare  for  final  examination,  your  committee 
believes  that  the  course  of  study  indicated  below  requires 
that  three  yeare  should  be  devoted  to  it  by  the  student.  It  is 
understood,  however,  that  ''three  years"  means  three  aca- 
demic years,  as  that  term  is  used  in  a  college  or  law  school 
Thus,  if  a  student  registers  at  the  end  of  the  summer  vaca- 
tion in  1896,  he  would  be  qualified  to  present  himself  for 
final  examination  in  the  spring  of  1899. 

III.  Curriculum  of  Legal  Study 

After  a  careful  consideration  of  the  problem  connected 
with  the  course  of  study  for  admission  to  the  bar,  your  com- 
mittee has  reached  the  conclusion  that  the  subjects  of  require- 
ment may,  with  advantage,  be  designated,  but  considers  it 
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unwise  to  fix  the  course  by  reference  to  particular  text-books. 
The  literature  of  the  law  is  constantly  changing,  and  it  often 
happens  that  new  publications  are  better  adapted  to  the 
student's  needs  than  those  that  have  theretofore  been  recom- 
mended to  him.  It  seems  wise,  therefore,  for  the  Committee 
on  Legal  Education  to  put  forth  a  list  of  recommended 
books  connected  with  the  several  courses  of  study,  but  to 
revise  the  list  every  year  in  order  that  it  may  be  kept  abreast 
of  the  times.  Your  committee,  accoixlingly,  invites  your 
attention,  fii^t,  to  the  course  of  study,  and  second,  to  the  liter- 
ature of  those  courses. 

A. — Courses  of  Study 

First  Year. — Your  committee  is  of  opinion  that  the 
course  of  study  for  the  first  of  the  three  years  should  include 
the  following  subjects:  (1)  Elementary  Law  ;  (2)  a  general 
survey  of  the  development  of  so  much  of  the  commcm  law 
as  is  represented  by  the  first  two  books  of  Blackstone ; 
(3)  Contracts;  (4)  Torts;  (5)  Crimes;  (6)  Common  Law 
Pleading. 

A  course  of  reading  in  the  elements  of  law  is  particu- 
larly desirable.  The  student  at  the  outset  should  become 
familiar  with  theories  of  the  nature  and  source  of  law,  the 
development  of  society,  the  grand  divisions  of  the  law  and 
the  relation  which  they  bear  to  one  another.  Of  coui'se.  the 
reader  of  the  introduction  to  Blackstone's  Commentaries 
gains  some  information  upon  these  points,  but  many  of  the 
theories  to  which  Blackstone  gives  his  adherence  have  been 
abandoned  in  modern  times,  and  it  seems  desirable  to  require 
of  the  student  a  preparation  based  upon  the  result  of  modern 
thought  and  research. 

The  student  may  with  advantage  begin  his  acquaintance 
with  the  common  law  by  reading  the  first  two  books  of  Black- 
stone. It  must  not  be  forgotten,  however,  that  there  is  a 
danger  in  confining  the  student  too  closely  to  Blackstone  in 
this  connection,  because  he  is  apt  to  look  upon  the  work  as  a 
codification  of  law,  and   to  forget  that  our  legal  system  is 
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essentially  a  growth  and  development  which  demands  histor- 
ical study.  As  the  primary  feature  in  its  history  is  the  law 
of  real  property  and  the  feudal  system,  your  committee  is 
of  opinion  that  an  elementary  work  upon  the  history  of  the 
law  of  real  property  may  with  advantage  be  placed  in  the 
hands  of  the  student  of  Blackstone ;  for  it  is  believed  that  by 
using  the  two  in  conjunction  the  most  beneficial  results  will 
be  attained. 

A  study  of  the  principles  of  contract  is  recommended  for 
the  first  vear.  The  student  should  become  familiar  with  the 
nature  and  scope  of  the  contractual  obligation,  and  should  be 
grounded  in  the  fundamental  doctrines  of  consideration,  offer 
and  acceptance,  etc.,  etc.,  in  order  that  he  may  be  prepared 
at  a  later  stage  of  his  course  for  a  study  of  such  special 
developments  of  the  law  of  contracts  as  Bills  and  Notes,  the 
Contracts  of  Carriers,  Insurance,  etc.,  etc. 

The  study  of  torts  may  with  advantage  be  prosecuted 
in  the  first  year.  The  law  of  torts  as  a  whole  presents  no 
great  difficulties  to  the  student,  and  it  is  of  such  fundamental 
importance  that  no  doubt  can  be  entertained  as  to  the 
ex|>ediency  of  assigning  it  a  place  in  the  early  part  of  the 
curriculum. 

The  same  remarks  Apply  to  the  study  of  the  elements  of 
criminal  law.  Side  by  side  with  property,  contracts  and 
torts,  this  branch  deserves  to  stand  as  one  of  the  foundations 
of  the  student's  course  of  legal  study. 

The  importance  of  the  study  of  common  law  pleading  is 
admitted  by  all,  and  your  committee  is  of  opinion  that  the 
study  should  be  undertaken  in  the  first  year,  as  at  least  an 
elementary  knowledge  ot  it  is  necessary  to  an  adequate 
understanding  of  much  of  the  law  of  contracts  and  of  toi'ts. 
A  study  of  code  pleading,  or  of  other  modern  developments 
of  the  law  of  procedure,  must  always  begin  with  a  study  of 
the  common  law  system  of  pleading,  and  your  committee 
feels  that  it  is  voicing  the  sentiment  of  the  Bar  when  it 
insists,  not  only  upon  the  practical  importance,  but  upon  the 
educational  value,  of  a  sound  preparation  in  this  subject. 
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Secotul  Year,  Your  committee  is  of  opinion  that  the 
course  of  study  for  the  second  of  the  three  years  should 
include  the  following  subjects:  (1)  Property;  (2)  Equity; 
(3)  Evidence;  (4)  Sales;  (5)  Partnership;  (6)  Quasi-Con- 
tracts;  (7)  Agency. 

Upon  the  course  for  the  second  year  as  thus  mapped 
out,  your  committee  deems  it  uueoessary  to  comment — unless, 
indeed,  a  justification  is  neede<l  for  including  the  course  on 
Quasi -Contracts  in  the  list  of  subjects  of  study.  Upon  this 
point  it  may  not  be  improper  to  remind  the  Bar  that  the  law 
of  Quasi-Contracts,  so  called,  is  nothing  more  nor  less  than 
that  branch  of  the  law  which  has  to  do  with  the  obligations 
ilesignated  by  our  older  writers  as  the  "  contract  implied  in 
law."  It  is  obvious  that  nothing  but  confusion  can  result 
Irom  a  classification  which  couples  the  contractual  obligation 
resulting  from  a  meeting  of  minds  upon  the  one  hand,  with 
the  obligation  which  is  wholly  independent  of  a  meeting  ot 
minds  on  the  other.  It  is,  of  course,  immaterial  whether  the 
evidence  of  the  meeting  of  minds  takes  the  form  of  the  express 
statements  or  declarations  of  the  parties,  or  of  facts  from  which 
the  existence  of  an  intention  to  contract  may  be  referred.  In 
either  case  the  resulting  obligation  is  a  contractual  obliga- 
tion, whether  we  call  it  an  express  contract  or  an  implied 
contract.  But  when  we  turn  to  that  important  department 
of  the  law  where  there  is  a  recognized  obligation  which  may 
be  enforced  in  a  contractual  action,  but  where  the  ciixium- 
«tances  preclude  the  existence  of  a  contract  express  or  implied, 
it  is  obvious  that  wo  have  (so  far  as  substantive  law  is  con- 
cerned) crossed  a  boundary  line  between  two  departments  of 
jurisprudence  and  that  we  must  subject  the  field  into  which 
we  have  come  to  independent  examination  and  study.  Your 
committee  undei'stands  that  it  is  to  this  obligation  indepen- 
dent of  contract  (which  in  old  times  was  improperly  called 
''contract  implied  in  law")  that  modern  writers  have  given 
the  name  of  Quasi-Con  tract ;  and  your  committee  is  impressed 
with  the  importance  of  directing  the  student's  attention  to 
the  wide  distinction  which  separates  the  one  branch  of  law 
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from  the  other,  and  to  the  important  resnlts  whicli  follow 
from  the  difference. 

Third  Yecir.  Your  committee  is  of  the  opinion  that 
the  course  of  study  for  the  thiixl  of  the  three  years  should 
include  the  following  subjects:  (1)  Projjerty  (continue<l) ;  (2) 
Constitutional  Law ;  (3)  Corporations ;  (4)  Bills  and  Notes  ; 
(5)  Domestic  Relations;  (6)  Practice  in  Pennsylvania;  (7) 
Pennsylvania  statutes  on  practice  and  the  organization  and 
jurisdiction  of  courts;  (8)  Decedents'  Estates;  (9)  Pennsyl- 
vania cases  on  Replevin,  Ejectment  and  Assumpsit. 

B. — The  Literature  of  the  Courses 
Your  committee  has  already  expressed  a  belief  that  a 
list  of  recommended  books  should  be  made  the  subject  of  a 
constant  revision,  in  order  that  advantage  may  be  taken  of  all 
that  is  valuable  in  new  publications.  Subject  to  this  general 
statement  of  policy,  the  committee  submits  its  suggestions 
with  respect  to  the  works  which  a  student  may  use  with 
advantage. 

In  making  its  suggestions  your  committee  desires  to  call 
attention  to  the  collections  of  cases  for  the  use  of  students, 
which  have  been  published  during  the  last  few  years.  The 
importance  of  these  publications  it  is  difficult  to  over-estimate. 
As  a  basis  of  class-room  work  they  are  being  used  in  the 
leading  law  schools  of  the  country,  in  many  instances  to  the 
exclusion  of  text-books.  Entirely  independently  of  such  a 
use  of  them,  they  will  be  found  invaluable  as  adjuncts  to  the 
text- books  and  treatises,  for  tliev  save  the  time  which  the 
student  would  otherwise  spend  in  hunting  for  cases  in  the 
original  reports,  and,  in  a  multitude  of  instances,  they  put 
within  the  reach  of  a  student,  cases  which  would  otherwise 
be  inaccessible  to  him  on  account  of  the  limited  library 
facilities  to  which  he  has  access. 

In  this  connection,  the  committee  calls  attention  to  such 
products  of  ri{)e  scholarship  as  Gray's  Cases  on  Pro]>ertyy 
Ames'  and  Smith's  Cases  on  Torts,  Bigelow's  Cases  on  Torts, 
Thayer's  Cases  on  Evidence,  Thayer*s  Cases  on  Constitutional 
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Law,  Ames's  Cases  ou  Bills  and  Notes,  Ames's  Cases  on  Trusts, 
Ames's  Cases  ou  Pleading,  Williston's  Cases  on  Sales, 
Keeuer's  Cases  on  Quasi-Contracts,  McClain's  Cases  on 
Carriers,  Huffcutt's  Cases  on  Contracts,  and  Cummings'  Cases 
oh  Private  Corporations.  Such  collections  of  cases  are,  so  to 
speak,  new  features  of  our  legal  literature ;  and  your  com- 
mittee considei's  it  proper  to  direct  the  attention  of  students 
and  Bar  to  the  important  place  which  they  are  adapted  to 
fill. 

The  following  text-books,  case  books  and  treatises  are 
recommended  in  connection  with  the  several  courses  outlined 
above  : 

First  Year, — Markby's  Elements  of  Law,  Sharswood's 
Blackstone,  Digby's  History  of  the  Law  of  Real  Property, 
Cox's  Common  Law,  Anson  on  Contracts,  Williston's  Cases, 
Huffcutt's  Cases,  Bigelow  on  Torts,  Bigelow's  Cases  and 
Ames  &  Smith's  Cases,  May  on  Criminal  Law,  Stephen  on 
Pleading,  Ames's  Cases. 

Second  Year. — Challis,  Washburn  or  Williams  on  Real 
Property  with  Gray's  Cases  and  Gray  on  Restraints  on  the 
Alienation  of  Property  ;  Bispham  on  Equity  and  Laussatt's 
Essay  on  Equity  in  Pennsylvania  (reprinted  in  Vol.  I : 
Reports  of  Pennsylvania  Bar  Association) ;  Best  on  Evidence 
(Chamberlayne's  Edition),  Thayer's  Cases;  Blackburn  or 
Benjamin  on  Sales,  Williston's  Cases;  Parson's  (Theophilus) 
on  Partnership ;  Keener  on  Quasi- Contracts,  Keener's 
Cases ;  Mechem  on  Agency. 

Third  Year. — Gray  on  the  Rule  against  Perpetuities ; 
Rawlc  on  Covenants  for  Title,  and  Mitchell  on  Real  Estate 
and  Conveyancing  in  Pennsylvania  ;  Cooley's  Principles  of 
(constitutional  Law,  Thayer's  Cases  ;  Taylor  on  Private  Cor- 
l>orations,  Cummings'  Cases ;  Bigelow  on  Bills  and  Notes, 
Ames's  Cases;  Schouler  on  Domestic  Relations;  Troubat 
&  Haly's  Practice  in  Pennsylvania,  or  Brewster's  Practice ; 
Lewis'  **  Courts  of  Pennsylvania  in  the  Seventeenth  Cen- 
tury"  (reprinted   in  Vol.   1 ;  Rejwrts  of  Pennsylvania  Bar 
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Association) ;  Trickett  on  Liens  in  Pennsylvania ;  important 
Pennsylvania  Statutes. 

The  Pennsylvania  Statutes  contemplated  in  the  outline 
of  the  third  year  course  are  left  for  selection  to  the  L(x»l 
Boards  of  Examiners,  who  are  requested  to  set  forth  for 
the  information  of  students  in  their  respective  districts  a  list 
of  the  titles  in  Purdon's  Digest,  and  in  Pepper  &  Lewis's 
Digest  upon  which  the  candidates  for  examination  are 
expected  to  be  prepared. 

IV.  System  of  Final  Examinations 

Under  this  head  it  is  proper  to  consider  (a)  the  time  or 

times  at  which  final  examinations  should  be  held,  and  (6)  the 

method  of  conducting  them. 

(a)  The  times  at  which  final  examinations  should  be 
held. 

The  custom  which  at  present  prevails  throughout  the 
Commonwealth  is  to  hold  a  single  final  examination  at  the 
end  of  a  student's  course  of  study,  and  to  admit  him  or  reject 
him  in  accordance  with  the  result  of  the  test  to  Avhich  he  is 
then  subjected.  Without  commenting  upon  the  wisdom  of 
such  a  custom  in  connection  with  the  requirements  for  admis- 
sion which  have  been  deemed  sufficient  in  the  past,  your  Com- 
mittee is  of  opinion  that  upon  the  basis  of  the  course  of  study 
recommended  in  this  report,  better  results  will  be  reached  by 
permitting  the  student  to  come  up  for  examination  at  inter- 
vals during  his  course,  and  thus  to  dispose  of  the  several 
subjects  of  requirement  by  degrees.  The  strain  upon  the 
student  will  thus  be  reduced  to  a  minimum,  the  time  con- 
sumed in  conducting  thorough  examinations  upon  each  of  the 
coui'ses  will  be  more  conveniently  distributed,  and  the  stu- 
dent's preparation  in  each  course  will  \ye  more  thorough  ; 
for  he  will  be  enabled,  for  the  time  being,  to  devote  his 
undivided  attention  to  mastering  a  few  subjects  instead  of 
being  compelled  to  diffuse  his  energies  in  the  attempt  to  pre- 
pare himself  upon  many.  Your  committee  is  of  opinion 
that  final  examinations  should  be  held  in  each  judicial  dis- 
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trict  twice  in  each  calendar  year.  One  of  these  examinations 
should  be  held  in  June,  and  this  should  be  the  principal 
examination  at  which  all  candidates  should  be  required  to 
present  themselves.  The  second  examination  (to  be  held  in 
December)  should  be  conducted  for  the  benefit  of  those  who 
have  been  conditioned  in  the  examination  of  the  preceding 
June.  No  new  candidates  should  be  permitted  to  present 
themselves  for  examination  at  the  J)eceml)er  term,  unless 
they  are  holders  of  law-school  «iiplomas,  as  hereinafter 
explained.  At  the  June  examination,  students  should  be 
permitted  to  present  themselves  for  examination  in  the  sub- 
jects of  study  allotted  to  the  academic  year  then  drawing  to 
its  close.  It  does  not  seem  feasible  to  subdivide  the  years 
and  permit  students  to  come  up  for  examination  at  shorter 
intervals,  during  the  autumn,  winter  and  spring,  because 
of  the  danger  that  under  such  a  system  the  student's  prepara- 
tion will  be  fragmentary  and  disjointed,  and  the  advantages 
incident  to  the  contemporaneous  study  of  a  reasonable  number 
of  cou  1*868  will  be  lost.  On  the  other  hand,  it  does  not  seem 
fair  to  the  student  who  has  failed,  wholly  or  in  part^  at  the 
June  examination,  to  compel  him  to  lose  a  year,  or  to  bear 
the  burden  of  a  double  examination  in  the  ensuing  June; 
and  accordingly  your  committee  has  determined  to  recom- 
mend the  holding  of  the  December  examination,  as  explained 
above,  for  the  benefit  of  candidates  who  have  theretofore 
been  found  wanting,  as  well  as  to  afford  an  opportunity  to 
law  school  graduates  to  present  diplomas  granted  sub- 
sequently to  the  examinations  held  in  the  preceding  June. 
It  is  to  be  observed  that  the  provisions  here  suggested  in 
r^ard.  to  the  division  of  the  course  into  years  are  for  the 
convenience  of  the  student.  Any  student  who  prefers  the 
old-fashioned  system  may  elect  to  take  all  his  examination  at 
the  end  of  his  course. 

(6)  Method  of  conducting  examinations. 

Your  committee  is  strongly  of  opinion  that  the  final 
examinations  like  the  preliminaries  should  be  in  the  first 
instance  written.     They  should  he  held  on   successive  days 
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during  an  examination  week,  and  the  student  should  be 
allowed  four  or  five  hours  in  which  to  study  each  examina- 
tion paper,  and  write  out  his  answers.  As  a  rule,  not  more 
than  one  examination  should  be  held  on  each  day.  Students 
who  answer  satisfactorily  sixty  per  cent,  or  more  of  the  ques- 
tions upon  a  given  course  should  be  permitted  to  pass  in  that 
course  without  further  examination.  Students  who  fail  to 
answer  fifty  per  cent,  of  the  questions  should  be  conditioned 
without  further  examination.  Students  whose  percentage  of 
satisfactory  answers  ranges  from  fifty  to  sixty  per  cent, 
(students,  in  other  words,  whose  status  is  doubtful)  sliould 
be  required  to  pass  an  oral  examination,  in  order  that  the 
examiners  may  have  a  further  opportunity  to  determine 
whether  they  should  be  passed  or  conditioned. 

Your  committee  of  course  recognizes  the  fact  that  the 
efficacy  of  any  system  of  examinations  de|)ends  largely  upon 
the  spirit  in  which  the  system  is  put  into  operation  by  tliose 
who  are  charged  with  the  duty  of  conducting  the  examina- 
tions. Your  committee,  however,  believes  that  much  of  the 
lack  of  thoroughness,  and  of  the  lack  of  uniformity  in  the 
conduct  of  final  examinations  throughout  the  Commonwealth, 
has  been  due  more  to  the  absence  of  a  definite  theory  upon 
which  to  conduct  the  work  of  the  Local  Boards  than  to  any 
want  of  ability  or  interest  upon  the  part  of  the  Examiners 
themselves.  Your  committee  indulges  the  ho])e  that  if  this 
report  is  in  substance  adopted,  and  is  put  into  the  hands  of  the 
Committee  on  Uniformity  for  promulgation,  the  judges  in 
the  several  districts,  and  their  appointees  upon  the  Boards  of 
Examiners,  will  find  that  it  represents  a  coherent  and  carefully 
matured  plan  of  work,  from  a  faithful  following  of  .which 
nothing  but  good  results  can  ensue.  The  committee  has  felt 
some  hesitation  in  recommending  any  plan  which  involves  an 
addition  to  the  labors  of  the  local  Boards,  and  it  is  for  this 
reason  that  it  has  been  thought  proper  to  report  in  favor  of 
the  preparation  in  each  year,  by  representatives  of  the  Com- 
mittee on  Legal  Education,  of  standard  examination  papers  on 
each  of  the  courses  included  in  the  curriculum,  which  papers 
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can  be  trnnsmitted  sealed  to  the  Secretary  of  any  local  Board 
of  Examiners  which  mav  desire  to  make  use  of  them  in  the 
annual  examination.  A  single  set  of  papers  for  each  annual 
examination  would  answer  every  I'equirement ;  because 
it  is  part  of  your  committee's  recommendation  that  the 
examinations  should  be  held  at  the  same  time  all  over  the 
Commonwealth,  thus  avoiding  the  danger  of  permitting  the 
candidates  in  any  district  to  gain  access  to  standaixl  examina- 
tion papers,  which  might  otherwise  have  found  their  way 
previously  into  the  hands  of  students  in  another  district. 
Your  committee  is  of  opinion  that  if  a  week  is  thus  set 
apart  for  examinations,  and  if  one  member  of  the  local  Board 
is  detailed  to  preside  at  each  of  the  written  examinations 
during  the  week,  there  will  be  no  inci^ase  of  work  for  the 
members  of  those  Boards  which  make  use  of  the  standard 
examination  paper.  By  thus  detailing  the  members  of  the 
local  Boards  to  superintend  the  several  examinations  better 
results  will  be  attained  in  the  criticism  of  the  students' 
answers  than  under  the  present  system,  for  the  committemen 
who  are  put  in  charge  of  the  examination  in  a  given  course 
will  have  their  attention  es])ecially  directed  to  that  subject  of 
study,  and  they  will,  in  a  sense,  become  specialists  therein. 
As  the  system  recommended  in  this  repoit  greatly  reduces  the 
number  of  examinations  held  in  the  course  of  the  year,  as 
compared  with  the  system  which  now  prevails  in  many  coun- 
ties, the  committee  suggests  to  the  courts  the  importance  of 
lengthening  tiie  term  of  service  of  members  of  the  local 
Boards.  A  member  of  the  Bar  who  serves  for  a  term  of  five 
years  is  better  able  to  familiarize  himself  with  the  system  of 
study  and  examinations  than  a  man  who  serves  for  a  year  only. 
Greater  stability  will  be  secured  by  longer  terms,  and  a  perma- 
nent policy  upon  the  part  of  the  Board  will,  become  possible. 
Your  committee  anticipates  that  men  will  be  found  in 
each  district  who  will  oppose  the  adoption  of  the  plan  out- 
lined in  this  report,  either  from  inherent  conservatism,  or  a 
dread  lest  the  autonomy  of  the  local  Bai^s  is  to  be  destroyed, 
or  a  belief  that  they  could  suggest  a  better  plan.     With  such 
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men  it  will  be  the  duty  of  the  Committee  on  Uniformity  to 
deal.  It  is  anticipated,  however,  that  few  of  the  judges  will 
be  found  among  their  number ;  and  if  the  judges  in  the  judicial 
districts  throughout  the  Commonwealth  approve  a  plan  put 
forth  by  the  Bar  Association,  the  practical  success  of  the  plan 
will  be  assured.  It  may  not  be  out  of  place  to  observe  in 
this  connection  that  the  advantages  of  harmony  of  action 
upon  the  part  of  the  Bar  of  the  Commonwealth  are  so  great, 
and  the  disadvantages  which  result  from  a  lack  of  uniformity 
of  requirement  are  so  serious,  that  it  might  almost  be  said 
that  it  is  more  expedient  that  the  system  of  study  and  exami- 
nations should  be  settled  throughout  the  State  than  that  it 
should  be  well  settled.  This  principle  should  be  borne  in 
mind  by  those  who  are  tempted  to  criticise  your  committee^s 
recommendations  ;  although  it  goes  without  saying  that  your 
committee  believes  that  the  system  herein  advocated  will, 
upon  the  whole,  be  found  to  be  better  adapted  to  the  present 
needs  of  the  profession  tlum  any  other  that  can  be  devised  at 
this  time.  In  some  of  our  sister  Commonwealths  a  central 
Board  of  State  Examiners  has  been  erected,  which  conducts 
all  the  examinations  for  admission  to  the  Bar.  The  exami- 
ners are  specialists — men  who  make  the  conduct  of  examina- 
tions their  profession — and  their  compensation  is  derived 
from  a  moderate  examination  fee  (usually  $5.00)  charged  to 
each  candidate  who  presents  himself.  This  system  has  been 
found  productive  of  admirable  results,  and  your  committee 
incline  to  the  opinion  that  it  represents  the  ideal  solution  of 
the  problems  with  which  the  profession  is  confronted.  It  is 
believed,  however,  that  the  system  advocated  in  this  report 
will  command  the  support  of  many  whose  opposition  to  a 
more  radical  measure  would  insure  its  defeat;  and  it  seems 
to  be  a  reasonable  view  to  hold  that  the  profession  should  be 
given  a  practical  experience  of  the  advantages  of  a  uniform 
system  voluntarily  adopted,  before  they  are  asked  to  submit 
to  a  legislative  enactment  abolishing  a  state  of  afiaii*s  to 
which  they  have  been  accustomed,  and  instituting  an  order 
of  things  with  which  they  have  had  no  exjierience. 
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V.  General  Recommendations 

A. — Apprenticeship  in  the  Office  of  a  Practicing  Attorney 

After  giving  to  this  subject  mature  consideration,  your 
committee  iias  come  to  the  conclusion  that  the  office  of 
the  modern  lawyer  is  not,  as  a  rule,  a  place  where  legal 
instruction  can,  with  advantage,  be  obtained ;  and  that  it  is 
inexpedient  to  require  a  long  term  of  service  as  an  appren- 
tice to  an  active  practitioner.  Your  committee  recognizes 
the  fact  that  an  increasing  number  of  law  students  are  seek- 
ing the  instruction  afforded  by  law  schools,  and  is  of  opinion 
that  to  require  a  long  clerkship  is  to  discriminate  against  law 
school  study,  inasmuch  as  the  period  of  clerkship  must,  in 
many  cases,  be  added  to  the  time  required  for  obtaining  the 
law  school  degree.  The  work  in  law  offices  formerly  done 
by  students  is  now,  to  a  great  extent,  done  by  stenographers 
and  clerks,  ind  the  student  has  an  extremely  limited  opiK)r- 
tunity  to  familiarize  himself  with  the  way  in  which  the  actual 
practice  of  the  profession  is  conducted.  On  the  other  hand, 
thei*e  can  be  no  doubt  that  a  student  who  is  thoroughly 
grounded  in  the  theory  of  the  law  and  the  principles  which 
underlie  its  practice,  can,  by  consistent  application,  familiar- 
ize himself  with  the  details  of  practice  in  a  six  months'  course 
of  study.  If  a  young  man.  who  has  graduated  from  a  law 
school,  or  who  has  all  but  completed  his  course  of  private 
study,  devotes  himself  for  six  months  to  a  study  of  practice 
in  the  jurisdiction  in  which  he  expects  to  begin  his  professional 
life,  there  can  be  little  doubt  that  he  can  gain,  in  this  com- 
paratively short  time,  as  thorough  a  knowledge  of  the  subject 
as  will  be  gained  by  mere  attrition  and  observation  during  a 
period  of  three  yeare  in  which  he  is  striving  to  master  theory 
and  principle  amid  tlie  distractions  of  office  work.  Your 
committee  accordingly  reports  in  favor  of  requiring  a  clerk- 
ship of  six  months  only  as  a  condition  precedent  to  admission 
to  the  Bar ;  but  with  this  suggestion  is  coupled  the  recom- 
mendation that  students  be  given  to  understand  that  the 
results  of  their  clerkship  will  be  actually  tested  upon  exami- 
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tion  by  requiring  them  to  prepare  the  more  oirlinary  papers 
and  documents  met  with  in  practice ;  as,  a  declaration  or 
statement,  affidavit  of  defence,  a  brief  bill  or  answer  in  equity, 
a  bond  and  warrant,  a  deed  of  bargain  and  sale,  a  lease,  etc. 
Your  committee  has  not  forgotten  that  the  general 
observations  which  have  been  made  in  regard  to  office  regis- 
tration have  only  a  limited  application  to  some  of  the  counties 
of  the  Commonwealth.  In  many  places  the  office  of  the 
practising  attorney  is  still  the  training  place  for  admission  to 
the  Bar.  It  is  to  be  observed  that  the  recommendation  of  a 
six  months'  clerkship  in  no  way  conflicts  with  such  a  system. 
A  student  in  such  a  county  will  spend  his  whole  course  in 
the  office.  It  is  for  the  benefit  of  those  whose  are  driven  from 
the  office  to  the  law  school  that  the  term  of  required  appren- 
ticeship is  reduced  to  a  minimum. 

B. — The  Credit  to  be  Given  to  a  Law  School  Diploma 

Your  committee  has  given  anxious  consideration  to  the 
question  whether  or    not  law   school  diplomas    should    be 

accepted  in  lieu  of  final  examinations  for  admission  to  the 
bar.  After  weighing  the  affirmative  and  negative  consider- 
ations it  has  been  deemed  expedient  to  report  in  favor 
of  admitting  the  student  upon  his  diploma,  provided  it  has 
been  granted  by  a  law  school  in  which  three  years'  study  is 
i-equired  for  the  degree,  and  provideil  further,  that  the  rule  as 
to  six  months'  clerkship  and  the  special  examination  upon 
the  results  of  the  clerkship,  has  been  complied  with  by  the 
applicant.  In  other  woixls,  the  diploma  of  an  accepted  law 
school  would  relieve  the  holder  threof  from  all  examination 
except  the  examination  in  the  drafting  of  legal  documents, 
etc.,  as  already  explained.  As  it  might  be  impracticable  in 
many  instances  for  a  student  registered  in  a  law  school  to 
serve  his  six  months'  clerkship  during  the  law  school  course, 
your  committee  inclines  to  the  opinion  that  students  who 
graduate  from  law  schools  in  the  spring  or  early  summer  of  a 
given  year  should  be  permitted  to  present  their  diplomas  and 
apply  for  the  practice  examination  at  the  session  of  the  board 
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in  the  following  December,  thus  enabling  them  to  satisfy  the 
rule  in  regard  to  clerkship  with  a  minimum  of  loss  of  time. 
If  a  law  school  graduate  were  to  fail  in  the  practice  examina- 
tion, he  should  be  permitted  to  apply  for  re-examination  at 
each  semi-annual  session  of  the  board  afler  his  failure,  until  he 
succeeds  in  passing,  or  is  notified  by  the  board  that  he  is  in 
their  judgment  unfit  for  admission. 

C. — Recommendation  of  a  General  Course  of  Reading 

Your  committee  is  unanimously  of  opinion  that  the 
student  of  law  should  be  constantly  and  forcibly  reminded  of 
the  importance  of  continuing  and  broadening  the  course  of 
reading  which  he  is  required  to  pursue  in  preparation  for 
registration.  The  committee  has  already  expressed  in  this 
report  the  hope  that  the  preliminary  requirements  in  the 
domain  of  literature  will,  if  conscientiously  insisted  upon, 
stimulate  in  each  student  a  love  of  reading  for  its  own  sake. 
Unleas  the  preliminary  requirement  has  some  such  result  it 
will  accomplish  only  a  ix)rtion  of  its  })urpose.  In  order  to 
emphasize  the  importance  Avhich  should  be  attached  to  liter- 
ary attainment,  your  committee  believes  that  a  general  course 
of  reading  may  profitably  be  recommended,  and  suggests 
that  no  student  be  permitted  to  take  his  final  examination 
until  he  has  certified  to  the  examiners  that  he  has  read  the 
books  contained  in  the  recommended  list,  or  their  equivalent. 
Where  a  student  certifies  that  he  has  read  books  the  equiva- 
lent of  those  recommended,  he  should  be  required  to  specify 
them  with  particularity.  It  is  not  deemed  exj^eilient  to 
insist  upon  an  examination  in  general  literature  at  the  time 
of  admiasion  to  the  bar,  in  addition  to  the  examination  pre- 
liminary to  registration  ;  but  your  committee  believes  that 
much  good  will  l>e  done  by  annexing  the  sanction  of  a  certifi- 
cate by  the  student  to  the  general  ixjcommendatioii  of  the 
association,  for  a  large  proportion  of  applicants  for  admission 
will,  undoubtedly,  be  unwilling  to  make  the  suggested  state- 
ment until  they  have  actually  done  the  work  which  it  repre- 
sents. 
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The  following  is  the  list  of  works  which,  in  the  judg- 
ment of  the  committee,  each  applicant  for  admission  to  the 
bar  should  be  recommended  to  read  before  presenting  himself 
for  final  examination  : 

The  portions  of  tlie  Old  Testament  which  contain  the 
Hebrew  law;  the  entire  New  Testament — itbeingobservedthat 
this  recommendation  of  the  Committee  deals  with  the  Bible 
entirely  in  its  literary  aspect — six  of  Shakespeare's  plays, 
which  shall  include  any  three  of  the  historical  plays,  and,  in 
addition,  "  Hamlet,"  "  Macbeth,"  and  "  Merchant  of 
Venice";  one  book  of  Milton's  "Paradise  Lost,"  and  all 
his  shorter  poems ;  Pope's  "  Essay  on  Man "  ;  Dryden's 
"  Alexander's  Feast "  ;  Gray's  "  Elegy  "  ;  Wordsworth's, 
Tennyson's,  Browning's  and  Longfellow's  most  celebrated 
poems  ;  three  of  Macaulay's  essays,  including  the  **  Essay  on 
Bacon  "  ;  Three  of  Emerson's  Essays,  including  the  "  Essay 
on  History  "  ;  Locke's  "  Essay  on  the  Human  Understand- 
ing" ;  "  Lowell's  "  Essay  on  Democracy  "  ;  Thackeray's 
"  Esmond  "  ;  Hawthorne's  "  iVIarble  Faun  "  and  "  S<«.rlet 
Letter  "  ;  Dickens's  "  David  Copperfield  "  ;  Cooper's  "Spy  "  ; 
Warren's  *'  Ten  Thousand  a  Year "  ;  George  Eliot's 
"Romola";  iVfarehall's '*  Life  of  Washington  "  ;  The  Lives 
of  the  Chief  Justices  of  the  United  States;  the  selected  Ora- 
tions of  Burke,  Erskine  and  Webster  ;  Von  Hoist's  *'  Consti- 
tutional History,"  and  Bryce's  "  American  Commonwealth." 

In  submitting  this  list,  your  committee  feels  that  there 
is  nothing  unreasonable  in  expecting  every  applicant  for 
admission  to  the  Bar  to  be  familiar  with  the  works  contained 
in  it.  It  is  apprehended  that  no  student  who  completes 
the  course  of  reading  thus  mapi^ed  out  will  ever  regret  the 
time  which  it  costs  him  to  do  it  justice.  It  will  be  remem- 
bered, however,  that  special  provision  has  been  made  for 
accepting  "equivalents"  in  lieu  of  the  recommended  works. 
This  provision  is  for  the  benefit  of  those  who  may  have  diffi- 
culty in  getting  access  to  the  books  included  in  the  list. 

II.  Such  are  the  conclusions  reached  by  your  committee 
upon  the  points  which  it  has  been  your  committee's  duty  to 
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consider.  The  report  as  it  stands  repi*e8!ents  the  result  of 
much  study  and  deliberation.  An  attempt  has  been  made 
to  solve  each  problem  with  due  regard  for  the  practical 
phases  of  the  questions  involved,  always  mindful,  however, 
of  the  paramount  im{)oi*tance  of  emphasizing  the  truth  that 
the  practice  of  law  is  the  practice  of  a  learned  profession, 
and  that  those  who  are  admitted  to  the  Bar  should,  in  a  real 
sense,  be  worthy  of  the  ministry  to  which  they  are  called. 
Your  committee  ventures  to  express  the  hope  that  its  report 
will  meet  the  approval  of  the  Committee  on  Legal  Education 
substantially  as  it  stands,  for  it  is  not  improper  to  observe 
that  a  scheme  worked  out  in  committee  is  more  likely  to  be 
consistent,  coherent  and  practicable,  than  a  scheme  which 
results  from  a  general  discussion,  in  the  courae  of  which 
much  is  necessarily  said  that  does  not  stand  for  previous 
reflection  and  research. 

Your  committee  desires  to  make  its  acknowledgements 
to  John  D.  Shafer,  Esq.,  Dean  of  the  Pittsburgh  Law  School, 
who  was  kind  enough  to  give  the  committee  the  benefit  of 
his  advice  upon  the  several  points  with  which  the  committee 
had  been  called  upon  to  deal. 

All  of  which  is  respectfully  submitted. 

J.  A.  McIlvaine,  Chairman^ 
(Washington) 

Charles  H.  Noyes, 

(Warren) 

Delos  Rockwell, 
(Bradford) 

E.    E.   ROBBINS, 

(Westmoreland) 

Wm.  Trickett, 

(Cumberland) 

Edward  J.  Fox, 

(Northampton) 

George  Wharton  Pepper,  Secretary. 
(Philadelphia) 
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Mr.  Hayes,  Vtce-Presufent :  You  have  heard  the 
report  of  the  Committee  on  Legal  Education ;  what  action 
shall  be  taken  upon  this  report  ? 

Mr.  Lloyd,  Cumberland :  I. move  that  the  report  be 
received  and  filed. 

Duly  seconded  and  agi'eed  to. 

Mr.  Hayes,  Vice-President:  The  report  of  the  com- 
mittee on  the  matter  suggested  in  both  the  committee's 
report,  and  that  of  the  sub-committee  i*eferred  to  therein,  are 
now  open  for  discussion,  and  we  will  hear  anything  that  is 
desired  to  be  said  on  the  subject. 

Mr.  Hargest,  Dauphin  :  In  looking  over  the  report  I 
notice  that  in  the  suggested  curriculum  of  study  the  last  two 
books  of  Blackstone  are  omitted.  I  presume  that  is  inten- 
tionally done,  but  I  ask  the  committee  to  explain  the  reason 
for  that  ommission  for  the  benefit  of  the  Association. 

Mr.  Snodgrass,  Dauphin  :  I  may  state  for  the  benefit 
of  the  Association  that  necessarily  the  sub-committee  has 
more  information  upon  this  sublect  than  any  member  of  the 
general  committee  can  have.  This  committee  had  Judge 
Mcllvaine  as  Chairman,  and  Mr.  Pepper  as  Secretary,  and 
has  done  a  very  great  deal  of  work  that  does  not  appear  upon 
the  report  of  the  committee.  It  comprehends  the  entire  subject, 
and  any  inquiries  relative  to  the  reason  for  this  or  that  recom- 
mendation, or  this  or  that  action,  would  be  more  proi)erly 
addressed  to  either  the  chairman  or  secretary  of  the  sub- 
committee than  to  any  one  of  the  general  committee,  or 
myself.  I  would,  therefore,  suggest  that  Mr.  Pepper  answer 
that  question,  although  anyone  who  reads  the  report  will  see 
that  the  subjects  treated  in  the  Third  and  Fourth  Books  of 
Blackstone  are  by  no  means  omitted.  They  are  include<Iand 
covered  entirely  by  the  curriculum,  without  naming  them 
expressly. 

Mr.  Hayes,  Vice-President:  The  Association  will  be 
glad  to  hear  from  Mr.  George  Wharton  Pepper,  of 
Philadelphia. 

Mr.  Pepper,    Philadelphia :    I  think    perhaps  it  is 
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unnecessary  to  add  anything  to  what  Mr.  Snodgrass  has  said. 
An  ins{)ection  of  the  report  of  the  committee  as  adopted  will 
show  that  the  subject-matter  of  the  Third  and  Fourth  Books 
of  Blackstone  proposed  as  separate  subjects  of  study,  that  is 
to  say,  Private  Wrongs  and  Public  Wrongs,  are  compre- 
hended iji  the  suggested  curriculum  by  the  separate  study  of 
the  law  of  torts  as  a  separate  body  of  law,  and  the  law  of 
crimes  as  a  separate  body  of  law.  Within  the  suggestion 
that  the  committee  has  ventured  to  make  with  respect  to  the 
literature  of  this  course,  and  included  in  the  suggested  works 
of  standard  authority  in  the  course,  comes,  of  course,  Black- 
stone  as  well  as  Cooley  and  Pollock  on  Torts,  in  the  one  case, 
and  Russell  and  Stephen  on  Criminal  Law,  &c.,  on  the  other. 
In  other  words,  the  subjects  of  study  represented  by  the  Third 
and  Fourth  books  of  Blackstone,  are,  as  Mr.  Snodgrass  has 
so  well  said,  by  no  means  omitted.  It  seemed  to  the  com- 
mittee advisable  to  call  attention  to  the  subject  as  a  separate 
subject,  rather  than  to  speak  of  them  as  the  Third  and  Fourth 
Books  of  the  great  commentator. 

Mr.  Rhoads,  Philadelphia  :  Let  me  ask  a  question.  Is 
not  that  true  also  of  the  First  and  Second  Books  of 
Blackstone  ? 

Mr.  Pepper,  Philadelphia  :  Yes,  to  a  great  extent, 
excepting  only  this — that  the  First  and  Second  Books  of 
Blackstone,  I  suppose,  stand  to-day  as  accurate  photographs 
of  the  law  which  they  portray  in  a  sense  which  is  not  true 
of  the  remaining  two  books.  The  body  of  the  law  of  torts 
as  set  forth  in  the  Third,  and  the  law  of  crimes  as  it  appears 
in  the  Fourth  Book,  is,  of  course,  in  no  sense  similar  to  the 
law  as  we  know  it  to-day  ;  whereas  the  law  of  real  property 
as  outlined  in  the  Second  Book  is  practically  identical  with 
the  present  law. 

Judge  Rowe,  Franklin  :  I  am  a  member  of  the  general 
committee,  Mr.  President,  but  some  of  the  members  of  the 
general  committee  know  very  little  more  about  this  report 
than  the  rest  of  the  Association.  The  sub-committee  had 
had  this  matter  in  charge  and  reported  to  us ;  and  I  wish 
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very  much — and  I  know  themembersof  the  Association  will 
agree  with  me — that  Mr.  Pepper  would  give  us  an  outline  or 
synopsis,  at  least,  of  this  report,  so  that  we  may  see  in  gen- 
eral what  it  is  that  the  sub-committee  proi>oses.  I  am  very 
largely  yet  in  the  dark.  I  think  the  Association  will  agree 
with  me  in  requesting  that  we  have  that  much. 

Mr.  Pepper,  Philadelphia:  I  perhaps  would  have  been 
able  to  make  a  more  orderly  statement  if  I  had  anticipated 
that  the  proceedings  would  take  this  course.  I  may  say 
briefly,  however,  that,  as  will  appear  from  an  inspection  of 
the  report,  the  committee  has  addressed  itself  to  the  consid- 
eration of  problems  which  fall  under  the  following  heads : 

First, — With  respect  to  the  scope  of  preliminary 
examination  for  the  registration  of  students  at  law. 

Second, — Concerning  the  length  of  the  course  of  legal 
study  between  the  time  of  registration  of  students  and  the 
time  of  final  examination  for  admission  to  the  Bar. 

Third. — With  respect  to  the  mapping  out  of  a  suggested 
curriculum  for  a  course  of  study  during  that  time ;  and 

Fourth. — The  subject  of  final  examinations,  the  way  in 
which  they  should  be  conducted,  and  the  general  system  of 
examinations,  with  the  end  in  view  of  securing,  as  far  as 
possible,  uniformity  of  standard  and  method  in  different 
judicial  districts  throughout  the  Commonwealth. 

Of  course  the  committee  has  been  compelled  to  take  into 
consideration  such  incidental  topics  as  the  question  of  whether 
or  not  the  diplomas  of  law  schools  should  l)e  accepted  in  lien 
of  examinations  for  admission  to  the  Bar,  and  whether  or 
not  a  period  of  time  or  clerkship  in  the  office  of  a  practicing 
lawyer  should  be  required,  even  in  the  case  of  those  who 
attend  law  schools. 

In  substance,  the  conclusions  of  the  Committee  upon  these 
different  points  are  as  follows : 

First,  with  respect  to  the  standard  of  preliminary 
examinations :  It  has  seemed  to  the  committee  not  unreason- 
able to  suggest,  as  a  standard,  the  standard  represented  by 
the  equipment  of  the  average  graduate  of  the  average  Penn- 


OF   THE   COMMITTEK   ON   LEGAL   EDUCATION  155 

sylvania  High  School,  which  is  anotlier  way  of  saying  that 
it  is  the  average  equipnient  of  the  average  student  who  is 
capable  of  entering  the  Freshman  class  of  a  Pennsylvania 
college  in  good  standing;  that  the  subjects  of  study  u{X)n 
which  a  student  should  be  required  to  prepare  himself  for 
the  purposes  of  a  preliminary  examination  are  such  studies 
as  are  represented  in  the  curriculum  of  our  Pennsylvania 
High  Schools.  The  subjects  are  in  general  those  which  at 
present  stand,  at  least  on  paper,  among  the  list  of  re(]uire- 
ments  in  the  different  jurisdictions.  They  are  elementary 
mathematics,  arithmetic,  algebra  through  quadratic  equa- 
tions; in  history,  universal  history,  but  with  special  refer- 
ence to  the  history  of  England  and  America.  In  language 
the  committee  has  recommended  an  examination  in  Latin, 
although  the  committee  are  by  no  means  clear  that  it  would 
not  be  perhaps  expedient  to  give  the  student  an  option 
between  Latin  and  any  other  language  than  English,  as 
for  example,  French  or  German,  as  the  case  may  be.  But 
the  committee  after  deliberation  came  to  the  conclusion  that 
it  was  not  unreasonable  to  make  at  least  an  elementary 
requirement  of  Latin,  and  the  recommendation  so  stands  in 
the  report. 

The  committee  has  laid  special  stress  upon  English 
preparation  ;  that  is,  the  basis  of  an  English  education  in 
respect  to  rhetoric  and  composition.  It  seems  almost  uimeces- 
sary  to  make  the  statement  that  the  student  who  is  prepared 
to  begin  the  study  of  law  should  be  able  to  write  well,  and 
express  himself  clearly,  in  terse  and  elegant  English  ;  and 
yet  those  of  us  who  have  had  the  opportunity  of  serving  at 
preliminary  examinations  on  committees,  know  that  we  are 
very  often,  under  existing  .standards,  compelled  to  admit 
men  of  whom  this  is  not  true.  There  are,  I  think,  present 
some  members  of  the  Board  of  Examiners  in  Philadelphia 
who  remember  a  young  man  that  was  given  some  English 
sentences  to  correct,  one  of  which  was :  "  This  man  don't 
know  what  he  ain't  fit  for;"  and,  after  mature  delibemtion, 
he  corrected  his  paper  thus :  "  *  This  man  don't  know  what 
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he  ain't  fit  for;'    this  sentence,  when  corrected  should  read  : 
'This  man  ain't  fit  for  what  he  don't  know.' "  (Laughter.) 

It  is  perfectly  evident  in  that  case  that  the  man  had 
the  necessary  intellectual  equipment,  but  that  he  needed  a 
little  preparation  in  matter  of  form. 

It  is  that  which  the  committee  aims  at  insisting  upon 
in  making  the  preliminary  requirement  which  tlie  report  con- 
tains. With  respect  to  the  length  of  time  required  of  students 
at  luw  between  registration  and  the  final  examination  tor 
admission,  the  committee  found  a  great  diversity  of  practice 
througjjout  the  C^ommon wealth.  In  some  instances  there 
seems  to  be  no  iron-bound  rule  at  all  as  to  the  duration  of 
the  course  of  study. 

In  other  words,  in  some  counties  a  man  seems  to  be  at 
liberty  to  come  before  the  Board  whenever  he  considers  him- 
self prepared  ;  and,  if  the  committee  agree  with  him,  he  can 
pass  without  any  definite  course  of  study  so  far  as  time  is 
concerned;  in  other  jurisdictions,  two  years  is  required,  and 
in  some  three  years.  The  committee  believe  that,  of  the 
jurisdictions  in  which  a  fixed  time  is  required,  a  majority 
insist  upon  three  years;  and  the  committee,  by  a  large  pre- 
ponderance of  opinion  upon  the  part  of  its  members,  have 
decided  to  recommend  a  three  years'  c»ourse  of  study,  and  the 
course  suggested  is  of  such  a  character  as  to  deserve  the 
giviujcr  of  three  full  years  of  time  to  it. 

The  committee  have  been  somewhat  influenced,  I  think, 
by  considering  the  history  of  required  courses  of  study  in 
our  sister  profession  of  medicine.  We  have  observed  from 
the  way  in  which  the  j)eriod  of  preliminary  study  has  been 
constantly  extended,  until  now  four  years  is  looked  upon  as 
the  standard  or  regulation  term  ;  and  we  have  felt  that  we 
were  not  taking  too  advanced  ground  in  recommending  to 
the  Association  three  years  as  the  required  term. 

And,  then,  let  me  say  in  this  connection  that,  in  suggest- 
ing a  three  years'  term  of  study,  it  has  seemed  not  improper 
to  give  to  the  student  his  option  of  passhig  examinations  at 
intervals  throughout  the  course,  at  the  expiration  of  each  of 
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the  three  j'cars,  instead  of  requiring  him  to  be  prepared  all  at 
once  at  the  end  of  the  three  years  on  all  the  subjects  of  his 
course.  If  the  curriculum  is  at  all  elaborate,  or  the  course  of 
study  exhaustive,  and  if  a  high  standard  of  examination  is 
insisted  upon,  the  student  is  subject  to  a  very  considerable 
jitrain  in  passing  off  the  work  at  examinations  conducted  all 
at  one  time ;  and  we  have  found  that  in  many  quarters  there 
is  a  demand  for  some  such  graded  system  of  examinations ; 
and,  accordingly,  the  committee  has  reported  in  favor  of  hold- 
ing examinations  at  the  end  of  each  of  the  three  years,  if  the 
student  desires  to  avail  himself  of  the  privilege;  and,  in  this 
way,  not  only  making  it  j^ossible  to  introduce  some  coherent 
system  of  progressive  study  during  the  time  of  preparation, 
but  also  to  lighten  the  buixlen  upon  the  student. 

As  res|)ects  the  curriculum,  perhaps  little  is  to  be  gained 
by  making  a  statement  here ;  it  is  the  sort  of  thing  that  we 
all  realize  we  have  to  puzzle  over  and  think  about.  We  have 
to  bring  to  bear  upon  it  a  good  deal  of  thought  and  reflection 
before  we  can  really  form  a  very  valuable  or  intelligent 
opinion  as  to  the  merits  of  any  suggested  course.  I  can  only 
say  this — that  the  committee  have  deemed  it,  perhaps,  not 
unadvisable  to  call  attention  to  the  process  of  differentiation 
that  is  going  on  in  the  law,  specialization  of  subjects  of  study ; 
whether  it  may  not  be  expedient  to  take  up  separate  titles  of 
the  law  as  separate  courses  of  study,  instead  of  gaining  a 
general  knowledge  of  the  whole  field  of  law  from  some  such 
general  commentary  to  that  which  Blackstone  has  given  us. 

For  example,  in  one  of  the  years  of  study,  the  second, 
it  is  recommended  that  a  course  on  the  law  relating  to  Com- 
mon Carriers  should  be  set  before  the  student,  the  idea  of  the 
committee  being  that  there  has  developed  in  late  years  a  great 
body  of  law  which  stands  by  itself  under  that  designation,  a 
great  body  of  law  in  respect  to  the  rights  of  carriers  of  goods 
and  i)assengei^,  and  their  liabilities,  and  how  their  liabilities 
can  be  limited,  and  the  relation  between  the  shipper  and 
insurer,  etc.  ;  the  great  questions  of  commercial  law,  the 
operation  of  bills  of  lading,  etc.;  all  of  which,  of  course,- the 
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student  of  former  times  gained  a  fragmentary  knowledge  of 
in  connection  with  general  courses  on  contract  and  «j:eneral 
courses  on  bailments  and  the  like.  And  yet  the  law  is 
specialized,  and  has  developed  in  such  a  way  that  the  commit- 
tee believes  that  great  good  will  be  done  by  calling  the 
student's  attention^  especially  in  this  way,  to  the  differentiation 
that  has  taken  place. 

And  so  also  with  the  subject  of  bills  and  notes,  negoti- 
able paper.  It  seems  to  the  committeee  that  something  is  to 
be  gained  in  considering  the  development  of  the  principles  of 
contract  as  related  to  negotiable  paper,  beyond  the  mere  study 
of  the  principles  of  contract  generally ;  and  that  the  student 
will  be  made  to  understand,  by  such  a  grouping  of  coui'ses  as 
that  suggested,  that  the  law  has  in  fact  developed  itself  upon 
different  lines  which  are  sub-divisions  of  the  general  law  of 
contract ;  and  that  such  important  concrete  and  independent 
sub-divisions  may,  with  advantage,  be  treated  separately. 

Of  coui'se,  the  committee  has  borne  in  mind  that  it  is  a 
course  formed  primarily  for  Pennsylvania  lawyers.  There- 
fore, stress  has  been  laid  upon  the  importance  of  Pennsyl- 
vania cases  in  the  actions  of  replevin,  assumpsit,  etc.,  and 
upon  Pennsylvania  statutes ;  and  it  is  suggested  that,  as 
heretofore  has  been  the  case,  the  local  Boards  of  Examiners 
shall  continue  to  specify  the  divisions  of  statutory  law  upon 
which  students  shall  be  prepared,  so  that  they  shall  have  a 
fit  equipment  in  the  statutory  law  of  Pennsylvania,  as  well  as 
the  general  principles  of  the  common  law  which  form  the 
basis  of  the  course. 

Then  as  respects  the  method  of  conducting  examina- 
tions both  preliminary  aild  final ;  the  committee  has  deemecl 
it  wise  to  lay  stress  upon  the  importance  of  written 
examinations  as  distinguished  from  oral.  Not  that  the 
written  examinations  are  entirely  to  8uj>ersede  the  oral,  but 
that  the  basis  of  the  examination  should  in  all  cases  be  a 
written  paper.  And  the  reason  for  that,  I  think,  is  found  in 
our  common  experience.  Those  of  us  who  have  served  on 
Boards  of  Exa mi  lid's  know  in  our  own  cases  how  unfair  we 
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are  to  students,  and  unfair  to  tbe  Bar,  if  we  leave  it  to  our- 
selves at  the  last  moment  to  prepare  questions,  and  evolve 
them  from  our  inner  consciousness,  and  pop  them  upon  the 
student  without  any  adequate  preparation  or  forethought. 
Questions  both  on  preliminary  and  final  examination  which 
are  thus  propounded  are  very  apt  to  be  either  ridicu- 
lously easy  questions  or  ridiculously  difficult  ones.  If  it  is  a 
question  of  law  on  the  final  examination,  the  examiner  is 
very  apt  to  question  the  student  with  respect  to  the  last  case 
which  he  himself  has  been  arguing,  and  on  questions  of  law, 
which,  from  the  very  fact  that  he  has  been  recently  arguing 
them,  seem  to  be  unsettled.  And  I  have  heard  questions 
asked  on  examination  in  our  own  committee  in  Philadelphia, 
which  it  is  possible  even  two  or  three  members  of  this 
Association  could  not  have  answered  without  hesitation. 
[Applause.] 

We  have,  therefore,  suggested  that  the  examinations  be 
largely  written,  and  the  questions  be  carefully  formulated  in 
advance ;  and  I  venture  to  suggest  this,  that,  after  the  ques- 
tion is  intelligently  formulate<l,  students  should  be  left  to 
answer  without  further  explanation  or  assistance  from  the 
examiner.  A  great  deal  of  the  value  of  an  examination  is 
lost  if  the  examiner  permits  himself  to  be  interrogated  upon 
what  he  means  by  the  question,  etc.,  until  he  gives  the  student 
an  inkling  to  which  he  is  not  entitled  as  to  the  answer  which 
ought  to  be  given.  If  a  question  is  fairly  framed  in  advance 
with  forethought  and  care,  there  is  no  reason  why  the  student 
should  not  be  permitted  to  stand  or  fall  by  the  answer  which 
he  ffives  without  further  assistance  from  the  examiner. 

The  question  of  percentage  of  correct  answers  to  questions 
asked  was  considered  by  the  committee ;  and  it  was  believed 
to  be  fair  to  suggest  that  no  student  should  be  permitted  to 
pass  on  final  examination,  or  on  preliminary  examination,  unless 
he  answer,  to  the  satisfaction  of  his  examiners,  at  least  sixty 
per  cent,  of  the  questions  propounded  to  him.  That  is,  per- 
haps, a  compromise.  I  hear  gentlemen  around  me  saying  that 
seventy-five  per  cent,  should  be   insisted  upon.     It  is  not 
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uncommon  to  permit  a  man  to  pass  if  he  attains  an  average  of 
fifty  per  cent.  I  mean  to  say  this — that  if,  for  instance,  there 
are  ten  questions  asked  and  the  perfect  answer  to  each  should 
count  as  ten,  one  hundred  being  the  highest  attainable  mark, 
that  if  a  man  makes  sixty  on  the  schedule  of  one  hundred — 
that  is,  answers  six  out  of  the  ten  questions  perfectly,  or  else 
if  he  does  not  answer  any  one  perfectly,  but  the  grading  shown 
amounts  to  that  he  should  be  permitted  to  pass.  I  should  say 
that  being  examined  separately  under  this  system  on  each 
subject  he  should  make  sixty  on  each  subject.  Of  coui'se,  this 
is  the  minimum  requiremeut. 

And  in  this  i-ather  rambh'ng,  and  I  am  afraid,  incoherent 
statement,  I  see  clearly  that  I  should  have  said  before,  that  it 
is  a  part  of  the  recommendation  of  the  committee,  that  the 
student  should  be  examined  separately  upon  each  of  these  dif- 
ferent heads  or  subjects  contained  in  his  curriculum ;  that  is 
to  say,  that  a  student  should  be  given  a  paper  dealing,  for 
example,  with  contracts.  He  should  pass  that  examination 
on  contracts  before  he  is  taken  up  with  an  examination  on 
the  next  subject,  if  you  please,  on  real  property,  whatever  it 
may  be,  but  that  the  questions  should  not  be  mixed  one  with 
another;  that  a  man  should  be  definitely  examined  ujion  one 
title  of  the  law  before  he  passes  on  to  the  next,  and  so  on  ; 
and  that  he  should  be  advised  in  advance  of  the  order  in  which 
he  is  to  be  examined.  And  if  a  man  failed  at  the  end  of  the  first 
year  on  any  one  of  the  subjects  upon  which  he  is  examined,  I 
should  say  he  should  be  conditionally  ])assed  into  the  subjects  of 
the  next  year,  but  given  to  understand  that  he  must  make  up  at 
the  next  examination  the  subject  in  which  he  has  been  found 
wanting,  notwithstanding  his  average,  because  on  that  par- 
ticular subject  he  has  been  found  to  be  deficient,  and  no  amount 
of  knowledge  of  real  property  will  conceal  his  lack  of  knowl- 
edge of  the  law  of  contracts. 

As  respects  the  question  of  the  acceptance  of  a  diploma 
in  lieu  of  examination,  the  committee,  after  very  consider- 
able debate,  decided  to  recognize  the  fact  that  large  propor- 
tions of  the  students  of  the  Commonwealth  are  at  present 
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studying  law  in  law  schools  in  different  parts  of  the  State,  and 
in  other  States  ;  and  they  have  decided,  therefore,  to  recom- 
mend that  the  diploma  of  a  law  school  be  accepted  in  lieu  of 
iinal  examination,  if  the  curriculum  of  the  law  school  was  a 
three-vears'  curriculum. 

It  was  suggested  at  a  meeting  of  the  committee  this 
morning  that  probably  there  were  law  schools  in  the  Stat€  in 
which  the  curriculum  was  two  years  only,  about  which  some 
of  us  were  uncertain  :  and  it  was  thought  advisable  to  report 
that  in  such  a  case,  of  course,  the  diploma  for  that  two  years 
should  count  as  covering  two  years  in  the  course,  and  the 
additional  year  should  be  insisted  upon. 

Mr.  Budd,  Philadelphia  :  Allow  me  to  interrupt  you  a 
moment.  Suppose  in  the  two  years  of  the  two-years'  course, 
the  law  school  attempts  to  cover  the  same  ground  that  is 
covered  by  the  three-years'  course  in  the  more  extended  curric- 
ulum ;  if  you  would  prescribe  a  certain  coui-se  for  the  third 
year,  some  of  those  subjects  the  two-year  men  would  have 
gone  over,  and  yet  be  perhai)s  entirely  ignorant  on  some  sub- 
jects in  the  first  and  second  vear.  What  would  be  vour  way 
of  obviating  that  diflBculty  ? 

Mr.  Pepper,  Philadelphia  :  Our  idea  was  that  the 
diploma  should  be  received  as  equivalent  for  two  yeare'  study 
in  the  courses  which  are  taught  in  the  school  awarding  the 
diploma,  and  that  the  third  year  course  of  study  should  be 
those  subjects  of  the  course  here  recommended,  not  covered  by 
tlie  curriculum  of  the  institution  granting  the  diploma.  The 
final  examination  should  be  on  that.  Of  course,  this  would 
require  some  readjustment. 

Mk.  Snodgrass,  Dauphin  :  Besides,  it  is  optional  with 
the  student  to  take  his  annual  examinations  or  a  final  one. 

Mr.  Pepper,  Philadelphia:  Then  there  is  one  ques- 
tion which  I  suppose  will  w^ry  possibly  divide  the  Associa- 
tion, and  that  is  the  question  of  the  proi>er  requirement  in 
relation  to  clerkship  in  the  office  of  a  practicing  attorney. 

The  committee  found  on  investigation  that  there  is  a  very 
large  number  of  students  throughout  the  Commonwealth  who 
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derive  all  their  instruction  from  office  study.  The  Committee 
also  found  that  there  is  a  large  number  of  students  who  derive 
all  their  instruction  from  law  school  work.  The  question 
was,  therefore,  taking  for  example  students  who  spend 
three  years  in  the  law  school,  w-hether  tiiey  might  fairly  be 
required  to  pass  one  or  two  or  three  years  in  an  office  in 
addition  to  their  law  school  work  ?  It  was  thought  that  if 
this  requirement  were  made,  that  perhaps  a  course  of  study 
would  thus  be  prescribed  as  respects  length,  which  would 
make  law  school  study  impossible.  On  the  other  hand,  there 
was  a  strong  feeling  on  the  part  of  the  committee,  that  the 
important  training  ti)  be  derived  from  those  offices  in  which 
training  is  given  should  not  be  left  out  of  sight,  should  not 
be  treated  as  unimportant.  So  the  committee,  after  delibera- 
tion, decided  that  in  the  case  of  those  students  who  have 
attended  a  law  school,  a  six-months' clerkship  in  the  office 
of  a  practicing  attorney  should  be  sufficient  as  regards  time 
of  registration,  but  that,  in  order  to  insure  that  a  maxi- 
mum value  has  been  obtained  from  that  period  of  office  regis 
tration,  an  examination  should  be  required  upon  the  fruits  of 
the  office  work,  at  the  time  of  the  presentation  of  the 
diploma,  which  should  pass  the  student  upon  the  curriculum  ; 
that  is  to  say,  the  student  should  be  given  a  state  of  facts  as 
a  defence,  upon  which  he  should  be  required  to  draft  an  affi- 
davit of  defence ;  that  he  should  be  instructed  on  the  spot  to 
prepare  a  deed  or  mortgage,  or  that  he  should  be  given  tacts 
stating  the  cause  of  action  and  should  be  made  to  draw  a 
declaration  or  statement  in  trespass,  or  assumpsit,  as  the  case 
might  be.  In  other  words,  it  was  thought  that  by  bringing 
the  course  of  clerkship  in  the  office  of  a  practicing  attorney 
down  to  a  minimum,  that  the  problem  with  respect  to  law 
students  could  be  solved  ;  but  that,  by  making  a  lest  require- 
ment as  to  the  results  of  that  clerkship  sufficiently  high,  we 
could  ensure  that  the  six  months  spent  in  the  office  would 
be  devoted,  not  merely  to  learning  practice  by  attrition,  as 
is  now  so  often  the  case,  but  that  practice  should  be  made 
the  subject  of  the  same  diligent  and  careful  and  devoted 
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study  as  the  other  subjects  of  the  course.  And.  the  com- 
mittee came  to  the  conchision  that  if  a  man  devoted  his 
whole  time  for  six  months  to  the  study  of  office  methods  and 
the  operation  of  the  machinery  of  the  prothouotary's  office, 
the  Court  of  Common  Pleas  and  the  Orphans  Court,  he 
could  in  six  months'  work  gain  a  sufficient  training  on  the 
practical  side,  could  learn  enough  of  the  law  in  motion  to 
equip  himself  for  admission  to  the  Bar  on  the  basis  of  the 
three-years'  course  of  law  school  study  which  he  had  thereto- 
fore taken.  Of  course,  it  goes  without  saying,  that,  those  stu- 
dents who  do  not  care  to  go  to  law  schools,  or  who  are  unable 
for  one  reason  or  another  to  go  to  .law  schools,  the  old  condi- 
tion of  things  remains  true — that  they  will  in  almost  all  cases 
register  in  offices  and  spend  their  whole  three  years  there. 
But,  even  us  to  them,  the  requirement  for  an  articled  clerkship 
in  an  office  is  six  months  as  in  the  other  case.  Of  course, 
this  is  a  knotty  problem  and  one  which  may  possibly 
divide  the  Association.  It  has  been  very  earnestly  con- 
sidered and  has  been  adopted  by  the  committee  with  the  hope 
that  the  result  which  we  have  reached  is  a  reasonable  result. 

Judge  Landis,  Blair :  May  I  ask  a  question?  When 
you  say  that  the  committee  recommends  that  the  Committee 
on  Examination  accept  the  diploma  of  a  law  school,  do  you 
mean  that  they  shall  accept  the  diploma  of  a  law  school 
incorporated,  or  not  incorporated,  without  the  right  and 
authority  to  investigate  the  character  of  the  institution  and 
inspect  and  investigate  its  method  of  training  and  instruc- 
tion, and  to  ascertain  the  nature  and  character  of  the  instruc- 
tion imparted  there  so  that  they  shall  judge  whether  the  appli- 
cant is  a  proper  pei^son  to  be  admitted  to  the  Bar  ? 

Mr.  i^£pPEK,  Philadelphia :  Not  at  all.  I  think  the 
view  suggested  by  your  question  is  entirely  in  harmony  with 
the  view  of  the  committee.  The  committee  suggests  the 
acceptance  of  the  diplomas  in  art  and  sciences  of  colleges 
in  lieu  of  examination.-^  preliminary  to  registration,  and  the 
acceptance  of  diplomas  of  law  schools  in  lieu  of  examination 
for  admission  to   the   Bar;  but,   of  course,   the  committee 
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reserves  the  right  to  test — or,  perhaps,  I  should  put  it  in  this 
way — tliat  there  is  reserved  the  right  to  scrutinize  with  great 
care  the  course  of  study  and  methods  of  instruction  of  the 
colleges  on  the  one  hand,  and  the  law  schools  on  the  other ; 
and  only  worthy  diplomas  are  to  be  accepted  in  either  case. 
But  the  committee  suggest  that,  instead  of  leaving  this  matter 
to  be  worked  out  by  each  of  the  local  Boards  of  Examiner?, 
which  will  result  in  the  acceptance  of  a  diploma  in  one 
jurisdiction  that  is  rejected  in  another,  that  it  may  not  be 
unwise  for  the  Committee  on  Legal  Education  of  this  Bar 
Association  to  charge  itself  with  the  duty  of  scrutinizing  the 
curricula  of  the  colleges  and  of  the  law  schools,  and  the 
methods  of  instruction  in  each,  and  to  set  forth  an  authorita- 
tive list  from  time  to  time  for  the  information  of  local 
Boards  of  Examiners,  with  the  end  in  view  of  attaining  uni- 
formity in  the  different  jurisdictions.  In  other  words,  it 
has  been  observed  that  the  diplomas  of  law  schools  are 
accepted  now  in  one  jurisdiction  and  rejected  in  another  ; 
that  the  diploma  of  a  college  is  accepted  in  lieu  of  prelimi- 
nary examination  in  one  jurisdiction  and  rejected  in  another; 
and  it  hns  seemed  to  us  that  we  now  have  an  opportunity  of 
making  a  real,  thorough  and  impartial  investigation  of  just 
what  treatment  should  be  accorded  these  different  diplomas, 
and  that  that  may  with  advantage  be  done  by  a  central  bt»dy 
and  set  forth  authoritatively  for  the  information  of  the  local 
boards. 

And  in  answering  the  question  of  Judge  Landis,  it  is 
only  proi>er  to  observe  that  the  whole  scheme  proposed  by 
this  committee  is  a  scheme  which  will  depend  for  its  efficacy, 
not-  upon  legislation — because  the  report  represents  the  com- 
mittee as  coming  to  the  conclusion  that  at  this  time  at  least 
legislation  upon  this  subject  is  not  required  ;  that  this  is  not 
the  time — the  time  may  or  may  not  come — but  this  is  not  the 
time  for  asking  a  central  Board  of  Examiners  to  conduct 
examinations  in  difterent  parts  of  the  State — but  the  whole 
system  dej)ends  for  its  efficacy  upon  the  results  of  a  campaign 
of  education,  and  the  adoption  voluntarily  in  the  different 
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judicial  districts  of  the  results  recommended  by  this  Bar 
Association.  We  have  thought  that  here  is  a  chance  to  make 
a  coherent  scheme,  if  adopted  as  it  stands,  and  thus  secure  a 
measure  of  uniformity  which  is  now  sadly  lacking  among 
the  different  judicial  districts. 

In  order  to  facilitate  that,  the  committee  have  i*ecom- 
mended  that  this  same  central  committee  of  the  Association 
should  in  each  year  prepare  on  every  subject  standard 
exaniination  papers  both  preliminary  and  final,  carefully 
formulated  and  prepared  questions  which  shall  be  in  the 
hands  of  the  Secretary  of  the  general  committee,  I'eady  to 
be  put  into  the  hands  of  such  local  Boards  of  Examiners  as 
desire  to  avail  themselves  of  it.  That  is  to  say,  that  a 
standard  set  of  pa])ers  shall  be  available  for  use  throughout 
the  Commonwealth  in  each  year,  so  that  there  will  be  a 
measure  of  uniformity  in  the  questions  submitted,  leaving  it 
to  the  discretion  of  the  local  boards  to  insist  upon  a  measure 
of  uniformity  in  the  standard  of  correct  answers  required  as 
a  necessary  preliminary. 

With  respect  to  the  literature  of  these  coui'ses,  the  com- 
mittee has  felt  that  the  literature  is  constantly  changing ;  that 
old  books,  most  of  which  will  always  be  good,  are  in  some 
instances  being  superseded  by  newer  and  better  books.  It  is, 
perhaps,  idle  to  ])ut  down  in  a  curriculum  certain  standard 
text-books  as  a  fixture.  Nevertheless,  the  committee  have 
felt  that  they  could  with  advantage  recommend  books ;  and  a 
list  of  such  recommended  books,  covering  all  the  courses  of 
study,  is  set  fonh  in  the  report. 

And  in  the  interest  of  a  higher  standard,  the  general 
education  upon  the  part  of  the  profession,  recognizing  that 
this  more  advanced  requirement  cannot  proj)erly  be  insisted 
upon  for  the  preliminary  examination,  the  committee  have  set 
forth  a  recommended  course  of  study,  or  a  suggested  course 
of  study  in  general  history  and  literature,  to  be  pursued  by 
the  student  during  his  three  years  of  legal  study,  with  the 
idea  that  when  he  comes  up  for  final  examination  he  will 
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certify,  or  his  preceptor  will  certify,  thai  he  has,  in  an  intelli- 
gent sense,  covered  the  coui'se  which  is  thus  pointed  out. 

This  is,  of  course,  in  some  sense  a  counsel  of  perfection, 
as  one  of  our  committeemen  characterized  it;  and  yet  it  is 
thought  that,  perhaps,  it  will  have  a  real  use,  a  real  utility 
to  be  found  productive  of  real  good ;  and  it  is  believed  that 
a  very  large  percentage  of  students  who  certify  at  the  end  of 
their  course  that  they  have  covered  the  recommended  couree, 
will,  in  fact,  have  done  so.  And  so,  upon  the  whole,  gentle- 
men, the  committee  has  simply  a  report  that  you  have  before 
you, which  is  believed  to  be  a  coherent  scheme,  both  as  resi)ects 
preliminary  examinations  and  as  respects  the  course  of  study 
leading  up  to  admission  to  the  Bar,  as  respects  the  mode  of 
conducting  examinations,  and  as  respects  the  standard  to  he 
insisted  upon  in  passing  examinations,  the  same  general  recom 
mendations  with  regard  to  the  acceptance  of  diplomas  and 
with  regard  to  the  literature  of  the  course  and  work  and 
training  generally. 

If  this  report  or  any  modification  of  it  is  adopted  by  the 
Association,  it  is  the  purpose  of  the  Committee  on  Uniformity 
to  come  in  contact  with  the  Boai*ds  of  Examiners  and  the 
judges  throughout  the  State,  with  a  view  of  inducing  them 
to  give  the  scheme  a  trial  as  a  whole;  to  bring  themselves  in 
contact  and  into  relation  with  our  general  Committee  on  Legal 
Elducation,  believing  that  if  they  do  a  silent  pressure  can  be 
exerted  all  over  the  Commonwealth  and  all  at  once,  which 
will  certainly  result  in  bringing  about  a  measure  of  uniformity 
of  which  we  now  stand  sadly  in  need.  I  feel  that  I  should 
apologize  to  you  for  having  spoken  so  long.     (Applause.) 

(At  this  time.  President  Dickson  resumed  the  chair.) 

Judge  White,  Indiana:  I  just  have  a  practical  word 
to  say  on  the  subject.  I  was  just  going  to  repeat  the 
utterance  of  Brother  Greer,  I  think  it  was,  in  narrating  the 
experience  of  some  young  man  after  he  had  iK^en  exam- 
ined— of  course,  it  was  not  in  his  district — who  said,  "I 
would  have  had  no  trouble  in  this  thing  if  those  fools  had 
only  asked  me  things  I  knew  ;  the  trouble  is  they  asked  me 
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a  lot  of  Stuff  I  did  not  know,"  and,  of  course,  they  could  not 
expect  hira  to  answer  that. 

But,  be  that  as  it  may,  this  is  a  practical  matter.  I  am 
not  going  to  theorize  on  the  subject  and  the  book.  The 
report,  exhaustive,  intelligent,  and  practical  doubtless  as  it 
is,  will  speak  for  itself;  and  we  will  take  that  home  and  we 
will  read  it;  but  what  I  want  to  say  here  and  hear  here  is 
some  expression  of  the  different  districts  of  the  State  as  to 
the  method  and  manner  of  examination  for  admission  to 
the  Bar. 

Yesterday,  in  court,  I  directed  the  oath  to  be  adminis- 
tered to  three  young  men  who  are  now  full-fledged  lawyers, 
I  may  as  well  say  that,  to  show  you  that  the  good  work  is 
still  going  on  ;  but  the  question  is  what  are  the  requirements  . 
and  what  are  the  practices,  in  a  word,  for  I  do  not  want  to 
theorize.  The  old  Tenth  District,  of  whicli  my  district  was 
a  constituent  part,  at  one  time  had  a  very  high  standard. 
Sometimes  I  think  that  the  standard  in  my  district  is  a  little 
higher  than  it  should  be,  but  we  defer  to  the  rule  in  that 
res|>ect  made  by  our  Bar  Association.  The  preliminary 
examination  is  conducted  by  the  same  committee  that  conducts 
the  final  examination.  There  was  a  request  made  to  divide 
thoni,  and  I  did  not  think  it  was  practical,  tliough  possibly 
it  might  be  done  with  benefit.  The  requirement  for  exami- 
nation in  all  cases  is  that  which  would  be  required  in  a 
coileije  of  good  standin4>;  for  admission  to  the  junior  class.  I 
myself  think  it  is  a  little  too  high,  for  I  am  not  sure  that  I 
could  stand  the  examination  myself;  but,  be  that  as  it  may, 
that  is  the  preliminary  examination. 

In  my  district  the  examination  is  conducted  in  open 
court.  The  court  assembles  formally  for  the  purpose.  The 
presiding  judge  participates  and  seeks  to  ask  j)ractical  ques- 
tions, not  off'-hand,  because  we  thought  what  was  worth  doing 
at  all  was  worth  doing  well,  fairly  to  the  young  gentlemen. 
Of  course,  there  is  not  a  large  assemblage  in  the  court-house  • 
it  is  not  in  chamber,  it  is  in  the  court-room. 

That  is  our  rule.     I  will  not  enlarge  upon  the  course  of 
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examination,  which  is  upon  the  subjects  of  law  study.  I  have 
not  time  to  spend  in  detail  as  to  that,  but  the  practical  diffi- 
culty— ^and  I  would  like  to  hear  from  my  brethren  around  in 
the  districts  around  me — is  to  decide  as  to  the  competency  of 
the  applicants  for  admission  after  the  examination.  The 
hearts  of  lawyers  are  all  kind  and  sympathetic,  we  all  under- 
stand that ;  and  after  the  young  men  have  passed  a  reasonably 
good  examination,  the  disposition  is  to  admit  them  ;  they  are 
rarely  refused. 

The  practical  question  upon  this  subject  with  me  is  to 
get  a  xninimum  ;  and  if  you  could  just  have  a  uniformity  on 
this  subject  throufi^hout  the  Commonwealth,  a  minimum  of 
answers  to  questions,  I  fancy  for  the  present  we  would 
accomplish  a  practical  result.  The  desire  to  be  kind  to  the 
young  men  makes  the  Board  very  indulgent.  If  you  had  an 
arbitrary  standai*d  of  sixty  per  cent.  or.  seventy  per  cent.,  it 
would  be  all  right;  but  that  is  the  practical  question  that 
certainly  confronts  us.  I  know  it  does  confront  me  from 
reflecting  upon  the  subject,  and  generall}*  confronts  the  com- 
mittee. I  would  be  glad  now  to  have  the  representatives  of 
the  diiferent  districts  explain  the  method  of  examination  for 
admission  to  their  bars. 

Mr.  Bukgwik,  Allegheny :  I  would  like  to  ask  whether 
there  is  any  motion  before  the  house  ? 

The  President:  No,  sir;  this  is  a  discussion  of  the 
report  of  the  committee. 

Mr.  Burgwin,  Allegheny :  I  would  move,  then,  that 
the  report  of  the  committee  be  adopted  together  with  the 
report  of  the  sub-committee. 

Duly  seconded. 

Mr.  Smith,  Philadelphia:  If  the  gentleman  will  permit 

me,  I  think  this  resolution  would  convey  the  sentiment  of 

the  Association,  and  I  offer  it  as  a  substitute  : 

Resolved^  That  this  Association  approves  in  general  of  the  report 
of  the  Committee  on  Legal  Education  without  committing  itself  to 
an  approval  of  all  of  its  details,  and  the  Committee  on  Uniformity  is 
continued  with  authority  to  carry  out  the  plans  suggested  in  this 
report. 
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Duly  fseconded. 

Mr.  Simpson,  Philadelphia  :  There  is  one  difficulty,  viz., 
that  the  incoming  President  will  have  the  appointment  of  the 
new  committee. 

Mr.  Snodgrass,  Dauphin:  The  Committee  on  Uni- 
formity was  appointed  at  a  meeting  of  the  general  committee 
last  December;  but,  after  considering  the  subject,  it  was 
found  impossible  to  do  their  work  satisfactorily  until  the 
other  committee  had  filed  a  report;  so  that  substantially 
there  was  very  little  if  anything  done  in  that  line.  The  gen- 
eral Committee  on  Legal  Education  goes  out  of  existence 
and  the  new  committee  is  appointed  by  the  incoming  Presi- 
dent, so  that  there  will  be  an  entirely  new  Committee  on 
Uniformity  as  well  as  on  Greneral  Education.  That  is  the 
pivot  of  the  whole  business.  It  is  a  question  of  making  this 
uniform  throughout*  the  State,  and  that  is  a  matter  that 
deserves  the  careful  consideration  of  the  general  Association. 

Mr.  Smith,  Philadelphia :  Judge  Siraonton  calls  my 
attention  to  Section  37  of  the  By-Laws  which  provides  that 
"  Unless  otherwise  provided  for  hereby  or  by  the  Association 
at  lis  anual  meeting,  all  standing  committees  and  vacancies 
therein  shall  be  filled  by  appointment  of  the  President  to 
serve  until  the  expiration  of  the  next  annual  meeting  and  the 
appointment  of  their  successors.'*  If  the  present  committee 
would  be  willing  to  serve,  the  experience  it  has  gained,  and 
the  beginning  it  has  made  in  the  work,  would  make  its  ser- 
vices, of  counse,  invaluable  to  this  Association.  I  offer  this 
resolution,  thinking  it  might  formulate  the  views  of  the  com- 
mittee; but  any  modification  that  they  would  suggest  I 
would  accept  personally,  and  I  think  that  would  be  the  feel- 
ing of  this  Association.  My  resolution  as  I  have  drawn  it 
is  as  follows : 

Resolved,  That  this  Association  approves  in  general  of  the 
report  of  the  Committee  on  Legal  Education  without  committing 
itself  to  an  approval  of  all  of  its  details,  and  the  Committee  on  Legal 
Education  is  continued  with  authorization  to  carry  out  the  sugges- 
tions made  in  the  report. 
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Mr.  Sxodgrass,  Dauphin  :  In  that  connection,  permit 
me  to  make  this  suggestion  :  Here  is  a  very  large  committee 
— I  do  not  know  exactly  how  many  members — but  it  is  com- 
posed of  at  least  one  member  from  each  judicial  district  in 
the  State.  Necessarily  in  such  large  committees  there  will 
be  some  very  efficient  people  and  some  very  inefficient  people. 
That  is  necessarily  the  case.  My  observation  with  respect  to 
this  committee,  as  well  as  what  I  have  heard,  leads  me  to 
believe  that  the  committee  ought  to  be  reappointed,  and 
those  may  be  reappointed  whom  the  incoming  President 
thinks  proper  to  reappoint,  while  others  again  will  very 
probably  be  added  in  place  of  some  who  very  probably  do 
not  care  to  serve  on  such  committees.  I  only  speak  of  that 
in  the  line  of  the  efficiency  of  the  committee. 

Mr.  Smith,  Philadelphia:  I  modify  my  resolution  so 
as  to  read — that  this  Association  approves  in  general  of  the 
report  of  the  Committee  on  Legal  Education  without  com- 
mitting itself  to  an  approval  of  all  of  its  details,  and  the 
Committee  on  Legal  Education  is  authorized  to  carry  out  the 
suggestions  made  in  the  report.  There  is  always  a  Com- 
mittee on  Legal  Education. 

Mr.  BuDD,  Philadelphia:  It  seems  to  me  there  is  a 
little  inconsistency  in  the  resolution  as  presented  by  my  friend 
on  the  right.  The  Association  is  made  to  expressly  state 
that  it  does  not  commit  itself  to  the  details,  and  then  recom- 
mits the  matter  to  the  committee  with  authority  to  carry 
out  those  details  to  which  the  Association  has  declined 
to  commit  itself.  Now,  after  that  preliminary  assertion, 
would  not  it  be  better  if  we  were  to  have  nothing  done  of  an 
active  cliaracter  without  further  discussion,  and  simply  to 
recommit  the  report  to  the  committee,  with  say,  power  to  act, 
if  you  will  ?  It  is  a  little  too  mucli  to  expect  those  of  us 
who  have  just  received  copies  of  the  report  of  the  sub-com- 
mittee— I  was  fortunate  enougli  to  get  mine  this  morning, 
and  [  have  not  been  able  to  read  it  thoroughly ;  and  I  know 
there  are  are  cjentlemen  here  who  have  onlv  had  theirs  in 
their  hands  a   verv  short   time — it  is    a  little  too  much  to 
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exjiect  US  to  form  an  intelligent  judgment  in  reference  to  it. 
I  have  seen  enough  of  it  to  be  impressed  with  it  that  it  is  an 
admirable  report,  and  I  see  nothing  material  in  it  to  which 
I  should  make  any  objection  whatever.  But  I  cannot  be 
prepared  to  vote  for  the  resolution  in  which  I  said  I  did  not 
approve  of  the  details,  and  yet  order  those  details  to  be 
carried  out.  I  think  a  recommitting  of  the  report  to  the 
committee  with  power  to  act  at  its  own  discretion  would  be 
certainly  a  tribute,  and  I  believe  not  an  undeserved  tribute 
to  the  committee,  showing  our  confidence  in  it  and  at  the 
same  time  would  not  put  us  into  a  rather  illogical  position. 

Mil.  Fox,  Northampton:  As  a  member  of  the  sub-com- 
mittee, I  simply  desire  to  say  that  I  think  the  suggestion  made 
by  the  last  speaker  is  an  admirable  one,  and  one  that  would 
be  entirely  acceptable  to  the  committee  if  continued  by  the 
Association.  It  may  very  readily  occur  that,  after  we  have 
had  a  consultation  with  the  various  judges  of  the  various 
parts  of  the  State,  we  may  ascertain  that  it  is  necessary  for  us 
to  modify  our  report  in  some  of  its  details;  and  I  hope, 
therefore,  that  the  gentleman  who  introduced  the  original 
resolution  will  be  able  to  accept  the  substitute  suggested  by 
Mr.  Budd,  and  that  that  may  l>e  adopted  by  the  Association. 

Mr.  Smith,  Philadelphia  :  I  will  accept  it,  certainly. 

Mr.  Kress,  Clinton  :  I  do  not  understand  one  sugges- 
tion of  this  committee  with  reference  to  the  questions  that 
are  to  be  propounded.  I  understand  that  uniformity  is  to  be 
had,  if  possible,  in  requiring  the  student  to  answer  a  certain 
percentage  of  the  questions.  Is  it  proposed  to  have  the  same 
questions  asked  of  all  students,  or  is  each  committee  to  pre- 
pare its  own  set  of  questions?  There  would  be  no  uniformity 
whatever,  it  seems  to  me,  if  each  committee  presented  its  own 
questions ;  and  in  that  case  the  percentage  of  tlie  answers 
would  furnish  no  guide  whatever  to  uniformity. 

,  Mr.  Snodgrass,  Dauphin  :  The  desire  of  the  committee 
is  to  have  the  questions  uniform  as  well  as  everything  else 
that  is  suggested  in  the  report. 

Mr.  Kress,  Clinton  :  Then  it  seems  to  me  that  thediffi- 
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culty  would  be  this — if  these  questions  are  to  be  printed  and 
submitted,  students  will  be  enabled  to  get  them  and  be  pre- 
pared to  answer  a  very  large  percentage  when  they  come  up 
for  examination. 

The  President  :  Will  Mr.  Pepper  solve  the  diflSculty 
suggested  by  the  last  speaker  ? 

Mr.  Pepper,  Philadelphia :  The  Chairman  has  just 
suggested  that  I  shall  answer  the  question  asked  by  Mr. 
KresjS.  Of  course,  the  strength  and  at  the  same  time  the 
weakness  of  the  suggested  scheme  is  that  it  must  be  adopted 
in  its  entirety  to  be  useful  or  valuable.  The  thought  is  that 
new  sets  of  questions  will  be  prepared  by  the  central  com- 
mittee of  this  Association,  for  the  use,  of  course,  only  of  such 
local  Boards  as  chose  to  use  them.  At  all  events,  they  shall 
be  prepared  by  a  centml  committee  of  this  Association  new 
each  year,  and  they  shall  be  transmitted  sealed  to  the  Secre- 
tary of  each  Board  which  comes  in  contact  with  the  central 
committee ;  and  that  all  over  the  State  examinations  on  a  given 
subject  shall  be  held  on  the  same  day,  thus  making  it  impos- 
sible that  there  should  be  any  collusion  or  inspection  of  the 
papers  in  advance,  or  the  like.  Those  matters  are  specifically 
covered  in  the  report. 

Mil.  Smith,   Philadelphia :  The  resolution   as  it  now 

stands  and  which  I  acdepte<l  is  : 

Resolved,  That  the  whole  matter  covered  by  the  printed  report 
of  the  Sub-Committee  on  Curriculum  to  the  Committee  on  Legal 
Education,  be  recommitted  to  the  Committee  on  Legal  Education, 
when  appointed,  with  power  to  act. 

Judge  McPherson,  Dauphin  :  I  do  not  quite  under- 
stand the  scope  of  the  phrase,  *' with  power  to  act."  Is  it 
intended  that  it  shall  at  once  be  put  into  operation  or  an 
eftort  made  to  put  it  into  operation  at  once  throughout  the 
Commonwealth,  and  if  not,  what  action  is  it  contemplated 
that  the  committee  is  to  take  ? 

Mr.  Budd,  Philadelphia:  My  intention  in  offering  the 
substitute  was  that  any  action  which  the  committee  thought 
fit,    after  giving   further  consideration   in    the    lines   of  its 
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printed  report  with  the  intention  of  bringing  the  matter  into 
actual  efieet  at  once,  after  consultation  with  the  judges  and 
perha|>s  local  Bars,  it  should  be  at  liberty  to  take;  in  other 
words,  to  put  it  into  effect  as  soon  as  possible. 

Judge  McPhehson,  Dauphin  :  In  other  woixls,  it  is  the 
purpose  of  the  resolution  that  the  Association  shall  accept 
this  scheme  of  study  of  preliminary  and  final  examination, 
and  put  it  into  operation  as  soon  as  practicable  ? 

Mu.  BuDD,  Philadelphia:  Allowing  it  to  make  such 
deviation  as  to  details  as  it  may  deem  wise. 

The  question  being  upon  the  resolution  of  Mr.  Smith, 
*'that  the  whole  matter  covered  by  the  printed  report  of  the 
Sub-Committee  on  Legal  Education  be  recommitted  to  the 
C Committee  on  Legal  Education,  when  appointed,  with  power 
to  act,"  it  was  agreed  to. 

The  Puesident  :  The  next  business  on  thepro^^ramme 
is  a  paper  by  William  G.  Rodgers,  Esq.,  of  Allegheny,  dis- 
cussing the  proposed  Libel  Law  of  the  Pennsylvania  Editors' 
Association,  which  is  as  follows  : 

THE    PROPOSED    LIBEL   LAW 

[Prepared  tinder  sanction  of  the  Pennsylvania  Editors'  Association.] 

Section  1.  Be  it  enacted,  etc.  If  any  person  shall 
wilfully,  and  with  malicious  intent,  to  injure  another,  publish, 
or  procure  to  be  published,  any  libel,  such  person  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  be  sentenced  to 
}>ay  a  fine  not  exceeding  $1000,  or  undergo  imprisonment 
not  exceeding  twelve  months,  or  both,  or  either,  at  the 
discretion  of  the  Court. 

Sec.  2.  In  every  criminal  prosecution,  and  in  every 
civil  action  for  publishing  a  libel,  the  defendant  may,  upon 
the  trial,  give  in  evidence  the  truth  of  the  matter  contained  in 
the  publication  charged  as  libelous,  and  such  evidence  shall 
be  deemed  a  sufficient  justification,  unless  malicious  intention 
is  proved  aflSrmatively. 
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Sec.  3.  No  conviction  shall  be  had  in  any  prosecution 
for  libel,  where  the  fact  shall  be  established  to  the  satisfaction 
of  the  jury,  that  such  publication  was  not  maliciously  or  neg- 
ligently made,  but  was  published  with  good  motives  and 
justifiable  ends. 

Sec  4.  That  actions  for  libel,  civil  or  criminal,  may  be 
instituted  only  in  the  county  in  which  the  alleged  libel  has 
been  actually  printed,  if  published  in  a  public  journal,  or  in 
the  case  of  a  written  libel,  in  the  county  where  it  has  been 
made  public. 

Sec  5.  In  any  action  brought  for  the  publication  of  a 
libel  in  any  newspaper  in  this  Commonwealth,  the  plaintiff 
shall  recover  only  actual  damages,  if  it  shall  appear  at  the 
trial  of  such  action  that  such  publication  was  made  in  good 
faith,  and  that  there  were  reasonable  grounds  for  believing 
that  the  statements  set  forth  in  such  alleged  malicious  publica- 
tion were  true,  and  that  its  falsity  was  due  to  mistake  or 
misapprehension  of  the  facts,  and  that  in  the  next  regular 
issue  of  said  newspaper,  after  such  mistake  or  misappre- 
hension was  brought  to  the  knowledge  of  the  publisher  or 
publishers  of  such  newspaper,  whether  before  or  afler  suit 
brought,  a  correction  or  retraction  was  published  in  as  con- 
spicuous a  manner  and  place  in  said  newspaper  as  was  the 
libel. 

Sec.  6.  Criminal  actions  for  libel  shall  be  maintained 
for  any  maliciously  false  publication,  or  for  a  malicious  publi- 
cation not  proper  for  public  information,  relating  to  a  private 
individual,  against  the  writer,  the  editor  who  directs  the 
publication,  the  person  or  persons  who  furnish  the  malicious 
and  false  information,  and  any  editor  or  publisher  who  know- 
ingly j>ermits  such  publication ;  but  malice  shall  be  proved 
as  other  criminal  charges  are  proved,  without  legal  presump- 
tion of  guilt. 

Sec.  7.  In  all  civil  actions  for  libel  the  plea  of  justifica- 
tion shall  be  accepted  as  adequate,  when  it  is  plead  by  the 
defendant  that  the  publication  is  substantially  true  in  every 
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material  respect,  and  if  such  plea  sliall  be  established  to  the 
satisfaction  of  the  court  and  jury  there  shall  be  no  recovery. 
The  plea  of  justification,  if  made  in  good  faith,  shall  not 
enhance  damages. 

Sec.  8.  In  civil  actions  for  libel  the  defendant  may,  at 
any  time  before  the  trial  of  the  case,  apply  to  the  court  for 
a  rule  upon  the  plaintiff  to  show  cause  why  security  should 
not  he  entered  by  the  plaintiff  for  costs,  including  reasonable 
counsel  fees;  and  if  in  the  judgment  of  the  court,  such 
security  should  be  entered  in  the  maintenance  of  justice,  it 
shall  be  given  satisfactory  to  the  court  before  the  trial  of  the 
case  shall  proceed. 

Sec.  9.  All  laws,  or  parts  of  laws,  inconsistent  with  the 
provisions  of  this  Act  are  hereby  repealed. 

ADDRESS  BY  WILLIAM  B.  RODG£RS,  ESQ., 

OF  ALLEGHENY 

There  has  been  assigned  to  me  the  duty  of  making  some 
remarks  on  the  proposed  libel  law,  prepared  under  the  sanc- 
tion of  the  Pennsvlvania  Editors'  Association. 

1.  We  have  no  general  complete  statute  upon  the  subject 
in  Pennsvlvania.     What  we  do  have  is : 

(a)  Section  24  of  the  penal  code  which  defines  libel  as  it 
IS  defined  at  common  law,  and  prescribes  the  punishment,  and 
Section  30  of  the  same  code  which  provides  the  punishment  for 
an  obscene  libel. 

(6)  The  Act  of  1850,  which  fixes  the  limitation  of  actions 
for  libel ;  and 

(c)  The  Act  of  1893,  making  it  a  misdemeanor  to  wil- 
fully state,  deliver  or  transmit  to  any  newspaper,  magazine  or 
other  periodical,  a  libelous  statement,  and  thereby  secure  the 
publication  of  the  same. 

(d)  But  above  and  beyond  these  statutes,  we  have  the 
great  principles  of  free  communication  of  thoughts  and  opin- 
ions contained  in  the  fundamental  law,  in  Article  I,  Section  8 
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of  the  Bill  of  Rights,  which  section  represents  the  development 
of  centuries  of  the  struggles  of  our  race  towards  freedom  and 
intelligence  : 

The  printing  press  shall  be  free  to  every  person  who  may  under- 
take to  examine  the  proceedings  of  the  Legislature,  or  any  branch  of 
government,  and  no  law  shall  ever  be  made  to  restrain  the  right 
thereof.  The  free  communication  of  thoughts  and  opinions  is  one  of 
the  invaluable  rights  of  man ;  and  every  citizen  may  freely  speak, 
write  and  print  on  any  subject,  being  responsible  for  the  abuse  of 
that  liberty.  No  conviction  shall  be  had,  in  any  prosecution  for  the 
publication  of  papers  relating  to  the  official  conduct  of  officers,  or 
men  in  public  capacity,  or  to  any  other  matter  proper  for  public 
investigation  or  information,  where  the  factthatsuch  publication  was 
not  maliciously  or  negligently  made,  shall  be  established  to  the 
satisfaction  of  the  jury,  and  in  all  indictments  for  libels  the  jury 
shall  have  the  right  to  determine  the  law  and  the  facts  under  the 
direction  of  the  Court  as  in  other  cases. 

As  the  law  is  in  Pennsylvania,  there  can  be  no  restraint 
of  the  right  to  examine  the  proceedings  of  any  branch  of  the 
government.  Such  right  is  essential  to  the  liberties  of  a  free 
people,  and  communications  of  this  character  are  absolutely 
privileged. 

As  regards  public  officers  or  men  in  a  public  capacity, 
publication  of  papers  relating  to  their  official  acts  are  also 
privileged,  when  the  publications  are  not  maliciously  or  neg- 
ligently made.  This  exemption  from  liability  extends  to 
publications  or  communications  honestly  made,  charging 
against  a  candidate  for  public  office  something  which  aftects 
his  fitness  for  the  office  for  which  he  seeks,  if  the  charge  is 
made  not  maliciously  but  upon  probable  cause,  although  false 
and  its  falsity  might  have  been  ascertained.  Nor  can  there 
be  any  conviction  in  a  criminal  case,  nor  any  recovery  in 
damages,  when  the  publication  or  communication  is  as  to  a 
person  who  holds  himself  out  as  occupying  any  position 
where  the  public  are  invited  to  repose  confidence,  in  him  and 
refers  to  his  fitness  for  that  position,  and  is  not  made  mali- 
ciously but  upon  probable  cause.  In  short,  every  matter 
proper  for  public  investigation  or  information  may  be  freely 


WILLIAM   B.  RODGKRS  177 

published  without  liability,  either  civilly  or  criminally,  if 
made  upon  probable  cause  and  not  maliciously. 

Do  we  need  anything  more  ?  It  is  true  that  news- 
papers in  the  daily  conduct  of  their  business  are  exposed  to 
vexatious  and  often  unjust  and  expensive  litigation.  If  they 
can  be  relieved  without  doing  injustice  to  the  individual 
affected  by  such  publication,  such  relief  should  be  extended 
by  legislation 

This  brings  us  to  the  consideration  of  the  proposed  Act. 
In  its  discussion  it  seems  to  me  that  a  better  idea  of  its  scope 
can  be  obtained  by  an  arrangement  of  the  sections  different 
from  those  in  the  proposed  Act. 

I  therefore  first  call  attention  to  Section  6,  in  relation  to 
indictments,  which  reads : 

Section  6. — Criminal  actions  for  libel  shall  be  maintained  for 
any  maliciously  false  publication,  or  for  a  malicious  publication  not 
proper  for  public  information,  relating  to  a  private  individual,  against 
the  writer,  the  editor  who  directs  the  publication,  the  person  or 
persons  who  furnish  the  malicious  and  false  information,  and  any 
editor  or  publisher  who  knowingly  permits  such  publication;  ba 
malice  shall  be  proved  as  other  criminal  charges  are  proved,  withou 
legal  presumption  of  guilt. 

If  this  Act  is,  as  I  understand  it  to  be,  a  complete  code 
on  the  subject  of  libel,  then  there  cannot  be,  if  it  becomes  the 
law,  any  indictment  against  the  owners  of  a  newspaper  for  a 
libel ;  but  the  indictment  is  limited  to  the  writer,  the  editor 
who  directs  the  publication,  the  person  who  furnishes  the 
information,  and  the  editor  or  publisher  who  knowingly  per- 
mits the  publication. 

Practically  speaking,  it  is  doubtful  whether  any  one  of 
the  persons  named  can  be  indicted,  owing  to  the  difficulty  in 
ascertaining  the  responsible  person ;  but,  even  if  indicted, 
the  chances  of  conviction  will  be  but  slight  in  view  of  the 
provision  that  ^'  malice  shall  be  proved  without  legal  pre- 
sumption of  guilt.''  If  this  section  had  left  the  le^al  pre- 
sumption of  malice  as  it  is  now,  and  had  made  the  owners 
only  responsible  on  failure  after  demand  to  give  the  names  of 
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the  individuals  respoDsible  for  the  publication,  it  would  have 
provided  a  more  efficient  way  for  repressing  libels,  and  in 
protecting  the  owners^  than  at  present. 

Sections  2  and  3,  so  far  as  indictments  are  concerned, 
seem  to  supplement  each  other.     They  are : 

Sec.  2.  In  every  criminal  prosecution,  and  in  every  civil  action 
for  publishing  a  libel,  the  defendant  may,  upon  the  trial,  give  in  evi- 
dence the  truth  of  the  matter  contained  in  the  publication  charged 
as  libelous,  and  such  evidence  shall  be  deemed  a  sufficient  justifica- 
tion, unless  malicious  intention  is  proved  affirmatively. 

Section  3.  No  conviction  shall  be  had  in  any  prosecution  for 
libel,  where  the  fact  shall  be  established  to  the  satisfaction  of  the 
jury,  that  such  publication  was  not  maliciously  or  negligently  made, 
but  was  published  with  good  motives  and  justifiable  ends. 

Thus  Section  2  makes  the  truth  a  sufficient  defense  in 
the  absence  of  affirmative  proof  of  mulice,  and  Section  3 
covers  the  case,  where  the  defendant  fails  to  establish  the 
truth,  but  establishes  the  fact  that  the  publication,  was  not 
maliciously  or  negligently  made,  but  published  with  good 
motives  and  justifiable  ends. 

Whether  the  truth  should  he  a  defense  in  an  indictment 
for  libel  is  a  subject  on  which  there  is,  and  for  a  long  time 
has  been,  a  diversity  of  opinion.  The  theory  upon  which 
the  law  excludes  evidence  as  to  the  truth  of  a  publication,  is 
the  somewhat  antiquated  one  that  the  publication  tends  to  a 
breach  of  the  peace.  If  an  individual  is  guilty  of  such  con- 
duct, or  the  facts  and  circumstances  connected  with  him  are 
such  that  their  publication  under  our  present  law  would  con- 
stitute a  libel  on  him,  perhaps  it  might  be  for  the  good  of  the* 
community  that  that  conduct,  or  those  facts  and  circum- 
stances, might  be  published  if  without  malice.  Here  I  am 
reminded  of  an  expression  of  Erskine  in  one  of  his  speeches, 
referring  to  our  profession,  but  which  may  well  be  applied 
to  the  press :  '^  Morals  come  in  the  cold  abstract  from  the 
pulpit,  but  men  smart  under  them  when  we  lawyers  are  the 
preachers." 

Section    4    seeks    to    limit     prosecutions     against     a 
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newspaper   to  the  county  in  which  the  libel  was  actually 

printed,  or  in  case  of  a  written  libel,  to  the  county  where 

it  was  made  public.     It  reads : 

Section  4.  That  actions  for  libel,  civil  or  criminal,  may  be  insti- 
tuted only  in  the  county  in  which  the  alleged  libel  has  been  actually 
printed,  if  published  in  a  public  journal,  or  in  the  case  of  a  written 
libel,  in  the  county  where  it  has  been  made  public. 

The  argument  in  favor  of  this  is  the  inconvenience  and 
the  expense  attendant  upon  being  indicted  in  any  county 
where  the  person  libelled  may  reside,  but  on  the  contrary, 
the  party  libelled  has  his  rights  and  should  not,  without  more 
cause  than  stated  in  this  section,  be  himself  subjected  to  the 
same  inconvenience  and  expense.  The  wrong-doer  should 
not  receive  any  advantage  at  the  expense  of  the  person 
wronged. 

Section  1  changes  the  present  definition  of  libel  as 
found  in  our  penal  code,  by  inserting  the  words  "  wilfully 
and  with  malicious  intent  to  injure."     It  reads  : 

Section  i.  Be  it  enacted,  etc.  If  any  person  shall  wilfully,  and 
with  malicious  intent  to  injure  another,  publish,  or  procure  to  be 
published,  any  libel,  such  person  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  be  sentenced  to  pay  a  fine  not  exceeding  $1000, 
or  undergo  imprisonment  not  exceeding  twelve  months,  or  both  or 
either,  at  the  discretion  of  the  Court. 

If  this  section  is  read  in  connection  with  Section  6, 
it  evidently  means  malice  in  fact,  and  not  malice  in  law. 
There  is  no  reason  which  occurs  to  me  why  it  should  be 
necessary  to  prove,  as  against  the  libeller,  the  existence  of 
malice  in  fact. 

Directing  attention  now  to  so  much  of  this  Act  as  refei-s 
to  civil  actions : 

Section  2  provides,  "  That  the  truth  shall  be  a  sufficient 
justification,  unless  malicious  intent  is  proved  affirmatively." 
This  is  the  law  now. 

If  we  assume  that  a  separate  plea  of  justification  may  be 
filed  under  our  Procedure  Act,  then  Section  7  is  the  law  now, 
excepting  its  concluding  pail,  which  provides  that  the  plea 
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of  justification^  if  made  iu  good  faith,  ''shall  not  enhance 
damages/'     It  reads : 

Section  7.  In  all  civil  actions  for  libel  the  plea  of  justification 
shall  be  accepted  as  adequate,  when  it  is  plead  by  the  defendant  that 
the  publication  is  substantially  true  in  every  material  respect,  and  if 
such  plea  shall  be  established  to  the  satisfaction  of  the  Court  and 
jury,  there  shall  be  no  recovery.  The  plea  of  justification,  if  made 
in  good  faith,  shall  not  enhance  damages. 

It  seems  to  me  that  this  is  proper.  As  our  law  is  now, 
the  rule  that  the  damages  may  be  increased,  in  case  the  plea 
of  justification  fails,  gives  a  loose  rein  to  the  jury,  and  prevents 
the  defendant,  unless  he  has  a  perfectly  sure  case,  from  making 
the  attempt.  There  need  be  no  fear  that  a  plaintiff  will  not 
ordinarily  recover  all  the  damages  he  is  entitled  to,  if  the  law 
is  changeil  in  this  regard. 

Section  8  allowing  the  Court  to  require  a  plaintiff  to 
give  security  for  costs  and  counsel  fees,  is  contrary  to  our 
prac<  ice,  and  would  be  class  legislation  and  reprehensible. 

Section  5  limits  the  recovery  to  actual  damages,  in  case 
the  publication  was  made  in  good  faith  and  on  probable  cause, 
its  falsity  being  through  mistake  or  misapprehension  of  the 
facts,  and  as  soon  as  notice  of  the  mistake  or  misapprehension 
w&s  brought  to  the  attention  of  the  publishers,  a  retraction 
was  published  in  as  conspicuous  a  manner  and  place  in  the 
newspaper  as  was  the  original  libel.  This  section  seems  to 
me  to  be  of  importance.     It  reads  : 

Section  5.  In  any  action  brought  for  the  publication  of  a  libel 
in  any  newspaper  in  this  Commonwealth,  the  plaintiff  shall  recover 
only  actual  damages,  if  it  shall  appear  at  the  trial  of  such  action  that 
such  publication  was  made  in  good  faith,  and  that  there  were  reason- 
able grounds  for  believing  that  the  statements  set  forth  in  such 
alleged  malicious  publication  were  true,  and  that  its  falsity  was  due  to 
mistake  or  misapprehension  of  the  facts,  and  that  in  the  next  regular 
issue  of  said  newspaper  after  such  mistake  or  misapprehension  was 
brought  to  the  knowledge  of  the  publisher  or  publishers  of  such 
newspaper,  whether  before  or  after  suit  brought,  a  correction  or 
retraction  was  published  in  as  conspicuous  a  manner  and  place  in 
said  newspaper  as  was  the  libel. 

We  must  recognize  the  fact  that  newspapers  are  a  pub- 
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]ic  necessity^  and  that  the  public  demands  all  the  news  and 
demands  it  quickly  ;  that  full  and  careful  investigation  of  the 
correctness  of  all  the  columns  is  impracticable,  and  some 
relief  against  extravagant  verdicts  ought  to  be  extended,  if 
possible.  This  section  gives  a  plaintiff  all  that  he  ought  to 
have,  viz  :  His  actual  damages  and  a  retraction,  in  case  the 
publication  was  in  good  faith  and  upon  probable  cause.  I 
think  the  experience  of  so  many  of  the  profession  as  have  to 
do  with  Jibel  cases  against  newspapers,  is  that  in  nearly  every 
case,  compensation  and  a  retraction,  as  in  this  section,  will 
satisfy  all  those  wlfose  reputation  is  worth  anything,  and 
will  save  newspapers  from  litigation  at  the  hands  of  those 
whose  reputation  has  no  value,  except  in  the  eyes  of  some 
juries. 

This  covers  a  general  view  of  the  proposed  Act.  What 
I  have  said  lias  been  mainly  for  the  purpose  of  directing 
attention  to  it  and  inviting  discussion.  There  are  features  in 
it  which  seem  to  be  an  improvement  of  our  present  law,  and 
others  changing  the  law  so  radically  as  to  be  somewliat  start- 
ling to  the  profession.  Perhaps  this  discussion  may  direct 
attention  to  the  subject,  so  that  an  Act  may  be  passed  which 
will  be  abreast  of  the  times,  extend  to  the  newspapers  the 
relief  which  they  should  have,  and  at  the  same  time  give 
proper  protection  to  the  individual  from  unjustifiable  asMiults 
upon  his  reputation. 

Mr.  Kress,  Clinton  :  I.  would  like  to  inquire  how  this 
bill  comes  before  the  Association  *' 

The  President  :  By  the  action  of  the  Committee  on 
Law  Reform.  The  bill  was  prepared  by  some  outside  body, 
by  counsel,  it  is  underetood,  and  it  was  thought  a  proper  sub- 
ject for  public  discussion,  and  the  committee  have  named 
Mr.  Budd  to  open  the  discussion.  What  is  the  pleasure  of 
the  meeting  as  to  the  discussion  this  evening? 

After  calls  for  proceeding  with  the  discussion,  Henry 
Budd,  Esq.,  Philadelphia,  addressed  the  meeting  as  follows : 

Mr.  Chairman  :  If  this  Act  were  deliberately  framed 
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for  tlie  purpose  of  giving  to  ne\vspa[>ers,  not  merely  liberty, 
but  license,  I  Iiardly  think  that  the  framers  could  have  gone 
about  it  in  a  better  wav.  From  the  vcrv  start,  in  the  defini- 
tion  practically  of  what  is  hereafter  to  be  the  crime  of  libel, 
they  have  seen  fit  to  attempt  to  uproot  all  our  previous  ideas 
'  on  the  subject,  and  to  make  a  conviction  or  a  recovery  more 
and  more  difficult,  and  to  minimize  the  punishment  which 
can  be  inflicted,  at  least  in  a  civil  action — and  damages  are 
vf^ry  largely  punitive  there  and  must  always  remain  so,  if 
there  is  to  be  any  protection  for  the  individual — as  light  as 
possible. 

Compare  the  definition  of  Libel  as  given  in  the  pro- 
posed Act  with  the  definition  in  the  penal  code.  As  the  law 
is  at  present,  "If  any  person  shall  write,  print,  publish  or 
exhibit  any  malicious  or  defamatory  libel,  tending  eitlier  to 
blacken  the  memory  of  one  who  is  dead  or  the  reputation  of 
one  who  is  alive,  and  thereby  expose  him  to  public  hatred, 
contempt  or  ridicule,  such  pereon  shall  \)g  guilty  of  a 
misdemeanor,"  and  subject  to  the  prescribed  penalty. 

There  is  a  definition  which  is  clear,  which  defines  a 
crime,  and  which  is  sufficiently  comprehensive  for  public  and 
individual  protection. 

Contrast  that  now  with  the  proposed  definition :  '*  If 
any  person  shall  wilfully  and  with  malicious  intent  to  injure 
another,  publish  or  procure  to  be  published  any  libel,  such 
person  shall  be  guilty  of  a  misdemeanor,''  with  the  same 
penalty  as  in  the  former  Act. 

In  the  first  place,  you  will  observe  tiiat  this  proposed 
Act  leaves  the  memory  of  the  dead  entirely  open  to  any 
attack  that  anybody  may  see  fit  to  make  upon  it.  There  can 
be  no  injury  to  the  dead  ;  and  the  feelings  of  the  living  may 
be  outraged  over  and  over  again  by  attacks  upon  their 
ancestors,  without  any  protection  whatever. 

Again,  it  leaves  out  that  part  of  the  law  constituting  a 
libel  which  comes  from  the  exhibition  of  a  picture  :  because  it 
will  not  do  to  say  the  publication  is  exhibition,  or  exhibition 
is    publicfition,    when    in    the    former    Act    we    have   both 


RELATING   TO   LIBELS  183 

words,  and  in  the  proposed  Act  only  the  one.  The  omission 
must  mean  something  or  it  would  not  have  been  made. 
The  insertion  of  the  word  "  wilful/'  of  course  only  empha- 
sizes the  difficulty,  which  it  is  intended  to  hereafter  raise  in 
the  way  of  recoveries  in  libel  suits,  or  in  obtaining  convic- 
tion for  libel  in  a  criminal  prosecution.  So  much,  then,  for 
the  very  root  idea  which  tlie  Pennsylvania  Editors'  Associa- 
tion has  attempted  to  introduce  into  our  libel  law.  We  can 
see  at  once  how  it  narrows  the  scope  of  a  libel. 

Now,  then;  having  made  the  goal  somewhat  diiferent, 
we  will  see  how  much  more  difficult  it  has  made  the  road  to 
travel  to  that  goal.  In  the  first  place,  in  the  very  bringing 
of  the  suit,  this  Bill  proposes  what? 

'^  Actions  for  libel,  civil  or  criminal,  may  be  instituted 
only  in  the  county  in  which  the  alleged  libel  has  been  actually 
printed  " — not  where  the  injury  is  really  committed,  but  where 
the  printing  happens  to  take  place.  Let  us  sup|X)se,  for 
instance,  that  a  gentleman  in  Pittsburgh  is  libeled  by  a 
paper  in  Philadelphia.  The  libel  does  not  hurt  him  in  Phila- 
delphia, where  he  has  no  particular  reputation,  where  he  is 
not  known,  but  in  Pittsburgh  he  is  known  ;  his  character  is 
known  there ;  his  reputation  is  there.  A  paper  printed  in 
Philadelphia  is  sent  to  Pittsburgh — circulated  there — and  you 
tell  the  Pittsburgher  to  go  to  Philadelphia  to  try  his  case  there. 
It  is  not  a  matter  of  expense,  as  seemed  to  be  intimated  by 
the  paper  read  by  the  gentleman  who  treated  the  subject  so 
well,  but  I  think  so  kindly,  probably  more  kindly  towards 
the  newspapers  than  his  own  ideas  would  have  urged  him  to, 
if  he  did  not  feel  himself  in  a  somewhat  judicial  position — 
it  is  not  a  mere  matter  of  expense,  as  seemed  to  be  intimated  ; 
it  is  almost  impossible  to  prove  what  is  a  man's  reputation 
anywhere  except  among  his  neighbors. 

Mr.  Simpson,  Philadelphia :  Suppose  it  was  the  New 
York  Sun  that  libeled  somebody ;  where  would  you  insti- 
tute the  prosecution  under  section  4  of  this  proposed  Act  ? 

Mr.  Budd,  Philadelphia  :  I  do  not  suppose  you  could 
institute  suit  in  Pennsylvania  at  all. 
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Mr.  Carson,  Philadelphia:  Suppose  it  comes  from  the 
United  Press? 

Mr.  Budd,  Philadelphia  :  Wherever  it  is  printed  it  is  a 
libel.  Wherever  a  matter  not  privileged  otherwise,  which  is 
not  matter  fit  for  publication,  in  whatsoever  pa])er  it  appears, 
the  paper  should  be  held  responsible.  The  Associated  Press 
does  not  enter  the  doors  of  a  newspaper,  and  without  the 
consent  of  that  newspaper  impress  upon  its  pages  whatever 
it  pleases.  If  it  is  a  nvatter  fit  for  public  information,  it  is 
not  a  libel  in  the  strict  sense.  If  it  is  a  matter  in  which  the 
truth  is  a  defence,  the  present  law  throws  suflScient  protection 
around  it.  But  when  you  get  to  a  matter  which  is  a  libel, 
the  invasion  of  a  man's  privacy,  the  -treatment  of  a  man's 
character  improperly,  putting  before  the  world  things  the 
world  has  nothing  to  do  with,  then  I  say  wherever  that  is 
done,  if  it  is  done  a  thousand  times,  in  a  thousand  places,  in 
each  one  of  those  places  or  any  one  of  those  places,  the  person 
who  does  the  ofTense  should  be  liable  for  it. 

I  am  not  dealing  now  with  a  question  of  privileged  com- 
munication. I  think  our  law  supplies  abundant  protection 
there.  So  that  at  the  start,  we  have  the  endeavor  of  the  news- 
paper to  choose  its  own  place.  The  proposed  Act  does  not  say 
where  it  is  published  eveu  ;  it  says  where  it  is  printed.  We 
can  imagine  a  paper  printed  where  it  is  not  published.  At 
one  time  certain  Philadelphia  magazines,  to  one  of  which,  I 
think,  our  friend  at  one  time  contributed,  were  printed  in 
T^ancaster  and  published  in  Philadelphia. 

Mr.  Carson,  Philadelphia  :  But  we  were  never  sued 
for  libel. 

Mr.  Budd,  Philadelphia :  We  never  were,  and  I  hope 
we  never  shall  be.  But  I  mean  to  say  that  if  we  had  so 
far  forgotten  ourselves,  we  could  have  said  under  this  Act, 
"  Go  to  Lancaster ;  a  certain  printing  house  there  printed 
this ;  it  was  never  printed  in  Philadelphia." 

Mr.  Simpson,  Philadelphia:  They  might  move  all  the 
Philadelphia  printing  offices  to  Camden. 

Mr.  Budd,  Philadelphia :   They  might  do  that.     The 
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language  of  Section  4,  therefore  is  unfortunate  in  this  respect. 
And  in  order  to  emphasize  this  idea  the  language  is,  "  The 
county  in  wliich  the  alleged  libel  has  been  actually  printed." 
No  constructive  printing  will  be  allowed. 

Judge  Simonton,  Dauphin :  That  changes  the  defini- 
tion by  making  the  libel  consist  in  the  printing,  not  the  pub* 
lishing;  it  must  be  printed. 

Mr.  Budd,  Philadelphia:  It  is  the  printing  if  published 
in  a  public  journal,  but  in  the  case  of  a  written  libel  then  where 
it  is  made  public. 

We  find,  therefore,  in  the  first  place,  that  the  Act  says 
that  an  action  may  be  tried  only  in  a  place  where  the  injury 
may  not  have  been  committed  or  done,  where  the  damage 
may  not  have  been  suffered ;  and  in  the  second  place  where 
the  actual  offense,  the  publication,  may  not  have  l>een  com- 
mitted. This,  by  itself,  would,  as  it  seems  to  me,  be  sufficient 
to  condemn  this  Act.  Secondly,  after  the  action  is  brought, 
we  find,  in  Section  5,  a  limitation  of  damages  under  most 
j^eculiar  circumstances.  If  a  matter  libelous  in  itself,  matter 
which  never  ought  to  have  been  published,  although  there 
may  have  been  reasonable  grounds  for  believing  the  state- 
ment in  fact  were  true,  unless  there  has  been  some  actual 
malice,  some  particular  desire  to  stab  or  to  kill  character,  not 
a  mere  desire  to  minister,  }^rhaps,  to  a  prurient  public  taste, 
to  give  the  public  a  communication  of  a  racy  or  spicy  char- 
acter, which  may  or  may  not  be  true,  which  is  not  a  matter 
fit  for  public  information — unless  there  be  some  actual  malice 
beyond  what  would  be  inferred  from  this,  then,  if  the  news- 
paper the  day  after  finding  it  has  made  a  mistake,  either  before 

• 

or  after  action  brought,  shall  publish  a  correction  or  retrac- 
tion in  as  conspicuous  a  manner  and  place  in  said  newspaper 
as  was  the  libel  published,  it  is  to  go  scot  free,  except  that 
actual  positive  damages  are  to  be  recovered.  We  will  come 
to  what  those  damages  are  in  a  moment.  But  what  earthly 
good,  nine  times  out  of  ten,  does  a  mere  retraction  do?  A 
man  is  libeled ;  everybody  reads  the  libel ;  gets  the  idea 
there   must    be    some   truth    in    it,  for   there  is  no   smoke 
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without  fire.  The  idea  goes  through  the  community  that  the 
man  has  done  something  wrong,  but  next  day  comes  along 
and  a  retraction  appears.  In  the  first  place,  one-half  of  the 
people  would  say  that  the  newspapers  were  terrorized  into  it, 
and  that  the  thing  may  be  true  all  the  same ;  that  the  news- 
papei*s  are  merciful ;  they  will  not  hurt  the  man  too  much, 
but  he  mav  have  committed  the  act  all  the  same.  And  then 
the  worst  of  it  is  that  a  number  of  people  who  have  not  seen 
the  original  libel,  and  who  do  see  the  retraction,  immediately 
hunt  it  up  to  see  what  was  said  about  their  fellow-citizen,  for 
from  the  retraction  they  see  that  something  has  been  said. 
A  retraction,  therefore,  is  a  very  miserable  sort  of  iX)mpen- 
sation  to  a  man  who  has  been  hurt,  a  very  miserable  salve  to 
his  feelings.  It  may  be  some  satisfaction  to  him  to  feel  that 
he  has  humiliated  the  paper  so  as  to  make  it  take  back  its 
words,  but  that  is  all ;  it  helps  him  very  little  in  the  commu- 
nity, unless  in  exceptional  cases. 

Then  what  are  actual  damages  in  a  libel  ?  What  has 
he  to  show  ?  How  many  men  can  show  one  dollar's  actual 
damage  from  a  most  cruel  libel?  Publish  the  most  revolting 
libel  against  a  man,  such  as  would  destroy  his  character  entirely 
in  the  community,  and  how  can  you  say  it  has  made  one 
penny's  worth  of  difference  to  him  in  actual  dollars  and  cents  ? 
In  accident  cases  and  other  cases  the  law  provides  for  no  recov- 
ery for  grief  and  suffering  of  mind.  If  a  parent  lose  a  child 
through  the  negligence  of  a  railroad  company,  he  recovers  the 
child's  wages  up  to  twenty-one  years  less  the  probable  expense 
of  a  child.  The  parent  cannot  recover  a  penny  for  his  actual 
suffering,  the  loss  of  the  child's  love  and  afiection  which  is 
much  more  to  him,  and  the  anguish  of  mind,  a  much  greater 
injury,  than  the  mere  loss  in  dollars  and  cents.  So  what  is  in  a  libel 
case  the  actual  damage  ?  What  is  the  amount  you  can  recover  ? 
Counsel  fees?  That  would  be  a  very  poor  way  of  putting  it. 
My  attention  has  just  been  called  by  Mr.  Wister  to  another 
defect  in  this  Act,  and  that  is  it  uses  the  words  "correction 
or  retraction."    What  is  a  correction  ?   What  is  a  retraction  ? 
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It  is  not  definite.     Does  a  correction  mean  a  denial  of  infor- 
mation in  some  particnlars  ? 

It  seems  lo  me  then,  that  as  we  go  along  with  the  civil 
part  of  it,  which  I  have  beqn  considering  more  particnlarly, 
that  so  far  as  the  civil  side  of  the  matter  is  concerned,  tliis 
proposed  libel  law  would,  in  the  first  place,  strike  down  our 
present  idea  of  what  a  libel  is ;  in  the  second  place,  it  would 
render  it  possible  for  a  newspaper  to  be  sued  just  wherever  it 
wanted  to  be,  and  not  where  the  injured  person  wanted  to  sue 
it,  or  where  the  injury  is  (lone;  and  lastly,  if  you  claim  to 
recover  substantial  damages,  in  ninety-nine  cases  out  of  a 
hundred  it  would  be  simply  impossible.  You  might  have  a 
man  come  into  court  showing  that  a  most  cruel  libel  had 
been  published,  and  the  newspaj>er  would  answer,  '^  Yes  ;  but 
we  found  out  two  days  after  that  that  it  was  a  mistake.  The 
libel  had  only  run  three  days  ;  the  man  has  only  been  exposed 
and  subjected  to  the  contempt  of  his  neighbors  for  three  days  ; 
we  retracted  it  on  the  fourth  day  ;  he  cannot  show  a  penny's 
loss ;  of  course,  we  cannot  overtake  the  libel  wherever  it  has 
gone  :  we  do  not  know  where  it  has  gone."  And  what  is  the 
plaintiff  to  get  ?  Six  cents  damages — nominal  damages.  Or 
I  suppose  the  court  would  correct  it  and  probably  make  it 
forty  shillings,  so  as  to  cover  costs.  Is  that  to  be  the 
answer  to  a  man  who  has  been  ruined  financially,  or  whose 
peace  of  mind  has  been  ruined,  who  would  have  to  go  along 
the  street  day  after  day  meeting  people,  the  first  question  in 
whose  mind  would  be,  "Does  that  man  believe  me  gnilty  of 
what  has  been  said  about  me  ?" 

Of  course,  the  desire  of  this  Act  is  to  avoid  excessive 
verdicts,  but  is  there  not  a  sutficient  remedy  at  present  in  the 
control  of  the  courts  over  the  verdicts  of  juries,  if  they  are 
excessive?  Is  not  this  an  attempt,  not  to  limit  the  powers  of 
juries  over  verdicts,  but  to  limit  at  the  same  time  the  power 
of  the  courts?  Does  not  this  sav  to  the  community  in 
almost  so  many  words,  '*  We  cannot  trust  juries  to  give  fair 
verdicts  where  newspai^ei^  are  concerned,  and  we  do  not  trust 
the  judiciary  to  reduce  those  verdicts  if  necessary."     The 
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judiciary  may  be  trusted  to  reduce  verdicts  in  accident  eases ; 
the  judiciary  may  be  trusted  to  set  aside  a  verdict  if  it  is 
agsiinst  the  law  and  the  evidence  in  other  cases*;  but  when  we 
come  to  u  libel,  then  the  newspaper,  because  the  people 
demand  certain  things,  say  that,  therefore,  they  are  to  be 
protected  against  the  court  as  well  as  against  the  jury.  Is 
not  that  wliat  this  Act  says  in  so  many  words  ?  Are  we  pre- 
pared to  say  jinnies  need  it?  Are  we  prepared  to  say  judges 
need  it?     I  say  certainly  not. 

I  think  there  is  sufficient  protection  to  be  found  in  our 
law  as  at  present  on  the  statute  book  and  as  at  present 
administered.  Is  there  not  sufficient  i>rot«ction  also  to  be 
found  in  the  liberty  the  press  has  under  the  doctrine  of 
privileged  communications  ?  Have  not  the  courts  gone  very 
far  in  admitting  the  defence  of  want  of  negligence  and  want 
of  malice?  In  the  case  o{ Briggs  vs.  Garrett,  that  went  very 
far.  It  would  only  have  been  necessary  for  Mr.  Garrett  to 
have  sent  or  gone  two  squares  to  have  found  out  that  he  was 
charging  the  wrong  judge  with  the  decision,  instead  of  which 
he  read  a  note  openly,  without  anything  further.  And  it  was 
held  in  Common  Pleas,  No.  1,  of  Philadelphia,  and  affirmed 
by  the  Supreme  Court,  that  that  was  not  such  negligence  on 
the  part  of  Mr.  Garrett  as  would  make  him  liable;  that  the 
judge's  conduct  was  a  proper  matter  for  public  information, 
lie  had  received  a  note  from  a  reputable  citizen,  who  had  made 
a  mistake,  and  on  that  mistake  he  acted,  although  a  little 
extraordinarv  care,  but  still  very  little,  would  have  saved 
him  from  the  blunder.  And  that  is  the  law  of  the  State  of 
Pennsylvania  at  the  present  day.  And  do  people  want 
greater  protection  than  that?  Of  course,  Mr.  Garrett  had 
not  a  particle  of  malice  and  there  was  not  sufficient  negli- 
gence, as  the  court  held,  to  render  him  liable  for  negligence. 
Is  there  not,  then,  sufficient  protection  to  be  found  in  the 
present  law  ? 

Another  thing  to  be  noticed  is  this:  This  Act  proposes 
to  change  the  burden  of  proof.  In  any  other  crime,  in  any 
other  action,  a  man  is  supi>osed  to  intend  the  consequences 
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of  his  own  act.  A  man  who  fires  a  pistol  and  kills,  is  sup- 
posed to  mah'ciously  kill.  He  nmy  rebut  that  presumptioii 
of  malice,  of  course.  But  here,  when  the  newspaper  kills 
character,  where  at  present  you  would  say  it  was  malicious 
or  careless,  the  presumption  is  changed  by  this  Act  entirely, 
and  you  are  to  presume  that  there  was  no  malice  in  the 
wrongful  act  that  it  did. 

What  more  ought  a  reasonable  person  to  ask  than  the 
opportunity  to  rebut  what  would  seem  to  be  the  natural  con- 
sequence of  his  own  act?  He  has  that  now ;  but  this  Act 
asks  for  more. 

Section  8  of  the  Act  is  hardly  worth  speaking  of;,  it  was 
so  completely  disposed  of  by  my  friend  who  preceded  me, 
that  it  is  not  worth  wasting  any  word  upon  it. 

It  seems  to  me  that  the  whole  Act  is  one  which,  it 
passed,  would  be  dangerous  in  the  extreme;  that  it  would 
simply  license  newspapers,  at  their  own  discretion,  to  make 
whatever  attacks  they  pleased  upon  private  character,  to 
bring  the  most  private  mattere  of  a  man  before  the  world, 
and  to  do  it  with  utter  impunity.  It  would  be  a  cheap 
advertisement  for  some  of  these  papers  to  have  a  recovery 
against  them  every  now  and  then  at  the  cost  of  the  nominal 
damages  inflicted  upon  some  very  reputable  man.  No  man 
can  estimate  the  value  of  character. 

Who  steals  my  purse  steals  trash;  *  *  * 
But  he  that  filches  from  me  my  good  name 
Robs  me  of  that  which  not  enriches  him, 
And  makes  me  poor  indeed. 

This  is  as  true  as  it  was  when  it  was  written  by 
Shakespeare.  We  cannot  do  too  much  to  keep  up  the  present 
barriers  for  the  [»rotection  of  character,  in  an  age  when  the 
general  tendency  is  to  deprive  a  man  as  far  as  possible  of  his 
private  right.  To  insist  upon  the  freedom  of  the  press,  in 
the  way  in  which  some  of  our  newspapers  understand  free- 
dom, is  to  demand  not  freedom,  but  license.  The  freest  dis- 
cussion of  everythin«f  of  a  governmental  character  is  now 
privileged,  and  such  things  should  freely,  boldly  and  openly 
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be  (liscusseil,  l>iit  at  the  same  time  we  should  sav  to  the  news- 
paj)ei*s  and  everybody  else,  "  The  domain  of  private  life  is 
sacred  ;  and,  if  you  trespass  upon  that,  if  you  drag  out  a 
man's  life  before  the  public,  be  very  careful  what  you  do,  for 
you  do  it  at  your  peril !  "     (Applause.) 

Mr.  Kress,  Clinton  :  If  any  member  of  this  Associa- 
tion wants  anything  stronger  on  the  rights  of  the  individual 
than  has  been  so  ably  set  forth  by  the  gentlemen  who  have 
si)()kcn,  they  only  have  to  read  the  proposed  Act  itself.  I  do 
not  think  anybody  here  can  have  patience  with  one  who 
would  undertake  to  sustain  this  Act,  and,  therefore,  I  move 
that  the  further  consideration  of  it  be  indefinitely  postpone<l. 

Seconded  and  unanimously  agreed  to. 

Mr.  Hayes,  Chester:  I  move  that  we  now  adjourn. 

Seconded  and  agreed  to. 

Adjourned. 


SECOND  DAY 

July  9,  1896 

The  Association  resumed  its  session  at  10  o'clock,  A.  M., 
President  Dickson  in  the  Chair. 

The  President:  Gentlemen,  you  all  know  that  the 
leaders  of  the  Bar  of  New  Jersey  would  be  the  leaders  of  any 
English-speaking  Bar  on  either  side  of  the  Atlantic.  I  have 
great  pleasure  in  presenting  to  you  one  of  the  members  of 
that  Bar  who  has  long  been  pi'imus  inter  pares,  Honorable 
Cortlandt  Parker,  of  Newark,  New  Jersey. 

ADDRESS   BY  HON. CORTLANDT  PARKER 

I  feel  greatly  obliged,  Mr.  President  and  gentlemen,  for 
the  honor  that  your  Association  has  conferred  on  me  in  asking 
me  to  address  you,  but  I  also  feel  very  fearful  that  you  will  find 
the  honor  was  scarcely  deserved.  Such  as  I  have,  however,  I 
give  to  you,  and  without  ftu'ther  preface. 


CoRUANDT  Parker 
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SIR   MATTHEW   HALE,  THE   LAWYER'S 

BEST   EXEMPLAR 

A  chief  embarraesmeDt  to  a  speaker  on  such  an  occa- 
sion as  this  lies  in  the  choice  of  a  satisfactory  subject. 
Es))ecially  is  this  the  case  when  he  comes  from  another  State, 
and  is  no  longer  young,  or  even  midtlle-aged,  and  though 
still  with  the  harness  on,  and  resolved  to  wear  it  so  long 
as  he  can  be  useful,  has  nevertheless  passed  beyond  practical 
interest  in  the  new  things  which  agitate  and  occupy  profes- 
sional minds — in  fact,  would  rather  have  things  to  go  on 
without  change,  and  yet  would  prefer  to  leave  to  younger 
men  the  task  of  defending  them.  Then,  too,  this  Associa- 
tion, doubtless,  like  every  other  of  the  sort,  is  composed 
mostly  of  young  men,  next  of  men  of  middle  age,  so  ex- 
perienced that  their  views  about  all  projects,  changes  and 
improvements  are  well  fixed,  whose  courteous  respect  the 
advice  and  views  of  an  elder  brother  would  doubtless  secure, 
but  hardly  more.  Only  young  lawyers  can  a  man  of 
autumnal  years  hope  to  influence  for  good,  and  if  this  is 
his  aim  (and  no  man  should  come  here  without  such  aim,  or 
with  any  other),  his  subject  should  be  one  which  should  tend 
to  improve  their  minds  and  their  hearts,  to  make  them  abler 
and  better  men,  and  thus  to  elevate  the  character  of  the 
profession.  It  is  to  these,  my  younger  brothers  especially, 
that  I  come,  and  whose  attention  I  specially  crave. 

Many  look  upon  the  profession  of  the  law  as  a  trade,  a 
means  whereby  a  man  may  obtain  support,  at  least,  and  per- 
haps wealth  ;  and  they  stop  there.  Many  more  go  a  little 
further  and  think  of  it  as  a  means  for  the  attainment  of 
social  respectability  or  prominence,  and  of  political  success. 
A  few,  and  the  number  is  not  increasing  as  time  rolls  on, 
realizing  what  has  been  well  called  the  awfulness  of  life,  and 
that  the  final  cause  of  our  existence  is  usefulness,  regard 
livelihood,  fortune,  social  prominence  and  political  station, 
only  as  incidents  to  the  true  object  for  which  the  profession 
should    be    sought    and    entered,   the    object,   namely,   of 
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usefulness  to  the  State  and  to  our  fellow-men.  It  is  in  sup- 
port of  this  view,  one  daily  more  and  more  neglected  and 
forgotton,  that  I  propose  this  day  to  s|)eak.  It  is  a  theme 
in  which  the  elder  men  before  me  will  agix^e  with  me  as  not 
unsuitable,  a  theme  which  the  middle-aged  will  endorse,  but 
one  which  should  peculiarly  interest  the  youngest  and  most 
active ;  but,  whether  or  not,  it  will  at  least  instruct  them,  and 
even,  perhaps,  who  knows,  may  induce  some  to  make  the 
dedication  of  themselves  to  this  high  scheme  of  life. 

And  I  have  thought  that  the  best  way  to  accomplish  my 
end  was  to  set  before  this  assembly  some  life  which  illustrates 
such  a  creed,  and  whose  success  proves  its  possibility  :  some 
life  80  conspicuous  that  it  may  inspire  a  healthful  and  reso- 
lute ambition.  Therefore,  I  invite  your  attention  to  the  his- 
tory and  character  of  the  man  who,  in  my  judgment,  is  peer- 
less among  all  that  may  be  termed  the  heroes  of  the  English 
Bar,  the  greatest  of  common-law  lawyers,  Matthew  Hale. 

Goodness  seems,  generally,  rather  antagonistic  to  reputa- 
tion for  greatness.  Men  act  as  if  they  thought  that  the  great 
man  could  not  be  conspicuously  good.  Men  are  ashamed  to 
be  esteemed  very  good  as  well  as  to  l)e  thought  very  bad. 
And  so  the  wonderful  excellence  of  character  of  Hale  has 
actually  brought  Uin\  into  a  sort  of  disrepute.  When  the 
lawyer  calls  the  roll  of  his  brethren  among  the  great  English 
dead,  he  mentions  Littleton  and  Coke,  Bacon,  Blaekstone, 
Holt,  Mansfield,  Kenyon,  Ellenborough,  Hardwicke,  Eldon, 
Scott,  Thurlow,  Erskine,  Brougham,  and  others  like  them  ; 
hardly  ever  does  he  name  Sir  Matthew  Hale,  though  he  cer- 
tainly is,  if  not  foremost,  among  the  foremost,  as  well  in  legal 
literature  as  among  lawyers,  advocates  and  judges. 

And  yet  it  was  of  him  that  one  of  the  best  of  English 
poets,  a  century  after  his  death,  sang : 

Immortal  Hale  !  for  deep  discernment  praised 
And  sound  integrity,  not  more  than  famed 
For  sanctity  of  manners  undeflled. 

Matthew  Hale  was  born  November  1,  1609,  four  years 
before  Sir  Edvvaixl  Coke  became  Chief  Justice,  who,  at  that 


CORTLANDT  PARKER  193 

time  was  sixty-two  years  of  age,  but  lived  in  full  possession 
of  his  faculties,  though  not  in  judicial  office,  twenty-one 
years  longer.  He  was  Chief  Justice  but  some  four  years. 
After  that,  and  in  the  leisure  of  an  enforced  retirement,  he 
wrote  his  institutes  and  part  of  his  reports.  It  was  as  his 
light  went  out  that  Hale's  b^an  to  shine. 

His  parents  died,  his  mother  when  he  was  three,  his 
father  when  he  was  five  years  old.  A  Puritan  kinsman  took 
him  and  well  nigh  led  him  to  a  diasenting  pulpit.  But  the 
boy  was  gay.  He  was,  when  young,  too  much  enamored  of 
stage  entertainments,  of  company  and  of  dress.  He  addicted 
himself,  too,  to  gymnastic  exercises,  and  once  came  near 
entering  the  army,  exhibiting  a  vivacious  and  impulsive  tem- 
perament. He  disliked  lawyers,  regarding  them  as  a  bar- 
barous race,  unfit  for  anything  beyond  their  own  profession. 
Happening,  however,  to  have  a  lawsuit  himself,  in  which  the 
learned  Sergeant  Glanvil  was  his  counsel,  he  was  persuaded 
by  him,  because  of  the  discovery  of  his  rare  aptitude  for  the 
profession,  to  study  law,  and  after  seven  years  in  Lincoln's 
Inn,  spent  in  the  severest  labor  and  in  quiet  perfecting  of  his 
character,  he  was  called  to  the  Bar. 

This  perfecting  of  his  character  was  deliberate,  resolute 
and^triumphant.  Reproaching  himself  for  indolence,  for  love 
of  pleasure,  for  vanity  and  even  for  convivial  excess,  he 
studied  sixteen  hours  daily  for  a  considerable  space  of  time  ; 
he  forswore  the  theatre,  which  had  been  his  chief  delight;  he 
eschewed  personal  adornment,  passing  to  the  verge  of  self- 
neglect;  and  he  gave  up  all  use  of  intoxicating  liquor.  He 
did  all  from  principle.  He  adopted  the  theory  of  living  for 
usefulness  as  the  only  life  worth  living,  and  from  the  begin- 
ning he  was  an  humble,  pious  and  zealous  professed  Chris- 
tian. Without  exaggeration  it  may  be  said  that  God  was  in 
all  his  thoughts.  His  rules  of  conduct  have  become  clas- 
sical. For  the  morning  they  bound  him  to  thankfulness, 
faith  and  prayer.  For  the  day,  following  his  professional 
calling  with  faithfulness,  diligence  and  cheerfulness.  In 
meat  and  drink,  moderation.     In  solitude,  meditation.     In 
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company,  doing  good  to  them.  "Be  reverent  to  God.  Be 
mindful  of  example."  In  the  evening,  self-examination, 
thankfulness  and  prayer. 

"Faithfulness,  diligence  and  cheerfulness ''  distinguished 
his  studies.  Says  one  biographer,  he  took  nothing  upon 
trust,  was  unwearied  in  searching  recoixls,  kept  careful  com- 
monplace books,  extended  his  studies  not  only  in  law,  but 
in  all  branches  of  inquiry.  The  civil  law,  mathematics  and 
natural  philosophy,  medicine,  anatomy,  surgery,  history, 
chronology  and  divinity  were  all  among  hie  topics  of  inves- 
tigation. And  all,  mind,  not  for  selfish  advancement,  but 
because  thus  only  did  he  think  he  could  fit  himself 
adequately  to  discharge  duty. 

Such  laborious  preparation  ushered  him  almost  immedi- 
ately into  successful  practice.  Coming  to  the  Bar,  it  is  sup- 
I>osed  at  twenty-seven,  he  was,  four  yeare  after,  assigned  as 
counsel  to  the  Earl  of  StraflFord  on  his  arraignment.  Four 
years  later  when,  therefore,  but  thiity-five,  he  appeared  for 
Archbishop  I^ud,  and,  though  junior  counsel,  is  stated  to 
have  prepared  and  delivered  the  argument  in  his  behalf.  He 
was  afterwards  retained  for  and  against  the  Parliament  in 
questions  relating  to  the  interests  of  Oxford  ;  for  the  eleven 
members  of  Parliament  who,  in  1647,  were  obnoxious  to 
Cromwell,  and  were  impeached  and  banished;  and  finally,  for 
the  ill-fated  King  Charles,  who,  the  following  year,  was 
brought  to  trial.  The  king,  with  politic  dignity,  knowing 
how  impossible  it  was  to  obtain  an  acquittal,  stood  calmly 
upon  a  denial  of  jurisdiction  upon  the  part  of  those  who 
assumed  to  try  him.  This  course,  and  the  paper  in  which 
the  plea  was  set  forth,  was  the  work,  so  it  is  said,  of  Sir 
Matthew  Hale. 

At  this  early  period.  Hale  had  made  progress  in  the 
"Pleas  of  the  Crown,"  the  book  upon  which  his  fame  as  a 
lawyer  largely  rests.  But  the  troubles  of  the  country  com- 
})elled  him  to  lay  his  manuscripts  aside.  He  hid  them  behind 
the  wainscot  of  his  study,  observing  that  there  would  be  no 
more  occasion  for  tliem  till  the  king  should  be  restored. 
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As  the  disorders  of  the  time  went  on,  more  prosecntions 
occurred  in  which  Hale  appeared  to  defend.  Three  noted 
cases  are  especially  mentioned  in  which  he  was  distinguished 
for  bravery  and  efficiency.  In  one,  he  was  threatened  by 
the  Attorney-General  for  appearing  against  the  government, 
to  which  he  answered,  that  he  was  defending  the  law  and 
doing  his  duty,  and  was  not  to  be  daunted  by  any  threats. 

His  boldness  and  bravery  gained  him  the  admiration 
and  confidence  of  the  party  he  opposed.  In  January,  1651, 
he  was  appointed  by  Parliament  one  of  the  committee  for 
considering  the  reformation  of  the  law.  Yet  the  following 
June  he  defended  Christopher  Love,  persecuted  for  treason, 
and  with  such  prudence,  tact  and  skill  as  evince  the  highest 
ability  of  an  advocate.  It  was  a  most  interesting  trial,  well 
worthy  of  study  as  illustrative  of  the  times — those  days 
when  blood  was  of  so  little  importance,  and  when  one  relig- 
ious man  took  the  life  of  another  with  a  readiness  in  strong 
contrast  with  the  mercifulness  of  modern  days.  Perhaps  I 
may  be  pardoned  for  briefly  digressing  to  sketch  this  curious 
trial.  Love  was  a  Presbyterian  minister  in  London — young, 
but  evidently  gifted  and  intensely  zealous.  The  execution 
of  the  king  shocked  him  and  many  of  his  cloth  and  his 
persuasion.  They  did  not  believe  in  Cromwell  or  in  the 
Commonwealth.  And  Love  and  his  allies  met  together, 
conferring  in  opposition  to  the  powers  that  were,  and 
exchanging  intelligence  respecting  affairs  in  Scotland,  where 
the  friends  of  the  king  then  congregated,  and  from  whence, 
it  was  evidently  hoj^ed,  assistance  for  his  restoration  was  to 
come.  Love,  as  being  most  active  among  the  clergy  engaged, 
and  one  Gibbons,  a  tailor,  were  convicted  by  a  High  Court 
and  beheaded,  though  there  seemed  to  have  been  no  stronger 
case  against  them  than  designs,  not  carried  out  by  any  overt 
act. 

There  was  no  indictment  and  no  jury.  There  was  what 
was  entitled  '^  A  charge  of  High  Treason  and  other  High 
Crimes  and  Offences  exhibited  to  the  High  Court  of  Justice 
by  Edmond  Prideaux,  Attorney-General  for  the  Common- 
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wealth  of  England,  for  and  on  behalf  of  the  keepers  of  the 
liberties  of  England  by  authority  of  Parliament,  against 
Christopher  Love,  late  of  London,  Clerk."  The  defendant 
was  arraigned  and  required  to  plead.  He  wished  to  assail 
the  jurisdiction,  but  specially  to  have  the  aid  of  counsel  and 
a  copy  of  the  charge,  exhibiting  letters  from  several  counsel 
stating  that  unless  they  were  assigned  by  the  court  they 
could  not  help  him.  Nearly  a  whole  day  was  occupied  in 
compelling  him  to  plead.  At  last,  as  sentence  was  about  to 
pass  for  contumacy,  he  pleaded  not  guilty,  and  the  trial 
began.  It  proceeded  for  five  days,  during  which  the  defend- 
ant was  compelled  to  defend  himself  against  at  least  three 
opposing  counsel  upon  the  facts.  At  the  close  of  his  defence, 
still  without  any  copy  of  the  charge,  the  court  assigned  him 
counsel,  that  he  named,  and  ordered  that  if  they  should 
under  their  hands  assign  any  matters  of  law  fit  to  be  argued 
and  presented  to  the  court,  on  a  short  day  named,  the  court 
would  take  it  into  further  consideration. 

This  was  justice,  and  in .  England,  two  hundred  and 
fifty  yeara  ago ! 

On  the  fourth  day  after,  counsel  appeared.  Two  were 
excluded  because  they  had  not  signed  the  **  engagement,"  in 
other  words,  submitted  in  writing  to  the  authority  of  the 
existing  government.  Hale,  who  had,  regarding  it  to  behis 
duty  to  acknowledge  the  government  de  facto  whatever  his 
opinion  respecting  it  as  one  de  jure,  was  then  assigned,  and 
alone  conducted  the  defence.  The  report  is  extremely  inter- 
est! ug.  It  shows  that  he  was  held  in  highest  respect  by  all 
concerned.  His  clever  client,  who  had  displayed  himself  a 
wonderful  acumen,  was  from  that  moment  silent,  evidently 
from  thorough  appreciation  of  his  advocate,  whose  ability 
he  extolled  in  a  tract,  prepared  shortly  before  his  death,  and 
he  ascribed  it,  with  evident  sincerity,  to  divine  assistance. 

It  was  of  little  effect,  however.  The  court  made  short 
work  of  the  case.  The  Attorney-General  said  on  the  sixth 
day,  that  there  had  been  much  time  spent,  and  Mr.  Love  had 
had  a  fair  trial  and  therefore  he  desired  sentence.     Love, 
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called  upon^  asked  longer  time,  more  counsel,  and  a  copy  of 
the  charge  (he  had  seen  the  face  of  his  counsel  the  first  time 
the  day  of  his  assignment,  and  though  the  defence  consisted 
in  exceptions  to  the  charge,  yet  they  were  drawn  without 
knowledge  of  its  language),  but  all  was  denied,  and  his  death 
on  the  scaffold  was  decreed. 

The  poor  man's  dying  speech  and  parting  prayer  were 
most  impressive.  At  the  end,  says  the  chronicler,  he  kneeled 
down  and  made  a  short  prayer  privately.  Then  rising  up  he 
said  :  **  Blessed  be  God.  I  am  full  of  joy  and  peace  in  believ- 
ing. I  lie  down  with  a  world  of  comfort,  as  if  I  were  to  lie 
down  in  my  bed  ;  my  bed  is  but  a  short  sleep,  and  this  death 
is  a  long  sleep,  where  I  shall  rest  in  Abraham's  bosom,  and 
in  the  embraces  of  the  Lord  Jesus."  And  then  saying :  **  The 
Loixl  bless  you  !"  he  laid  himself  down  upon  the  scaffold  with 
his  head  over  the  block ;  and,  when  he  stretched  forth  his 
hands,  the  executioner  cut  off  his  head  at  one  blow. 

Oh  law,  religion  and  liberty,  what  crimes  have  been 
committed  in  your  names ! 

Not  only  upon  this,  but  upon  all  occasions,  Hale  dis- 
charged the  duties  of  his  profession  with  rare  learning,  fidel- 
ity and  courage.  He  was  besides,  generously  charitable  to 
his  politically  persecuted  clients,  and  to  those  dei^endeut  upon 
them — depositing  with  a  gentleman  of  the  king's  party,  sums 
of  money  for  distribution  secret  to  himself  as  to  its  benefici- 
aries, and  to  them  as  to  who  was  their  benefactor. 

He  advanced  regularly  and  rapidly  in  his  profession, 
and  on  the  2oth  January,  1653,  he  was  created  a  Sergeant- 
at-law.  Cromwell  was  installed  Protector  on  the  16th  Decem- 
ber of  that  year.  He  selected  but  one  new  judge,  Mr. 
Hale.  He  declined.  Cromwell  pressed  for  the  reason. 
Hale  stated  that  he  was  not  satisfied  with  the  lawfulness  of 
his  authorit}'.  Cromwell  replied  that  since  he  had  possession 
of  the  government,  he  would  keep  it,  but  that  he  wished  to 
rule  according  to  the  law  of  the  land,  for  which  purpose  he 
had  selected  Am,  and  that  if  not  permitted  to  govern  by  red 
gowns,  he  would  doit  by  red  coats. 
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Influential  and  distinguished  friends,  legal  and  clerical, 
urged  upon  Hale  that  his  duty  called  upon  him  to  forego 
his  scruples,  and  since  he  could  not  bring  in  the  king,  at 
least  give  to  the  people  a  wise  and  honest  executive  of  the 
general  law.  At  last  he  consented ;  evidently  resolving 
upon  the  course  he  afterwards  pursued,  not  to  meddle  with 
political  offences.  Soon,  howev^er,  he  made  no  exception  as 
to  criminal  cases,  but  refused  all,  and  confined  himself  to  the 
trial  of  civil  causes  only.  Before  this,  though,  he  on  more 
than  one  occasion  contravened  in  his  decisions  the  wishes, 
perhaps  the  will,  of  the  Protector.  Once  Cromwell,  enraged, 
told  him  he  was  not  fit  to  l)e  a  judge.  He  replied  that  it 
was  very  true.  But  the  order  of  which  the  Protector  com- 
plained, nevertheless  stood. 

While  judge  he  was  chosen  one  of  five  knights  of  the 
Shire  for  the  County  of  Gloucester.  He  was  distinguished 
in  Parliament  as  a  conservative  moderate  man.  That  body 
was,  however,  soon  dissolved.  Two  others,  each  of  short 
duratio!),  preceded  the  death  of  Cromwell.  And  then  Hale, 
seeing  the  opportunity,  declined  reappointment  as  judge, 
and  refused  to  recognize  the  ruling  authority. 

A  new  Parliament,  called  the  "  Convention,"  met  in 
April,  1660.  Hale  was  a  member,  and  bore  a  steady  part 
in  the  restoration  of  the  legitimate  sovereign.  Yet  he  was 
too  wise  not  to  see  that  even  this  rightful  change  was 
fraught  with  danger.  He  sought  to  limit  the  prerogative 
whose  abuse  had  dethroned  and  destroyed  the  first  Charles. 
But  the  temper  of  the  times  defeated  his  patriotic  sugges- 
tions. At  such  times  men  rush  from  one  extreme  to  another. 
But  says  Bishop  Burnett,  asserting  what  all  mankind  now 
acknowledge,  *^  To  the  king's  coming  in  without  conditions 
may  be  well  imputed  all  the  errore  of  his  reign." 

One  cannot  do  justice  to  the  serene  and  lofty  character 
of  Hale  without  study  of  his  conduct  and  thoughts  upon  this 
great  historical  event.  Among  his  manuscripts  was  a  paper 
dated  five  days  after  the  king  was  proclaimed,  entitled 
"  Considerations  concerning  the  present  and  late  occurrences, 
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for  my  own  use  and  observation."  It  is  a  monologue  of  a 
Christian  philosopher,  recognizing  the  hand  of  Providence  in 
all,  the  littleness  of  those  who  think  they  effect  the  results, 
the  childishness  of  their  future  expectations,  the  baseness  of 
insolence  over  those  that  have  suffered  defeat,  the  readiness 
with  which  the  best  may  mistake  revenge  for  a  proper  sense 
of  justice,  the  danger  ot  a  procedure  to  wrong  just  because  it 
is  a  reversal  of  what  the  defeated  side  wished  and  did. 
"  There  was,"  he  wrote,  ^'  in  many  of  the  suppressed  p)arty 
much  hypocrisy  and  dissimulation,  much  violence  and 
oppression;  but  there  was  \n  them  sobriety  in  their  conver- 
sation, pretence  and  profession  of  strictness  of  life,  prayers  in 
their  families,  observation  of  the  Sabbath.  These  were  com- 
mendable in  their  use,  though  it  may  be  they  were  in  order 
to  honour,  and  to  disguise  bad  ends  and  actions.  And  I  pray 
God  it  fall  not  out  with  us  upon  our  change  that  our  detestation 
of  their  persons  and  foul  actions  may  not  transport  us  to  a 
contrary  practice  of  that,  which  was  in  itself  commendable, 
lest  we  grow  loose  in  religion  and  good  duties,  and  in  the 
observation  of  the  Sabbath,  and  lest  we  despise  strictness  of 
life,  because  abused  by  them  to  base  and  hypocritical  ends. 
If  this  be  the  issue  I  very  much  fear  our  peace  will  not  be 
lasting,  nor  our  undertakings  successful,  nor  restitution  firm  ; 
for  certainlv  irrelii^ion  will  as  soon  rot  our  sinews,  as 
hypocrisy  and  violence  did  theirs." 

These  sentences  were  unintentional  prophecy. 

But  time  forbids  further  to  exhibit  the  wisdom  of  this 
document.  One  of  his  cautions  may,  however,  be  excepted. 
"  Overmuch  severity,"  he  says,  "  in  point  of  justice,  as  the 
case  stands  with  England  at  this  day,  would,  in  common 
prudence,  be  the  extremest  injustice  that  could  be,  when  the 
issue  of  it,  in  all  probability,  would  be  the  production  of  new 
distempers,  or,  at  least,  the  seeds  or  opportunities  of  them  ; 
and  then  justice  is  ill-placed  or  dispensed  when  the  conse- 
quence of  it  must  introduce,  not  the  good  and  safety,  but  the 
danger  and  mischief,  of  a  nation." 

Acting  upon  the  principles  'set  forth  in  this  interesting 
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paper,  Hale  joined  the  king  in  the  project  of  indemnity,  drew 
and  supported  a  bill  extending  it,  and  early  in  July,  1660,  it 
passed  the  Conamons. 

It  is  not  to  be  wondered  at  that  the  wise  Clarendon 
sought  out  this  distinguished  lawyer  and  Christian  sage,  as 
the  fit  recipient  of  the  highest  dignity.  He  found  him  reluc- 
tant. And  among  his  pai)ers  was  one  entitled  ^*  Reasons  why 
I  desire  to  be  spared  from  any  place  of  public  employment/^ 
which  is  both  curious  and  photographic.  The  smallness  of 
his  estate,  $2,500  a  year,  comes  first  in  order.  '*  It  is  most 
unseemly  for  a  judge  to  be  necressitous ;  besides,  it  will  neces- 
sarily lift  up  the  minds  of  my  children  above  their  fortunes, 
which  will  be  my  grief,  and  their  ruin."  Another  reason  was 
his  former  service  and  the  turbulence  of  affaire.  Another, 
unfitting  infirmities,  such  as  an  averseness  to  the  pomp  and 
grandeur  of  judicial  office,  and  too  much  pity,  clemency  and 
tenderness  in  cases  of  life  and  death.  Another,  "  I  am  sure 
in  the  condition  of  a  private  man  declining  ])referraent,  my 
might  will  be  three  to  one  over  what  it  will  be  in  a  place  of 
judicatui'e." 

But,  he  concludes,  "If  after  all  this,  there  must  be  a 
necessity  of  under taki  1)0^  an  employment,  I  desire:  1.  It 
may  be  in  such  a  court  and  way  ts  may  be  most  suitable 
to  my  course  of  studies  and  education.  2.  That  it  may  be 
the  lowest  place  that  may  be,  that  I  may  avoid  envy. 
One  of  his  Majesty's  counsel  in  ordinary,  or,  at  most,  the 
place  of  a  puisne  judge  in  the  Common  Pleas  would  suit 
me  best.'' 

What  a  picture  of  modesty,  wisdom  and  virtue  ! 

Lord  Clarendon  knew  his  duty,  however,  and  on  the 
7th  of  November,  1660,  Hale  was  made  Lord  Chief  Baron  of 
England. 

No  sketch  of  this  lofty  character  can  omit  his  self- 
prescribed  rules  of  conduct,  called  by  him :  *^  Things 
necessary  to  be  continually  had  in  remembrance: " 

I.  That  in  the  administration  of  justice  I  am  entrusted 
for  God,  the  King  and  country  ;  and  therefore 
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II.  That  it  be  done,  first,  uprightly ;  secondly, 
deliberately ;  thirdly,  resolutely. 

III.  That  I  rest  not  upon  my  own  understanding  and 
strength,  but  implore  and  rest  upon  the  direction  and 
strength  of  God. 

IV.  That  in  the  execution  of  justice  I  carefully  lay 
aside  my  own  passions,  and  not  give  way  to  them,  however 
provoked. 

V.  That  I  be  wholly  intent  upon  the  business  I  am 
about,  remitting  all  other  cares  and  thoughts  as  unseason- 
able and  interruptions. 

VI.  That  1  suffer  not  myself  to  be  prepossessed  with 
any  judgment  at  all,  till  the  whole  business  and  both  parties 
be  heard. 

VII.  That  I  never  engage  myself  in  the  beginnin^f  of 
any  cause,  but  reserve  myself  unprejudiced  till  the  whole 
be  heard. 

VIII.  That  in  business  capital,  though  my  nature 
prompt  me  to  pity,  yet  to  consider  that  there  is  also  a  pity  due 
to  the  country. 

IX.  That  I  be  not  too  rigid  in  matters  purely  conscien- 
tious, where  all  the  harm  is  diversity  of  judgment. 

X.  That  I  be  not  biased  with  compassion  to  the  poor  or 
favour  to  the  rich,  in  point  of  justice. 

XI.  That  popular  or  court  applause,  or  distaste,  have 
no  influence  into  anything  I  do  in  point  of  distribution  of 
justice. 

XII.  Not  to  be  solicitous  what  men  will  say  or  think, 
so  long  as  I  keep  myself  exactly  according  to  the  rules  of 
justice. 

XIII.  If  in  criminals  it  be  in  a  measure  cast  to  incline 
to  mercy  and  acquittal. 

XIV.  In  criminals  that  consist  merely  in  words  when 

■r 

no  more  harm  ensues,  moderation  is  no  injustice. 

XV.  In  criminals  of  blood,  if  the  fact  be  evident,  severity 
is  justice. 
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XVI.  To  abhor  all  private  solicitatious,  of  what  kind 
and  by  whomsoever,  in  matters  depending. 

XVII.  To  charge  ray  servants:  1.  Not  to  interpose 
in  any  business  whatsoever.  2.  Not  to  take  more  than  their 
known  fees.  3.  Not  to  give  any  undue  preference  to  causes. 
4.  Not  to  recommend  counsel. 

XVIII.  To  be  short  and  sparing  at  meals,  that  I  may 
be  the  fitter  for  business. 

If  these  rules  should,  any  of  them,  seem  axiomatic  now, 
let  us  remember  the  difference  between  this  and  that  age. 

And  yet  it  is  still  important  that  judges  should  remem- 
ber "  not  to  be  biased  by  compassion  to  the  poor  or  favour  to 
the  rich  ;"  to  beware  of  *'  popular  applause  or  distaste,"  and 
"  not  to  be  solicitous  what  men  will  say  or  think."  Even 
judges  who  are  beyond  bribes  are  not,  we  fear,  however  it 
may  be  unintended  and  to  themselves  unknown,  beyond  the 
seductions  of  popularity. 

I  cannot  continue  to  follow  up  the  history  of  this  great 
man  and  lovely  character.  After  greatly  popularizing  the 
exchequer  by  his  urbanity,  integrity  and  abilit}',  in  1671, 
Sir  John  Keyling,  Chief  Justice  of  the  Kinsf's  Bench,  having 
died.  Sir  Matthew  Hale  succeeded  him.  His  higher  station 
only  enlarged  his  usefulness.  Ill  health  soon  after  befell 
him  ;  asthma  and  dropsy,  probably  what  is  now  called  Bright's 
disease,  seized  upon  him  and  drove  him  in  1675  to  resign 
his  office.  He  had  before  '*  petitioned  for  his  writ  of  e«se." 
The  king  had  said,  **  stay  and  work  less."  To  this  he 
would  not  consent.  A  friendly  contest  ensued,  which  was 
ended  by  a  personal  surrender  of  his  office  to  the  king,  who 
insisted  on  his  at  least  receiving  his  pension  for  life,  and  that 
he  should  still  regard  him  as  one  of  his  judges.  He 
struggled  against  receiving  this  emolument  and  finally 
devoted  it,  poor  though  he  was,  to  charitable  uses. 

He  did  not  live  long  after  this.  He  retired  to  his  coun- 
try home,  and  there,  in  quiet  resignation,  employing  his  time 
in  study,  mostly  religious  and  philosophical,  blessed  to  the 
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very  last  with  the  use  of  his  reason,  and  cheered  by  the 
presence  of  family  and  of  devoted  friends^  he  passed  in  the 
afternoon  of  Christmas,  1676  (a  little  more  than  two  cen- 
turies ago),  to  his  everlasting  reward. 

Sir  Matthew  Hale  is  my  hero  lawyer  !  No  man  ever 
at  the  Bar  excelled  him  in  variety  and  thoroughness  of  legal 
learning ;  none  in  practical  wisdom  and  sound  round-about 
common  sense ;  none  in  the  love  of  his  profession  or  in  its 
diligent  study;  none  in  contributions  to  legal  science;  the 
realm  of  legal  authorship  ;  and  few  ever  equalled  him  in 
professional  chivalry,  in  devotion  to  the  right ;  in  faithfulness 
to  whatever  cause  ho  had  in  hand  ;  in  love  of  the  truth  ;  in 
hatred  of  the  untrue  ;  in  sternness  in  the  performance  of  duty, 
or  in  tenderness  when  compatible  with  it. 

No  greater  man  ever  dignified  the  British  Bar  or  Bench, 
even  though  you  confine  your  estimate  to  his  forensic  and 
judicial  merits.  Says  Lord  Campbell,  he  was  not  merely  by 
far  the  best  common  law  judge,  but  by  far  the  best  equity 
judge  of  his  time.  Ho  not  only  admirably  disposed  of  the 
business  on  the  equity  side  of  the  Exchequer,  but  was  fre- 
quently called  into  the  Court  of  Chancery  as  assessor  by 
Lord  Chancellor  Clarendon  and  Lord  Keeper  Bridgman. 
Lord  Nottingham,  the  father  of  equity,  worshipped  Hale  as 
his  great  master. 

The  same  author  also  says : 

As  a  jurist,  I  doubt  whether  sufficient  justice  has  yet  been  done 
to  his  memory.  Coke  had  as  much  professional  knowledge,  but  he 
considered  what  he  had  amassed  as  a  mere  congeries  of  arbitrary 
rules,  without  principle,  system  or  dependence.  Hale  cultivated  law 
as  a  science.  *  *  *  He  had  a  fine  head  for  analysis.  *  *  * 
He  beautifully  methodized  the  code  which  he  found  to  be  in  force; 
and  he  gave  invaluable  instructions  as  to  the  manner  in  which  it 
might  be  improved.  *  *  *  He  published  "  An  Analysis  of  the 
Civil  Part  of  our  Law,"  which  supplied  Sir  William  Blackstone  with 
the  plan  of  his  immortal  commentaries.  He  likewise  left  behind  him 
a  tract  entitled  "  Considerations  touching  the  Amendment  of  the 
Law.**  On  his  suggestions  chiefly  are  founded  the  ameliorations  of 
English  law  which  have  occurred  during  the  reigns  of  William  IV 
and  Queen  Victoria.     England,  when  Lord  Campbell  wrote,  had  not 
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yet  a  Registry  of  Deeds,  but  this  was  not  the  fault  of  Hale,  for  be 
wrote  a  book  on  purpose  to  recommend  it. 

Having  completed  his  "  Common  Place  Book''  he,  in 
the  early  part  of  his  career,  wrote  many  law  treatises.  The 
famous  *'  History  of  the  Pleas  of  the  Crown,"  the  "  History  of 
the  Common  Law  of  England,"  were  published  during  his  life. 
After  his  death,  from  a  mass  of  valuable  manuscript,  Mr. 
Hargip.ve  published  his  excellent  "  De  Portubus  Maris/' and 
"  Jurisdiction  of  the  Lords'  House  of  Parliament,"  pro- 
nounced to  be  of  rarest  merit. 

He  was  a  scientist,  a  metaphysician,  and  a  theologian  of 
high  Httainraents  besides  being  a  lawyer.  I  will  not  weary 
you  with  a  list  of  his  works,  mainly  published  after  his 
death.     They  attest  his  industry,  versatility  and  ability. 

But  it  was  as  a  man,  a  lover  of  his  kind,  an  humble 
believer  in  and  follower  of  the  Bible  and  its  rules,  that  he 
was  most  conspicuous  and  is  most  to  be  admired  and  fol- 
lowed. It  was  in  this  that  he  was  indeed  the  hero.  Think 
what  a  living  protest  such  a  life  as  his  was  against  the  violence, 
the  cant,  and  the  hypocris}-  of  the  days  of  the  Commonwealth 
and  of  Cromwell.  Think  again  what  a  protest  it  was  against 
the  frivolity  and  lewdness,  the  vicious  and  the  frivolous  indul- 
sjtence  of  the  days  of  Charles  II.  How  brave  he  was  that 
could  stand  up  without  flinching  and  defend,  so  far  as  the 
Court,  so  called,  would  permit  him,  the  misguided,  silly,  yet 
courageous  and  dignified  King  Charles  !  How  wise  he  was 
to  so  advise  him  as  that  his  royal  dignity  was  unimpaired, 
and  Englishmen  were  led  ever  since  to  regard  him  as  their 
Martvr  Monarch  !  How  charitable  he  was  that  he  could 
obey  professional  duty  in  the  defence  of  men  and  principles  for 
which  he  had  no  sympathy  !  How  brave  he  was  again  when  he 
gave  his  professional  aid  to  Strafford,  set  upon  and  made  a 
victim  by  the  stern  fanatics  of  his  day  ;  to  Laud,  regarded  by 
so  many  in  England  as  a  hypocrite  and  tyrant,  an  adherent 
of  Rome  while  professing  hostility  to  it ;  to  Love,  entrapped,, 
tried  and  destroyed  by  his  former  co-religionists  in  hostility 
to  the  established  Church,  and  so  far  friends  and  allies,  with 


CORTLANDT  PARKER  205 

whose  conduct  and  doctrines  Hale  had  no  more  sympathy 
than  with  those  of  the  men  who  slew  his  king !  How  brave 
he  was,  calmly  to  oppose  and  thwart  Cromwell  himself,  and 
afterwards  subdue  him  by  Christian  dignity  and  humility. 
His  was  that  grandest,  rarest  bravery,  moral  courage ;  the 
courage  inspired  by  piety  ;  the  courage  that  dared  proclaim 
its  origin,  and  enable  him  to  walk  throughout  his  life  in  such 
scenes  as  those  eventful  years  presented,  amidst  such  people 
as  surrounded  Cromwell  and  Charles,  an  unpretentious  yet 
avowed  Christian — a  living  rebuke  to  the  hyi^crites  and 
extremists  who  surrounded  the  one,  and  the  profligates  and 
harlots  who  formed  the  court  of  the  other.  A  Christian — 
not  a  mere  religionist,  recognizing  all  mankind  as  bi*ethren, 
charitable  to  the  faults  of  all,  acknowledging  the  excellencies 
of  all ;  though  a  churchman,  fraternizing  with  Baxter  on  the 
one  side,  and  with  Tillotson,  Burnet,  and  other  bishops  on 
the  other;  a  Christian  with  no  religion  that  he  thought 
worthy  himself  to  speak  of,  yet  with  so  much  as  that  if  can- 
oni:^ed  as  a  saint,  all  would  say.  Amen.  A  Christian,  and  a 
Christian  lawyer  in  the  days  of  the  voluptuary,  corrupt  and 
spendthrift  Scroggs,  one  of  his  successors,  and  the  coarse, 
fetid,  sharp,  intemperate  and  vulgar  Saunders,  who  was  after- 
wards another.  A  Christian,  to  use  the  words  of  one  of  his 
biographers,  who  "  regarded  the  religion  that  is  genuine  as 
more  than  notion,  or  profession,  or  form,  us  consisting  in 
such  great  and  plain  things  as  are  necessary  ;  and  wherever 
he  saw  them  in  operation,  there  he  recognized  the  secret  and 
invisible  Church  of  the  Most  High  God ;  the  Church,  con- 
stituted of  all  who  by  faith  in  Christ  and  by  the  energy  and 
participation  of  the  Spirit  of  Christ,  are  united  to  hivi." 

That  I  may  not  seem  a  mere  enthusiast,  speaking  with- 
out warmnt  or  support,  let  me  quote  the  words  of  others  in 
regard  to  this  truly  great  man.  Lord  Chancellor  Northington, 
then  Lord  Keeper  Henley,  called  him  "  one  of  the  ablest  and 
most  learned  judges  that  ever  adorned  the  profession."  Mr. 
Justice  Grose  said  he  was  "  one  of  the  most  able  lawyers  that 
ever  sat  in    Westminster  Hall ;   as  correct,  as  learaed  and 
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as  humane  a  judge  as  ever  graced  a  bench  of  justice."  Lord 
Kenyon  said  that  "the  operations  of  his  vast  mind  always 
call  for  the  greatest  attention  to  any  work  that  bears  his 
name.'^  In  delivering  judgment,  alluding  to  a  case  cited 
from  Ventris  in  argument,  the  same  great  judge  observed 
**  that  it  ought  not  to  be  treated  lightly  or  overturned  without 
great  consideration,  because  it  had  the  sanction  of  Lord  Hale's 
name,"  and  in  another  case  he  mentioned  him  as  "one  of  the 
greatest  and  best  men  who  ever  sat  in  judgment."  Lord 
Erskine,  certainly  the  most  eloquent  man  the  English  Bar 
ever  produced,  among  frequent  testimonies,  mentioned  him  as 
"  the  never-to-be-forgotten  Sir  Matthew  Hale,  whose  faith  in 
Christianity  is  an  exalted  commentary  upon  its  truth  and 
reason,  and  whose  life  was  a  glorious  example  of  its  fruits; 
whose  justice,  drawn  from  the  pure  fountain  of  the  Christian 
Dispensation,  will  be,  in  all  ages,  the  subject  of  the  highest 
reverence  and  admiration,"  Edmund  Burke,  praising  Crom- 
well's wisdom  in  selecting  the  dispensers  of  justice,  instanced 
Lord  Hale ;  and  said  that  "  in  the  appointment  he  gave  to 
that  age  and  to  all  posterity  the  most  brilliant  example  of 
sincere  and  fervent  piety,  exact  justice,  and  profound  juris- 
prudence." An  English  Attorney- General,  Sir  Samuel  Shep- 
herd, mentioned  him  as  "the  most  learned  man  that  ever 
adorned  the  Bench ;  the  most  even  man  that  ever  blessed 
domestic  life ;  the  most  eminent  man  that  ever  advanced  the 
progress  of  science ;  and  also  one  of  the  best  and  most  purely 
religious  men  that  ever  lived."  Lord  Ellenborough  spoke  of 
him  as  "one  of  the  greatest  judges  that  ever  sat  in  West- 
minster Hall — venerable,  as  well  for  the  sanctity  of  his  char- 
acter as  for  the  profundity  of  his  learning."  Dwarris,  in  his 
"  Statutes,"  regardshim  asa"powerful — almost  an  insuperable 
authority." 

Lord  Campbell  closes  a  biography  which  is  well-nigh  a 
continued  panegyric  with  the  words  of  the  equally  great  and 
good  Richard  Baxter,  his  neighbor  and  his  friend  : 

Sir  Matthew  Hale,  that  unwearied  student,  that  prudent  man, 
that  solid  philosopher,  that  famous  lawyer ;  that  pillar  and  basis  of 
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justice  (who  would  not  have  done  an  unjust  act  for  any  worldly  price 
or  motive)  the  ornament  of  His  Majesty's  government  and  honor  of 
England,  the  highest  faculty  of  the  soul  of  Westminster  Hall,  and 
pattern  to  all  the  reverend  and  honorable  judges,  that  goodly,  serious, 
practical  Christian,  the  lover  of  goodness  and  of  all  good  men ; 
*  *  *  that  great  contemner  of  the  riches,  pomp  and  vanity  of  the 
world ;  that  pattern  of  honest  plainness  and  humility,  who,  while  he 
^ed  from  the  honours  that  pursued  him,  was  yet  Lord  Chief  Justice 
of  the  King's  Bench,  after  his  long  being  Lord  Chief  Baron  of  the 
Exchequer;  living  and  dying,  entering  on,  using  and  voluntarily, 
surrounding  his  place  of  judicature  with  the  most  universal  love  and 
honour  and  praise  that  ever  did  English  subject  in  this  age  or  any 
that  just  history  doth  record. 

I  confess  to  a  motive  for  taking  for  my  special  theme 
this  incomparable  example  of  the  Christian  lawyer — a  motive, 
not  only  becanse  I  speak  specially  to  young  men  to  whom 
such  an  example,  would  they  but  seek  to  follow  it,  is  simply 
priceless,  but  because  I  would  hold  up  before  them,  just  at 
this  time,  this  contrast  to  another  member  of  that  profession, 
eloquent,  industrious,  untiring,  gifted  in  the  highest  degree, 
and  more  dangerous  because  his  private  character  is  beyond 
reproach  and  his  heart  seems  full  of  native  tenderness;  who, 
in  our  time,  making  use  of  language  seductively  attractive, 
rivals  the  description  given  by  the  Apostle  of  the  great  enemy 
of  mankind,  and  ^'  goeth  about  as  a  roaring  lion  seeking 
whom  he  may  devour,"  ridiculing  the  faith  which,  did  he  but 
know  it,  has  made  him,  sneering  at  the  Book  which  has 
civilized  the  world,  denying  the  Lord  who  bought  him,  the 
God  from  whose  hand  the  universe  proceeds,  and  whose 
influence  with  the  young,  and,  I  much  fear,  with  young  law- 
yers, is  drawing  them  away  from  religion,  its  hopes  and  its 
consolations,  and  plunging  them  into  the  darkness  and  misery 
of  unbelief. 

Against  his  teachings,  against  the  teachings  and  the 
doubts  of  this  era  of  mental  and  moral  unrest — the  pride 
under  psendo  humility  which  underlies  and  is  receptive  of 
agnosticism;  against  the  materialism  which  is  degrading 
mankind  into  worshijjers  of  gold ;  which  is  degrading  the 
noblest  of  professions  (save  one)  into  a  mere  trade,  a  means 
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of  livelihood  alouc,  or  a  means  of  bettering  fortune  or 
winning  political  place  or  fame;  against  the  examples,  alas  ! 
too  numerous,  of  men  who  have  made  vice  and  infidelity  and 
covetousness  almost  attractive  by  studiousness,  learning,  elo- 
quence and,  sometimes,  even  judicial  integrity,  I  place  before 
my  young  brethren,  whom  I  see  for  the  first  and  probably 
the  last  time,  the  name  and  life  of  Matthew  Hale  as  the' 
exemplar  they  should  seek  to  copy. 

He  was  not  a  genius.  He  was,  under  God,  self-made. 
He  had  not  even  a  passion,  originally,  for  the  law.  In  fact, 
he  ignorantly  rather  despised  it.  He  was  not  eloquent. 
History  says  nothing  of  his  oratory  that  it  might  not  say  of 
many  another.  But  he  was  a  student.  Men,  in  his  day, 
though  graduates  of  Oxford  or  Cambridge,  studied  law  seven 
years.  And  they  studied  it,  too.  Sixteen  hours  a  day,  accord- 
ing to  tradition,  did  the  youthful  Hale  study  his  profession. 
Nor  can  any  man  be  a  great  lawyer  without  great  study. 
In  his  studies  he  "  took  nothing  upon  trust,"  he  sought 
original  records,  he  made  conimoti-place  books  ;  he  attended 
trials  ;  he  practised  debates — in  every  way  he  strove  to  per- 
fect all  his  faculties.  He  was  a  gymnast  and  a  fencer,  too, 
and  strict  always  in  regimen.  Nor  was  he  only  a  law 
student.  He  sought  information  in  every  department. 
Physics  and  metaphysics,  philosophy,  mathematics,  and  with 
these  architecture  and  arts  employed  his  rnind,  were  the 
theme  of  frequent  conversatiotis  with  his  friend  Baxter,  and 
ancient  authors,  Gi'eek  and  Roman,  with  those  then  modern, . 
in  that  day  of  inquiry  and  doubt,  were  familiar  to  them  both. 
With  all  this  he  was  especially  a  Christian  scholar,  whose 
assured  faith  never  faltered. 

If  any  one  should  say  that  the  man  was  too  great  for 
an  example,  that  no  one  can  hope  to  rival  or  equal  him,  I 
answer  that  that  is  no  reason  why  such  an  example  should 
not  be  followed,  though  afar  off,  and  without  hope  of  full 
attainment.  Aim  high  if  you  would  reach  high — if  you 
reach  not  as  high  as  you  aim,  you  will,  nevertheless,  reach 
greater  height  than  those  who  never  look  beyond  their  level. 
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You  cau  do  all  the  things  doing  which  in  his  case  carried  him 
to  the  summit.  You  can  resolve  to  despise  all  minor  motives 
and  to  be  governed  only  by  the  resolution  to  be  useful  in  your 
day  and  generation,  as  useful  as  your  talent,  your  efforts, 
and  your  opportunity  can  enable  you  to  be.  You  can 
resolve  that  you  will  live  in  the  fear  of  heaven,  and  not  in 
the  fear  of  aught  else.  You  can  train  your  body  to  be  the 
willing  servant  of  your  mind  and  will,  their  subject  and 
slave,  so  that  it  shall  minister  to  all  intellectual  success. 
You  can  restrain  appetite,  mortify  all  unworthy  desires,  and 
make  health  and  its  retention  a  duty.  You  can  study,  can 
condemn  youi'selves  if  you  will,  to  the  acquisition  of  learning, 
faithfully  employing  your  time  in  professional  and  kindred 
literature.  You  can  wait  and  be  ready,  aye,  even  prefer  to 
wait,  for  years — one,  two,  three,  four,  five  or  seven  years, 
without  practice,  while  you  are  learning  what  when  you  do 
b^in  will  send  you  rapidly  to  the  head  of  the  line  and  there 
keep  you  throughout  your  lives,  acknowledged  and  famous 
leaders. 

I  tell  you,  you  that  wish  to  be  great  lawyers,  men  of 
highest  distinction,  you  cannot — cannot  unless  you  '*  learn  to 
labor  and  to  wait " — labor  in  your  studies ; — labor  in  obser- 
vation of  successful  and  famous  men; — labor  in  the  debating 
club;  labor  hard,  devoting  daily  as  many  hours  as  your 
physical  strength  will  permit ;  and  unless  you  learn  to  wait 
— patiently,  for  many  years — wait,  till  by  the  process  of 
study  you  feel  yourselves  fit,  actually  fit  for  highest  thought 
and  highest  rank. 

Look  through  legal  biography.  It  is  possible,  barely 
possible,  that  men  have  left  their  preceptors,  ready  for  the 
battle  of  life,  and  that  they  have  gone  on  thenceforth,  con- 
quering and  to  conquer.  But  if  such  cases  have  ever 
occurred,  there  was  in  no  case  great  attainment,  and  gener- 
ally, men's  ultimate  reputation  is  in  direct  proportion  to  their 
early  obscurity  and  want  of  repute.  Few,  indeed,  are  the 
instances  in  which  grand  success  was  not  the  result  of  resolute 
studious  waiting. 
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There  are  many  whose  names  are  better  known  to  us 
of  this  day  and  generation  than  is  that  of  Lord  Hale,  who 
walking  as  he  walked,  though  at  a  great  distance  behind,  yet 
were  of  like  character  and  principles. 

Such  was  Lord  Selborne,  of  England,  whose  life  of 
unpretending  religious  usefulness,  and  whose  taste  expressed 
in  a  charming  collection  of  sacred  lyrics,  crown  his  lofty 
reputation  as  a  scholar,  a  lawyer  and  a  statesman.  Such  are 
many  others  among  the  living,  of  whom,  for  that  reason,  I 
will  not  speak.  Such  in  New  York  were  the  simple- 
hearted  and  lowly,  yet  world-wide  famous  Kent,  the  eloquent 
and  commanding  Griffin,  David  B.  Ogden,  of  whom  Chief 
Justice  Marshall  said  that  his  statements  of  his  cases  argued 
them,  but  who,  great  lawyer  and  advocate  as  he  was,  had 
equal  repute  as  a  Christian  man.  Daniel  Loixi,  so  long  the 
most  famous  mercantile  lawyer  of  that  City,  and  known  to 
all,  beside,  for  his  moral  and  religious  excellency.  Charles 
O'Conor,  leader  of  the  New  York  Bar,  in  his  own  denomi- 
nation devout  and  pronounced.  Such,  in  my  own  State, 
was  the  great  and  good  Theodore  Frelinghuysen,  the  best 
man,  I  have  always  thought,  I  ever  knew,  the  warm  mellow 
light  of  whose  beautiful  Christianity  absolutely  paled  his 
reputation  as  advocate  and  lawyer — and  yet  an  advocate 
unsurpassed,  a  lawyer  sound,  discriminating  and  safe. 
Such,  too,  were  the  astute,  learned  and  upright  Hornblower, 
the  courtly  and  equally  learned  and  excellent  Vroom,  the 
admirable  and  richly-endowed  Chancellor  Green,  in  many 
respects  the  pride  of  our  judiciary.  Such  were  those 
luminaries  of  the  Pennsylvania  Bar,  the  Philadelphia  trium- 
virate, Sergeant,  Chauncey  and  Binney,  and,  among  later 
men,  the  powerful  Jeremiah  S.  Black.  Such  your  great 
Chief  Justice  McKean,  your  Sharswood,  Dallas,  Judge 
McKennan,  Peter  A.  Brown,  Strong,  Meredith,  Grier.  Such 
were  Parsons  and  Mason  and  Dexter  and  Parker,  and  many 
another  of  the  Massachusetts  Bar.  Such  Chief  Justice 
Marshall  and  many  others  in  the  South,  and  such  crowds 
in  every  State.     For,  to  the  everlasting  honor  of  the  legal 
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fraternity  be  it  said,  nor  is  it  a  small  argument  for  the 
Christian  faith,  that  it  is  mre  indeed  to  find  a  member  of  the 
profession  which  is  most  accustomed  to  weigh  evidence  and 
explore  intricacies  of  fact  and  doctrine  who  is  not  either  a 
professed  Christian,  aiding  in  his  own  way,  and  in  more  or 
less  degree,  in  the  support  of  the  Gospel,  or  who  is  not  so 
full  of  respect  for  its  tenets  and  its  morality,  as  to  treat  them 
with  all  deference,  and  advocate  their  promulgation  and 
adoption.  And  if  it  be  not  true  that  ail  the  greatest  lawyere 
are  zealous  Christians,  it  is  nevertheless  true  that  among  the 
gi-eatest  in  all  generations  have  most  zealous  Christians  been 
found. 

I  ask  to  be  allowed  to  select  from  the  roll  of  great 
American  lawyers  one  name  as  eminently  worthy  to  stand 
beside  that  of  Matthew  Hale;  I  mean  Horace  Binney,  of 
Philadelphia.  This  lovely  character  adorned  the  profession 
through  one  of  the  longest  of  lives,  having  exceeded  ninety- 
five  years  before  God  took  him.  He  was  a  lawyer  of  law- 
yers, a  deep,  constant  student,  most  learned,  judicious  and 
forcible  in  every  department  of  the  profession,  loving  the 
law  and  its  practice  with  passionate  attachment,  upright, 
genial,  charitable,  patriotic,  and,  above  everything  else,  a 
devoted,  humble  Christian.  He  would  have  thought  it  the 
highest  encomium  to  be  likene<l  to  Matthew  Hale,  and  yet 
the  correctness  of  the  parallel  will,  I  think,  be  instantly 
acknowledged.  Says  Judge  Strong  concerning  him,  speaking 
of  1815: 

The  eminent  leaders  of  the  Bar  had  in  a  great  degree  retired 
from  active  business,  and  soon  aftermost  of  them  departed  from  life. 
The  field  was  clear,  and  with  the  exception  of  Mr.  Sergeant  and 
Mr.  Chauncey,  his  constant  friends,  he  was  almost  without  a  rival. 
But  this  caused  no  relaxation  of  his  energy.  The  habits  he  had 
formed,  his  love  of  study  for  study's  sake,  and  his  deep-seated  con- 
victions of  duty,  overcame  all  tendency  to  inertness,  and  he  con- 
tinued till  the  close  of  his  professional  life  as  heartily  devoted  to  it 
and  as  mindful  of  its  claims  as  he  was  in  the  first  flush  of  his  man- 
hood. He  had  one  cardinal  principle,  which  he  regarded  as  the 
secret  of  his  success.     It  was  to  attend  to  no  calling  but  his  profes- 


212      SIR  MATTHEW   HALE,   THE  LAWYER'S   BEST    EXEMPLAR 

sion.  *  *  *  He  listened,  no,  not  for  a  moment,  to  any  invitations 
to  speculate  in  stocks  or  real  estate,  or  to  take  part  in  any  kind  of 
trade.  *  *  *  He  resisted  calls  to  public  life.  Before  he  was  fifty 
years  old  he  had  been  twice  offered  a  seat  on  the  Supreme  Court  of 
his  State,  and  once,  at  least,  if  not  twice,  he  was  tendered  a  commis- 
sion to  be  a  judge  of  the  Supreme  Court  of  the  United  States.  All 
these  offers  he  promptly  declined.  It  was  not  because  he  did  not 
value  distinction,  and  not  because  he  did  not  know  his  own  superior 
fitness  for  the  posts  offered,  but  he  valued  excellence  above  place, 
and  his  chosen  road  to  excellence  was  the  path  he  had  marked  out. 
*  *  *  He  would  not  suffer  himself  to  be  diverted  from  entire 
devotion  to  his  profession.  »  *  *  "  Public  reputation,**  said  he. 
"is  generally  empty,  and  oftentimes  false,  but  the  respect  and  affec- 
tion of  one*s  own  kindred  and  personal  friends,  ah  !  that  is  delight- 
ful.** In  1850,  then  70  years  old,  he  withdrew  from  professional 
labor,  but  *  *  *  he  did  not  abandon  his  habits  of  study.  He 
turned  with  new  zest  to  what  had  ever  been  for  him  a  delight.  He 
always  had  a  vigorous  appetite  for  the  best  literature,  especially  for 
that  which  was  moral  and  religious,  and  this  increased  as  he  grew 
older.  He  was  a  good  Spanish  and  French  scholar.  Books  in 
French  and  Spanish  he  was  fond  of,  as  also  history,  metaphysics, 
poetry  and  theology.  Of  the  latter  subject  he  was  a  close  student. 
He  was  a  firm  believer  in  the  truths  of  Divine  revelation,  and  an 
habitual  reader  of  the  Bible,  a  consistent  member  of  the  Protestant 
Episcopal  Church,  a  leading  member  of  church  conventions  and 
greatly  useful  in  them.  He  carried  his  religion  into  his  daily  life. 
It  was  a  controlling  power  in  his  business,  in  the  formation  of  his 
judgments,  and  in  his  intercourse  with  others.  It  was  the  basis  of 
his  fidelity  to  his  clients,  and  his  unwillingness  to  do  injustice  to 
opponents,  his  courtesy,  his  candor  and  his  personal  enjoyments. 
His  last  days  were  illumined  by  a  calm  reliance  upon  his  Redeemer 
and  by  a  perfect  willingness  to  meet  his  summons  whenever  it 
might  come. 

In  every  aspect  he  was  symmetrical,  with  no  faculty  undevel- 
oped or  distorted,  with  not  even  an  excellence  overgrown  at  the 
expense  of  any  other — throughout  both  great  and  good. 

It  is  time  that  I  close.  I  come  to  this  assembly  with 
three  exemplars.  I  propose  to  you  Hale,  Frelinghnysen, 
Binney — selecting  them  from  the  large  number  of  similar 
characters  because  of  their  eminence  in  regard  of  the  object 
and  motive  of  exertion.  They  did  not  live  for  money.  They 
did  not  live  for  office.     They  did  not  live  for  fame.     They 
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did  live  for  usefulness.  They  did  live  in  the  acknowledged 
fear  and  love  of  their  Maker,  and  subordinated  all  things 
human  to  the  Divine.  And  without  specially  great  parts,  or 
special  advantages,  they  lived,  successfully^  happily, — yes 
— living  protests  as  they  were  against  inferior  motives,  tri- 
umphantly. They  sought  no  distinction.  Everything  came 
to  them.  And  they  still  live,  embalmed.  Two  hundred 
and  seventy  years  have  not  buried  the  greatest  of  them.  It  is 
a  larger  world  now,  and  so  many  other  men  claim  memory 
that  the  others  may  come  to  sooner  oblivion.  But  it  will  be 
long  first,  and  all  three  have  another  life,  of  which  time  and 
change  can  never  deprive  them.  Be  it  yours,  my  friends, 
to  follow  them,  and  make  the  world  richer  for  your 
existence. 

There  stands,  if  the  commune  has  not  destroyed  it,  at 
the  great  stairway  leading  to  the  court  rooms  in  the  halls  of 
justice,  in  Paris,  a  statue  which  inspired  me  with  profound 
emotion.  It  is  that  of  Malesherbes,  the  brave  defender  of 
Louis  XVI  (as  Hale  was  of  Charles  I,)  on  his  trial  before 
the  crowd  of  cowards,  fanatics  and  assassins  which  decreed 
his  death.  He  was  a  man  of  three-score  years  and  ten.  He 
had  been  a  minister  under  the  king,  distinguished,  though, 
for  the  boldness  with  which  he  then  stood  up  for  the  people 
and  aided  progress.  He  retired  from  office  defeated  while 
wrong  counsels  ruled  the  hour.  But  when  his  king  was 
dethroned,  accused,  and  in  danger,  he  came  bravely  to  the 
front,  and  begged  and  was  accorded  the  dangerous  privi- 
lege of  joining  in  his  defence.  Fearlessly  did  he  plead  his 
fore-doomed  cause,  before  the  eight  hundred  who  were  accusers 
as  wtH  as  judges,  though  knowing  well  that  he  thereby 
invited  for  himself  the  death  he  strove  to  avert  from  his 
unhappy  king.  That  death  lie  met.  Ere  long,  he  and  his 
family  followed  Louis  to  the  guillotine,  their  only  crime  this 
his  brave  defence.  Yet,  it  seems  to  me,  it  was  reward 
enough  for  all,  that  there,  just  there,  where  every  advocate  in 
Paris  must  forever  see  it,  his  statue  should  be  set — its  calm 
duty-loving  eyes  invoking  the  veneration  of  the  profession 
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through  all  the  ages,  inscribed  with  the  epitaph  which  epit- 
omizes his  fame  "  Sirentte  semper  fiddia  regi  mw,  in  solio  veri- 
tatem^  p^aesidium  in  carcere,  attulit"  Ever  faithful,  he 
brought  to  his  king  when  on  his  throne,  the  truth  ;  when 
dethroned  and  in  prison,  he  was  his  king's  defence. 

Moral  coumge — bravery  for  the  truth  as  one  sees  the 
truth — for  the  helpless,  the  greater  in  proportion  to  tlieir 
helplessness — energy,  study,  effort,  not  simply  for  gain  or 
fame,  but  with  the  motive,  always,  of  usefulness;  as  a  min- 
ister of  law,  a  necessary  agent  in  maintaining  civilization  and 
the  order  of  society,  this  is  the  duty — its  practice  should  be 
the  enjoyment,  and,  on  this  earth,  the  reward  of  the  con- 
scientious and  worthy  advocate. 

Mr.  Ashhurst,  Philadelphia :  We  all  must  feel  how 
deep  a  debt  of  gratitude  we  owe  to  our  friend,  Mr.  Parker, 
who  has  come  to  us  over  this  long  and  weary  journey,  to  take 
back  our  minds  from  the  hurry  and  anxious  struggle  of 
to-day,  to  repose  them  upon  the  great  and  beautiful  examples 
of  the  past,  and  to  make  us  think  what  those  duties  and 
characteristics  of  a  lawyer  are,  and  ought  to  be,  as  we  were 
taught  in  our  youth,  and  as  we  are  too  apt  to  forget  in  these 
days  of  our  advance  in  life.  We  cannot  express  too  much 
our  gratitude  to  Mr.  Parker  for  the  lesson  and  for  the  exam- 
ple he  has  so  beautifully  set  before  us.  Our  by-laws,  Mr. 
President,  permit  us  to  elect,  from  the  eminent  lawyers  of 
other  States,  honorary  members  of  this  Association,  and  I 
move  you,  therefore,  Mr.  President,  that  in  recognition  of  the 
debt  which  we  owe  to  our  friend,  Mr.  Cortlandt  Parker,  for 
the  lesson  he  has  come  at  such  considerable  exertion  and 
inconvenience  to  bestow  upon  us,  he  be  elected  an  honorary 
meml)er  of  this  Association ;  and  that  we  tender  him  this 
honorary  membership  together  with  our  deep  and  heartfelt 
thanks  for  the  instruction  he  has  given  us  to-day. 

Seconded  and  unanimously  agreed  to. 

Mr.  Parker  :  I  have  only  to  say,  gentlemen,  in  recog- 
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nition  of  this  honor  that  you  have  bestowed  upon  me,  that  I 
aooept  it  with  the  greatest  pleasure  and  the  greatest  pride. 

The  President  :  The  next  business  in  order  is  the 
report  of  the  Committee  on  Admissions. 

Mr.  Wetzel,  Cumberland  ( Chairman) :  Mr.  President 
and  gentlemen,  the  Committee  on  Admissions  recommend 
the  following  names  for  membership  in  this  Association. 

(The  list  of  members  admitted  will  appear  in  the  lists 
in  the  Appendix,  which  are  arranged  alphabetically  and  by 
counties.) 

Mr.  Rhoads,  Philadelphia  :  I  move  that  the  Secretary 
of  the  Association  be  authorized  to  deposit  one  ballot  as  the 
{)allot  of  the  Association  for  the  admission  of  the  members 
recommended. 

Seconded  and  agreed  to,  and  the  Secretary  cast  the  bal- 
lot admitting  the  members  recommended  by  the  committee. 

.  The  President  :  The  next  business  on  the  programme 
is  to  hear  the  report  of  the  Committee  on  Organization. 

Judge  Bell^  Blair  :  Mr.  Bergner  was  elected  Secretarj- 
of  the  committee  and  I  think  he  has  the  report. 

Mr.  Bergner,  Dauphin  :  The  committee  appointed  to 
suggest  names  to  be  voted  for  at  the  annual  election  for 
officers  of  the  Pennsylvania  Bar  Association  respectfully  sub- 
mit the  following : 

VICE-PRESIDENTS : 

RICHARD  L.  ASHHURST Philadelphia. 

HON.  AUGUSTUS   S.  LANDIS  ....  Blair. 

A.  D.  BOYD Fayette. 

GEORGE  F.  BAER Berks. 

WILLIAM  N.  SEIBERT Perry. 

SECRETARY : 
EDWARD  P.  ALLINSON Philadelphia. 

TREASURER : 

WILLIAM  PENN  LLOYD Cumberland. 
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EXECUTIVE  ,COMMITTEE : 

LOUIS  W.HALL Dauphin. 

EDWARD   K.    FOX Northampton. 

J.  B.  COLAHAN,  Jr Philadelphia. 

HENRY  BUDD Philadelphia. 

JOHN  HOUSTON  MERRILL Philadelphia. 

ALVIN   EVANS Cambria. 

ANDREW  J.  KAUFFMAN  .  •    ....  Lancaster. 

PAUL  H.  GAITHER Westmoreland. 

THOMAS   PATTERSON Allegheny. 

JOHN  G.  READING Lycoming. 

RODNEY  A.   MERCUR Bradford. 

SAMUEL  A.  DAVENPORT Erie. 

JAMESI.BROWNSON.jR Washington. 

SMITH  V.  WILSON Clearfield. 

CHARLES  H.  NOYES Warren. 

FRANCIS  J.  KOOSER Somerset. 

J.  FRANK  E.  HAUSE Chester. 

LEMUEL  AMERMAN Lackawanna. 

HENRY  W.  PALMER Luzerne. 

CHARLES  G.  BROWN Huntingdon. 

ANDREW  A.  LEISER Union. 

C.  H.  Bergner, 

Seci^dary, 

Marten  Bell, 
Chairman  Committee  to  Suggest  Officers, 


The  President  :  You  have  heard  the  norainatioDs ; 
are  there  any  additional  names  to  be  suggested  by  any 
member? 

Mr.  Patterson,  Allegheny  :  In  regard  to  my  name, 
which  is  on  the  list  of  the  Executive  Committee.  I  have 
served  on  that  Committee  since  the  organization  of  the  Asso- 
ciation, and  I  think  it  would  be  wise  if  a  change  were  made. 
I  heartily  agree  with  the  Committee  on  Organization  in  not 
changing  the  rest,  but  in  my  own  case,  having  been  one  of 
the  early  members,  while  appreciating  the  honor,  I  should 
prefer  to  be  relieved.     I  would  suggest,  therefore,  with  the 
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consent  of  the  committee,  in  place  of  my  name  the  name  of 
Mr.  William  JScott,  of  the  Pittsburgh  Bar. 

Judge  Bell,  Blair:  I  would  just  say  that  several 
members  of  the  Allegheny  County  Bar  insisted  that  our 
committee  should  not  accept  the  resignation  of  Mr.  Patterson, 
that  he  was  a  very  efficient  member  of  the  Executive  Com- 
mittee, and  that  we  should  put  him  on  again.  We  were 
aware  that  Mr.  Patterson  desired  to  retire,  but  we  thought 
that  the  good  of  the  Association  required  his  continuance. 
I  therefore  trust  that  the  Bar  Association  will  not  accept  his 
resignation. 

The  report  of  the  Committee  on  Nominations  was  then, 
on  motion,  received  as  read. 

The  President:  In  accordance  with  the  By-Laws, 
notice  has  been  ^iven  of  a  proposed  amendment  in  reference 
to  admissions.  The  Chairman  of  the  Committee  on  Admis- 
sions will  please  present  it. 

'  Mr.  Wetzel,  Cumberland :  The  Committee  on 
Admissions  propose  the  following  amendments  to  the  By- 
Laws  : 

Article  II,  Section  4.  Insert  after  the  words  "  approval  by  '*  in 
the  sixth  line,  "  a  majority  of  the  Committee  on  Admissions,**  and 
strike  out  the  words  "  ratified  by  three-fourths  ballot  of  the  members 
present  and  voting  at  the  next  annual  or  adjourned  meeting  of  the 
Association." 

Section  5.  After  the  word  "  State,'*  in  the  fifth  line,  insert  the 
following  :  "  and  endorsed  by  three  or  more  members  of  the  Asso- 
ciation." 

Section  7  shall  be  stricken  out  and  the  following  inserted  in  its 
stead  :  "  A  list  of  applicants  admitted  by  the  Committee  on  Admis- 
sions during  the  interim  of  the  meetings  of  the  Association,  shall  be 
reported  at  each  annual  meeting.** 

The  By-Laws,  thus  amended,  would  then  read  as 
follows : 

Article  2,  Section  4.  Any  member  of  the  Bar  of  the  Supreme 
Court  of  Pennsylvania  residing  and  practicing  in  this  State ;  any 
State  or  Federal  judge  residing  in  this  State;  and  any  professor  in  a 
regularly  organized  law  school  in  this  State,  who  shall  comply  with 
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the  requirements  hereinafter  set  forth,  may  become  an  active  member 
upon  approval  by  a  majority  of  the  Committee  on  Admissions. 

Section  5.  All  applications  for  membership  must  be  in  writing 
and  signed  by  the  applicant,  stating,  inter  alia,  his  name,  age,  resi- 
dence and  date  of  admission  to  practice  in  the  Supreme  Court, 
commission  to  the  bench  or  appointment  as  professor  in  a  regu- 
larly organized  law  school  in  the  State,  and  endorsed  by  three  or 
more  members  of  the  Association ;  and  must  be  accompanied  by 
the  usual  admission  fee. 

Section  7.  A  list  of  applicants  admitted  by  the  Committee  on 
Admissions  during  the  interim  of  the  meetings  of  the  Association, 
shall  be  reported  at  each  annual  meeting. 

Mr.  Colahan,  Philadelphia :.  I  move  the  adoption  of 
the  amendments  proposed. 

Duly  seconded  and  unanimously  agreed  to. 

Mr.  Wilson,  Clearfield :  1  move  we  now  adjourn  until 
three  o'clock  this  afternoon. 

Adjourned. 


AFTERNOON  SESSION 

The  Association  reconvene<l  at  3  o'clock  P.  M. 

The  President  :  The  first  business  in  order  is  the 
appointment  of  delegates  to  the  American  Bar  Association  ; 
and  I  appoint  the  following  gentlemen  : 

Hon.  John  B.  McPherson,  Dauphin ;  Hon.  John  J.  Metz- 
ger,  Lycoming;  William  L.  Hall,  Allegheny;  with  Frank  H. 
Laird,  Beaver ;  Henry  Budd^  Philadelphia  ;  R.  A.  Mercur, 
Bradford,  as  alternates. 

Judge  McPherson,  Dauphin  :  I  desire  to  present  the 

following  resolution  for  the  consideration  of  the  Association  : 

Resolved,  That  the  Pennsylvania  Bar  Association  heartily 
approves  the  settlement  of  international  disputes  by  peaceable 
arbitration,  whenever  such  settlement  is  possible;  and  cordially 
commends  the  efforts  now  being  made  to  bring  about  an  agree- 
ment to  this  end  between  Great  Britain  and  the  United  States. 
It  is  the  earnest  hope  of  this  Association  that  these  efforts  may  be 
successful,  and  that  similar  international  agreements  may  speedily 
follow,  until  war  among  civilized  nations  becomes  impossible,  save 
for  the  gravest  and  most  imperative  reasons. 
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Duly  seconded  and  agreed  to. 

Mb.  Rogers,  Philadelphia  :  Mr.  President :  As  one  of 
the  Board  of  Grovemors  of  the  Lawyers'  Club  of  Philadel- 
phia, I  desire,  on  their  behalf,  to  extend  an  invitation  to  this 
Association  and  its  various  committees,  and  to  the  individual 
members  of  the  Association,  to  use  the  rooms  and  all  the 
facilities  of  the  Lawyers'  Club  during  the  ensuing  year. 

We  were  honored  in  having  the  meetings  of  3'our  Exec- 
utive Committee  there  last  December,  which  was  followed 
by  a  reception  given  to  you  by  the  entire  Bar  of  Philadel- 
phia, alluded  to  in  very  pleasant  terms  by  the  Chairman  of 
the  Executive  Committee  in  his  report.  I  desire  to  say  that 
one  of  the  gratifying  results  of  that  meeting,  and  the  recep- 
tion that  followed,  was  the  accession  to  the  ranks  of  our  club 
of  a  number  of  non-resident  members.  Those  that  are  non- 
resident members  of  the  Club  are  hosts  and  not  guests  when- 
ever they  come  to  see  us,  and  we  do  not  invite  them..  They 
are  welcome  and  entitled  to  be  there  without  invitation ;  but 
to  all  others  we  wish  to  say  that  we  have  no  latch-strings  on 
our  doors,  because  our  doors  are  always  open.  (Applause.) 
Our  courtesies  are  yours,  and  I  hope  you  will  avail  your- 
selves of  them  at  all  times,  both  during  the  ensuing  year 
And  any  succeeding  .year,  whenever  you  may  be  iu  Phila- 
delphia.    (Applause.) 

Mr.  Fox,  Northampton  :  I  desire  to  oflPer  this  resolu- 
tion : 

Resolved^  That  the  Committee  on  Law  Reform  consider  the 
propriety  of  making  changes  in  the  salaries  paid  the  Common 
Pleas  Judges  of  this  Commonwealth,  and  that  the  Committee  be 
instructed  to  procure  such  data  as  to  salaries  paid  in  sister  States, 
and  such  other  information  as  may  enable  this  Association  to  give 
this  subject  proper  consideration. 

Duly  seconded  and  agreed  to. 

Mr.  Smfih,  Allegheny :  I  move  you  that  the  time  and 
place  for  the  next  annual  meeting  of  this  Association  be 
referred  to  the  Executive  Committee  hereafter  to  be  elected 
^ith  power  to  act. 

Duly  seconded  and  agreed  to. 
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The  President  :  Is  thfere  any  other  business  before  the 
meeting?  If  not,  a  motion  to  proceed  to  the  election  of 
officers  will  be  in  order. 

Mr.  Hopwood,  Fayette :  I  move  you,  Mr.  President, 
that  we  proceed  to  the  election  of  officers. 

Seconded  and  agreed  to. 

The  President  :  Nominations  for  President  will  now 
be  in  order. 

Mr.  Patterson,  Allegheny  :  I  desire  to  place  in  nomi- 
nation a  member  of  the  Bar  of  Allegheny  County,  who  has 
for  many  yeara  stood  in  the  front  rank  of  the  profession  in  our 
county,  and  I  may  say,  of  the  State.  It  is  not,  however,  as 
to  his  professional  qualifications  that  I  wish  to  say  a  word,  for 
those  are  written  in  the  assignments  of  error  he  has  made  good 
in  the  Supreme  Court.  But  I  do  wish,  as  a  fellow-member  of 
his  Bar,  to  bear  witness  to  the  constant  and  unvarying  courtesy 
and  kindly  disposition  alike  to  the  high  and  low,  to  the  rich 
and  poor,  which  has  always  marked  his  social  life  and  endeared 
him  to  all  the  members  of  the  Bar.  As  representative  of  the 
elements  for  which  this  Association  stands,  for  which  it  seeks 
to  act,  and  which  it  represents,  of  the  highest  profesional  tend- 
encies, as  I  have  said  of  a  never-failing  and  unvarying  cour- 
tesy, and  of  a  reputation  that  is  without  blemish,  I  place  in 
nomination  P.  C.  Knox,  Esq.,  of  Pittsburgh,  for  our  next 
President.     (Applause.) 

Mr.  Smith,  Philadelphia :  As  a  member  of  the  Bar  of 
Philadelphia  it  gives  me  great  pleasure  to  second  the  nomination 
of  Mr.  Knox.  This  Association,  although  but  just  having  com- 
pleted its  second  year,  has  met  with  success  that  we  think  we 
may  all  call  distinguished ;  and  how  much  that  success  is  to 
be  attributed  to  the  wise  and  intelligent  management  of  the 
executive  officers,  we  can  all  appreciate ;  our  firet  President, 
the  distinguished  judge  from  the  centre  of  the  State,  Judge 
Simonton,  has  fixed  the  standard  of  that  office  at  the  highest 
point.  It  would  be  unbecoming  in  your  presence,  Mr.  Presi- 
dent, to  speak  of  the  estimation  in  which  you  are  held  by  the 
Philadelphia  Bar ;  but,  when  I  say  that  that  Bar  I  think 
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wQuld  be  almost  unaiiinious  in  looking  upon  you  as  a  proper 
repi'esentative  of  this  or  any  other  position  that  you  might  be 
called  upon  to  occupy  in  the  profession,  I  feel  sure  I  do  not 
exaggerate.  The  standard  having  been  so  highly  set,  we  now 
turn  to  the  Pittsbui^h  Bar  and  accept,  I  am  sure,  with  hearty 
good-will  and  entire  belief — those  of  us  who  have  not  had 
any  personal  acquaintance  with  Mr.  Knox  or  professional 
"assooiation  with  him — the  high  tribute  that  has  been  paid 
by  his  brother  at  the  Bar,  Mr.  Patterson,  and  I  hope  that  the 
nomination  will  be  made  an  election,  and  that  election 
unanimous.     (Applause.) 

Judge  Greer,  Butler :  I  move  you,  Mr.  President,  that 
the  nominations  now  close. 

Duly  seconded  and  agreed  to. 

Mr.  O'Connor,  Cambria  :  I  move  that  Mr.  Patterson 
cast  the  ballot  of  the  Association  for  Mr.  Knox  for 
President. 

Duly  seconded  and  agreed  to. 

Mr.  Patterson,  Allegheny :  I  announce  that  I  have 
cast  the  ballot  of  the  Association  |for  Mr.  Knox  as 
President  for  the  ensuing  year. 

The  President:  The  ballot  of  the  Association  having 
been  oast  for  P.  C.  Knox,  Esq.,  for  President,  it  gives  me 
pleasure  to  declare  him  duly  elected  President  for  the  ensuing 
vear. 

w 

Mr.  Hf)PWooD,  Fayette :  I  move  that  Mr.  Patterson,  of 
Allegheny,  be  appointed  a  committee  to  conduct  Mr.  Knox 
to  the  chair. 

Duly  seconded  and  agreed  to. 

Mr.  Knox,  Allegheny  :  Gentlemen  of  the  Bar  of  Penn- 
sylvania: I  feel  I  cannot  adequately  thank  you  for  this 
superb  compliment.  It  is  greatly  enhanced,  I  am  told,  by 
your  unanimity.  It  is  a  matter  of  self-congratulation,  I  think, 
for  a  man  to  be  called  upon  to  preside  at  any  gathering  of 
his  fellows,  but  to  be  called  upon  to  perform  that  function  in 
respect  to  the  deliberations  of  the  massed  lines  of  a  great  and 
liberal  profession,  is  a  distinguished  honor  indeed.     In  this 
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age,  gentlemen,  of  trusts,  combinations  and  associations  of  all , 
characters,  the  bond  of  union  in  which  is  the  advancement 
of  the  material  interests  of  the  world,  it  is  a  refreshing 
thought  to  know  that  there  are  those  who  will  combine,  as 
we  have,  simply  for  the  purpose  of  advancing  the  jurispru- 
dence of  our  Commonwealth,  and  making  it  moi*e  clear  and 
enlightened — benefits  in  which  we  share  along  with  our 
fellow-citizens.  It  is  not  my  intention  to  go  further  than 
again  to  repeat  to  you  my  thanks,  and  say  to  you  that  I  shall 
enter  upon  this  office  fully  impressed  with  its  dignity  and  its 
incidental  responsibilities.  (Applause.) 

The  President  :  The  next  business  in  order  is  the 
election  of  Vice-Presidents.  The  committee  of  seven  have 
suggested  the  following  names : 

RICHARD  L.  ASHHURST Philadelphia. 

HON.  AUGUSTUS  S.  LANDIS    ....  Blair. 

A.  D.  BOYD Fayette. 

GEORG  F.  BAER Berks. 

WILLIAM  N.  SEIBERT Perry. 

Mr.  Simpson,  Philadelphia :  I  move  the  nominations 
close  and  that  the  Secretary  cast  the  ballot  for  these  gentlemen 
as  Vice-Presidents. 

Seconded  and  agreed  to. 

Mr.  Allinson,  Secretary :  In  accordance  with  the 
instructions  of  the  Association,  I  now  announce  I  have  cast 
the  ballot  for  the  gentlemen  named  as  Vice-Presidents. 

The  President  :  The  Secretary  having  cast  the  ballots 
for  Richard  L.  Ash  hurst,  Philadelphia;  Hon.  Augustus  S. 
Landis,  Blair;  A.  D.  Boyd,  Fayette;  George  F.  Baer, 
Berks ;  William  N.  Seibert,  Perry,  as  Vice-Presidents,  I 
hereby  declare  them  to  be  duly  elected. 

The  President  :  The  next  business  now  in  order  is 
the  nomination  for  Treasurer.  The  committee  have  reported 
the  name  of  William  Penn  Lloyd  for  Treasurer. 

Mr.  Colahan,  Philadelphia:  I  move  that  the  Secre- 
tary cast  one  ballot  for  the  Treasurer,  Mr.  Lloyd. 

Duly  seconded  and  agreed  to. 
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Mr.  Ai^iiiNSON,  Secretary :  The  Secretary  having 
received  the  instructions  of  the  Association,  casts  the  ballot 
of  the  Association  for  William  Penn  Lloyd  as  Treasurer. 

The  President  :  Mr.  Allinson  having  cast  the  ballot 
of  the  Association  for  William  Penn  Lloyd  as  Treasurer,  he 
is  hereby  declared  elected. 

The  next  office  to  be  filled  is  that  of  Secretary. 

Mr.  Bedford  :  I  move  the  nominations  close. 

Seconded  and  agreed  to. 

Mr.  Laird,  Beaver :  I  move  that  Mr.  Bedford  cast  the 
ballot  of  the  Association  for  Mr.  Allinson  as  Secretary. 

Mr.  Bedford  :  I  announce  that,  in  accordance  with  the 
instructions  of  the  Association,  I  have  cast  the  ballot  for  Mr. 
Allinson  as  Secretary. 

The  President  :  The  ballot  of  the  Association  being 
cast  for  Mr.  Edward  P.  Allinson,  Secretary,  I  hereby  declare 
him  duly  elected. 

Mr.  Hopwood,  Fayette  :  I  move  you  that  the  recom- 
mendation of  the  committee  of  seven  for  Executive  Com- 
mittee be  adopted,  and  that  the  Secretary  cast  the  ballot  of 
the  Association  for  the  gentleman  named  as  the  Executive 
Committee. 

Seconded  and  agreed  to. 

Mr.  Allinson,  Secretary :  In  accordance  with  the 
instructions  of  the  Association,  I  announce  I  have  cast  the 
ballot  for  the  following  gentlemen  as  the 

EXECUTIVE   committee 

LOUIS  W.  HALL Dauphin. 

EDWARD  J.  FOX Northampton. 

J.  B.  COLAHAN,  Jr Philadelphia. 

HENRY  BUDD Philadelphia. 

JOHN  HOUSTON  MERRILL  ....  Philadelphia. 

ALVIN  EVANS Cambria. 

ANDREW  J.  KAUFFMAN Lancaster. 

PAUL  H.  GAITHER Westmoreland. 

THOMAS  PATTERSON Allegheny. 

JOHN  G.  READING Lycoming. 

RODNEY  A.  MERCUR Bradford. 
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SAMUEL  A.  DAVENPORT     ....  Erie. 

JAMES  I.  BROWNSON,  Jr Washington. 

SMITH  V.  WILSON Clearfield. 

CHARLES  H.  NOYES Warren. 

FRANCIS  J.  KOOSER Somerset. 

J.  FRANK  E.  HAUSE Chester. 

LEMUEL  AMERMAN Lackawanna. 

HENRY  W.  PALMER Luzerne. 

CHARLES  G.  BROWN Huntingdon. 

ANDREW  A.  LEISER Union. 

The  President:  The  ballot  having  been  cast  for  the 
gentlemen  named  as  the  Executive  Committee  for  the  ensuing 
year,  I  hereby  declare  them  duly  elected. 

1  now  have  the  pleasure  of  presenting  to  you  Mr.  P.  C. 
Knox,  our  new  President. 

Mr.  Knox,  President :  Is  there  any  further  business 
before  the  Association  ? 

Mr.  Allinson,  Secretary  :  I  b^  to  file  the  report  of  the 
Executive  Committee  on  the  account  of  the  Treasurer.  The 
report  is  as  follows  : 

We  certify  that  the  within  account  is  audited  and 
found  correct. 

George  R.  Bedford, 
John  G.  Reading, 

Commiitee  of  the  Executive  Committee, 

Mr.  Knox,  President :  Is  there  any  action  to  be  taken 

upon  this  report? 

Mr.  Colauan,  Philadelphia  :  I  move  it  be  received 
and  filed. 

Duly  seconded  and  agreed  to. 

Mr.  Knox,  President:  Is  there  anv  new  business  to  be 
presented  to  the  Association?  If  not,  a  motion  for 
adjournment  is  in  order. 

Mr.  Simpson,  Philadelphia:  I  move  that  we  now  adjourn. 

Seconded  and  agreed  to. 

Adjourned. 
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In  the  evening  the  Association  gave  a  banquet  to  its 
members  at  the  Bedford  Springs  Hotel. 

Hon.  John  Stewart  presided  as  Toast  Master,  and  the 
to&sts  were  responded  to  as  follows : 

Pennsylvania Hon.  Daniel  H.  Hastings. 

The  Bar Hon.  Cortlandt  Parker. 

The  Pennsylvania  Bar John  M.  Reynolds,  Esq. 

The  Bench Hon.  Henry  \V.  Palmer. 

The  Senate Hon.  William  U.  Brewer. 

The  House  of  Representatives  .  George  F.  Baer,  Esq. 

The  Client C.  La  Rue  Munson,  Esq. 

Ourselves:  The  Bar  Association  .  Hampton  L.  Carson,  Esq. 
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APPENDIX 


CONGRESS   HALL,  PHILADELPHIA 

HON.  SAMUEL  W.  PENNYPACKER,   LL.D.,  Philadelphia 

On  September  16,  1895,  the  Common  Pleas  No.  2  of 
Philadelphia  County  sat  for  the  last  time  in  Coucrress  Hall, 
at  the  southeast  corner  of  Sixth  and  Chestnut  Streets.  The 
Hall  had  been  occupied  by  that  Court  continuously  from  its 
organization  in  1875,  and  before  that  time  by  the  District 
Court  of  the  City  and  County  of  Philadelphia.  It  had  been 
the  scene  of  many  great  trials,  and  of  many  of  the  greatest 
forensic  efforts  by  the  leaders  of  the  Philadelphia  Bar.  On 
the  day  above  mentioned,  and  in  order  that  the  occasion 
might  be  fitly  marked,  a  large  attendance  of  the  Bench 
and  Bar  was  had,  and  an  address  by  Hon.  Samuel  W. 
Pennypacker,  an  Associate  Judge  of  the  Court,  was 
delivered. 

The  Hon.  John  Innes  Clark  Hare,  LL.  D.,  President 
of  the  Court,  occupied  the  chair,  and  upon  the  Bench  with 
him,  in  addition  to  his  associates,  Hon.  Samuel  W.  Penny- 
packer  and  Hon.  Mayer  Sulzl)erger,  there  were  present 
the  following  Judges :  Justices  James  T.  Mitchell  and 
D.  Newliu  Fell,  of  the  Supreme  Court;  Judges  James  Gay 
Gordon  and  Theodore  F.  Jenkins,  of  the  Common  Pleas, 
and  Hon.  F.  Carroll  Brewster,  of  the  Old  Court  of  Com- 
mon Picas  and  formerly  Attorney-General.  There  was  a 
large  attendance  of  the  Bar.  Judge  Pennypacker's  address 
was  listened  to  with  the  greatest  attention  and  pleasure,  and 
with  feelings  of  the  liveliest  and  most  profound  satisfaction. 
At  its  conclusion,  Judge  Hare,  in  a  few  remarks,  referred  to 
the  history  of  the  Hall  and  to  his  own  long  and  happy  asso- 
ciations with  the  place,  as  well  as  with  his  colleagues  and 
with  the  Bar  during  his  judicial  career.  It  was  the  unani- 
mous   sentiment    of   the  members  of   the    Bench  and  Bar 
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(then  present^  in  which  it  was  felt  that  the  entire  Bench  and 
(Bar  of  Pennsylvania  would  most  cordially  concur,  that  the 
learned,  instructive  and  interesting  paper  of  Judge  Penuy- 
packer  should  be  preserved,  and  to  that  end  it  was  resolved 
that  the  thanks  of  the  Bench  and  Bar  should  be  presented 
to  Judge  Pennypacker,  and  that  the  address  should  be 
printed. 

The  thanks  of  the  profession  were  then  tendered  to 
Judge  Peunypacker;  and  Edward  Shippen,  Samuel 
Dickson  and  George  Tucker  Bispham  were  appointed  a 
committee  to  cause  the  address  to  be  printed. 


[By  consent  of  the  Committee,  the  Committee  on  Legal 
Biography  and  History  of  the  Pennsylvania  Bar  Associa- 
tion are  accorded  the  privilege  of  reprinting  the  above 
minute  and  the  following  address]. 
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"  When  your  children  ask  their  fathers  in  time  to  come,  sayingr^ 
What  mean  ye  by  these  stones  ?  Then  ye  shall  answer  them. — 
Joshua,  iv. :  6,  7. 

^*  Les  grands  edifices^  comme  les  grands  montagnes,  sont 
Vouvrage  des  siecles^^ — Notre  Dame  de  Paris,  by  Victor  Hugo. 


Gentlemen  of  the  Philadelphia  Bar  ;* 

It  IS  proper  and  fitting  that  the  Court  of  Common  Plea& 
No.  2,  in  finally  departing  from  the  building  in  which  it» 
sessions  liave  for  so  long  a  time  been  held,  should  recall  the 
remarkable  associations  of  the  venerable  structure.  The 
events  of  human  life  are  necessarily  connected  witb 
localities.  The  career  of  a  man  is  somewhat  influenced  by 
the  house  in  which  lie  was  born  and  the  place  he  calls  home^ 
and  in  the  growth  and  development  of  nations  such  build- 
ings as  the  Parthenon,  the  Pyramids,  St.  Peter's,  the  Prinzen 
Hof  at  Delft,  Westminster  Abbey,  and  Independence  Hall,, 
about  which  important  memories  cluster,  become  an  inspira- 
tion for  present  action  and  an  incentive  for  future  endeavor. 
When  we  search  with  due  diligence  we  find  good  in  every- 
thing,  and  sermons  in  stones  and  bricks. 

The  idea  of  the  erection  of  a  hall  for  the  use  of  the 
county  originated  with  the  celebrated  lawyer,  Andrew 
Hamilton,  to  whose  efforts  we  owe  also  the  State  House.  He^ 
as  early  as  1736,  secured  the  passage  of  a  resolution  by  the 
Assembly  of  Pennsylvania,  looking  to  the  acccmiplishment 
of  this  purpose.      The  Act  of  February  17,  1762,  provided 


1  111  -  the  preparation  of  this  address  I  have  used  freely  Thompson  Westcott's-- 
"  History  of  Philadelphia/'  as  printed  iti  the  Sutuiay  Despatch;  John  Hill  Martin's 
"  Bench  and  Bar"  ;  Frank  M.  Ettlng's  "History  of  Independence  Hall,"  F.  D.. 
Stone's  edition  :  Hon.  James  T.  Mitchell's  "  Address  Upon  the  District  Court,"  and! 
John  William  Wallace's  "  Address  Upon  the  Inauguration  of  the  New  Hall  of  the- 
Historical  Society." 

I  havebeen  materially  aided  by  Mr.  Andrew  J.  Reilly,  Mr.  Luther  £.  Hewitt^ 
Mr.  John  W.  Jordan,  Mr.  Julius  F.  Sachse  and  Mr.  F.  D.  Stone. 
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for  ft  conveyance  to  the  county  of  a  lot  at  the  southeast  cor- 
ner of  Sixth  and  Chestnut  Streets,  containing  in  front  on 
Chestnut  Street  fifty  feet,  and  in  depth  along  Sixth  Street 
seventy-three  feet,  on  which  should  be  erected  within  twenty 
years  a  building  to  be  used  "  for  the  holding  of  courts  "  and 
as  a  **  ooranion  hall."  The  project  progressed  slowly,  and 
when  it  was  finally  carried  forward  to  completion,  two 
different  funds  were  used  for  the  purpose.  The  first  of  them 
had  a  curious  origin.  It  was  a  time-honored  custom  among 
the  early  mayors  of  the  city  to  celebrate  their  escape  from 
the  labors  and  responsibilities  of  their  office  by  giving  a 
public  banquet,  to  which  their  constituents  were  generally 
invited.  In  1741,  James  Hamilton,  a  son  of  Andrew  Hamilton, 
and  mayor  at  the  time,  considering  it  a  custom  more  honored 
in  the  breach  than  in  the  observance,  gave,  in  lieu  of  the 
entertainment,  the  sum  of  one  hundred  and  fifty  pounds, 
to  be  used  in  the  erection  of  an  exchange  or  other  build- 
ing for  public  purposes,  and  subsequent  mayors  fol- 
lowed his  example.  If  our  late  mayor,  when  he  vacated 
his  office  in  March  last,  sent  no  prandial  communication  to 
you,  these  early  qualms  of  conscience  may  explain  the 
omission.  The  other  fund  was  raised  in  1785,  by  the  sale  of 
"  the  old  gaol  and  work-house.'^  On  the  29th  of  March, 
1787,  fifteen  feet  were  added  to  the  depth  of  the  lot  by  an 
Act  of  the  Assembly ;  soon  afterward  work  was  commenced 
upon  the  cellar  by  gangs  of  convicts  called  "  wheelbarrow- 
men,"*  and  the  building  was  complcte<i  in  tlie  early  part  of 

1789,  just  in  time  to  insure  its  future  fame  and  importance. 
On  the  4th  of  March  of  that  year,  the  Assembly,  acting  by 
authority  of  the  representatives  of  the  city  and  county  of 
Philadelphia,  tendered  to  Congress,  for  the  temporary  resi- 
dence of  the  Federal  Government,  the  use  of  the  building 
**  lately  erected  on   the  State  House  Square."     In  the  year 

1790,  Congress,  after  a  long  and  somewhat  embittered  strug- 
gle, finally  determined  to  fix  the  location  of  the  capital  on 
the  banks  of  the  Potomac,  and  Philadelphia,  mainly  through 

1  "  Historical  Magazine,"  Vol.  X,  p.  105. 
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the  efforts  of  Robert  Morris,  and  much  to  the  diBsatisfaction 
of  the  people  of  New  York,  was  selected  as  the  seat  of 
government  for  the  intervening  period  often  years.  On  the 
6th  of  December,  1790,  the  first  Congress  at  its  third  ses- 
sion, met  in  this  building,  the  House  of  Representatives  on 
the  floor  below  us,  and  the  ISenate  in  this  room. 

In  the  Cblumbian  J/a^/azine  for  January,  1790,  is  a  copper- 
plate representation  of  the  building  as  it  was  when  com- 
pleted, taken  from  the  southwest.  This  view  shows  five 
windows  in  each  story  of  the  west  wall,  two  chimneys  on 
the  west,  a  cupola  on  the  top,  a  brick  wall  enclosing  the 
square  on  Sixth  Street,  and  the  rear  of  the  building  pretty 
much  as  it  is  at  present.  The  text  described  it  as  ^^  a  large 
new  building,  finished  in  a  neat  and  elegant  style,''  and  the 
square  as  "  a  beautiful  lawn,  interspersed  with  little  knobs 
or  tufts  of  flowering  shrubs  and  clumps  of  trees  well  dis- 
posed. Through  the  middle  of  the  gardens  runs  a  spacious 
gravel  walk,  lined  with  double  rows  of  thriving  elms  and 
communicating  with  serpentine  walks  which  encompass  the 
whole  area.  These  surrounding  walks  are  not  uniformly  on 
a  level  with  the  lawn,  the  margin  of  which  being  in  some 
parts  a  little  higher  forms  a  bank  which,  in  fine  weather, 
afl^ords  pleasant  seats." 

From  the  books  of  foreign  travellere  and  others  we  get 
a  pretty  good  description  of  the  internal  arrangements  and 
appearance  of  the  building.  Isaac  Weld,  an  Englishman, 
says: 

The  room  allotted  to  the  representatives  of  the  lower  House  is 
about  sixty  feet  in  length  and  Atted  up  in  the  plainest  manner.  At 
one  end  of  it  is  a  gallery,  open  to  every  person  that  chooses  to  enter 
it ;  the  staircase  leading  to  which  runs  directly  from  the  public  street. 
The  Senate  chamber  is  in  the  story  above  this,  and  it  is  furnished 
and  Atted  up  in  a  much  superior  style  to  that  of  the  lower  House. 

The  eagle  with  its  thunderbolts,  and  the  centrepiece  of 
grapevine  with  thirteen  stars,  still  seen  in  the  ceiling,  marred 
by  the  useless  and  unornamental  glass  knobs,  scattered  over 
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it  only  a  few  years  ago^  is  a  remnant  of  that  '^superior 
style*'  in  which  the  Senate  chamber  was  then  fitted  up. 
The  gallery  in  the  lower  room  had  accommodations  for  three 
hundred  persons.  In  this  room  stood  a  large  pyramidal  stove. 
A  broad  aisle  ran  through  the  centre. 
We  are  told  by  a  contemporary : 

"  The  House  of  Representatives  in  session  occupied  the  whole 
of  the  ground  floor,  upon  a  platform  elevated  three  steps  in  ascent, 
plainly  carpeted,  and  covering  nearly  the  whole  of  the  area,  with  a 
limited  logea  or  promenade  for  the  members  and  privileged  persons^ 
and  four  narrow  desks  between  the  Sixth  Street  windows  for  the  sten- 
ographers, Lloyd,  Gales,  Callender  and  Duane.  The  Speaker's 
chair,  without  canopy,  was  of  plain  leather  and  brass  nails,  facing 
the  east,  at  or  near  the  centre  of  the  western  wall.  The  first 
Speaker  of  the  House  in  this  city  was  Frederick  Augustus  Muhlen- 
berg, who,  by  his  portly  person  and  handsome  rotundity,  literally 
filled  the  chair.  His  rubicund  complexion  and  oval  face,  hair  full 
powdered,  tambored  satin  vest  of  ample  dimensions,  darkblue  cojit 
with  gilt  buttons,  and  a  sonorous  voice,  exercised  by  him  without 
effort  in  putting  the  question,  all  corresponding  in  appearance 
and  sound  with  his  magnificent  name,  and  accompanied  as  it  was 
by  that  of  George  Washington,  President,  as  signatures  to  the  laws 
of  the  Union ;  all  these  had  an  imposing  effect  upon  the  inexperi- 
enced auditory  in  the  gallery,  to  whom  all  was  new  and  very  strange. 
He  was  succeeded  here  by  Jonathan  Dayton,  of  New  Jersey,  a  very 
tall,  rawboned  figure  of  a  gentleman,  with  terrific  aspect,  and,  when 
excited,  a  voice  of  thunder.  His  slender,  bony  figure  filled  only 
the  centre  of  the  chair,  resting  on  the  arms  of  it  with  his  hands 
and  not  the  elbows.  From  the  silence  which  prevailed,  of  course, 
on  coming  to  order  after  prayers  by  Bishop  White  an  occasional 
whisper,  increasing  to  a  buzz,  after  the  manner  of  boys  in  school,  in 
the  seats  in  the  lobby  and  around  the  fires,  swelling  at  last  to  loud 
conversation  wholly  inimical  to  debate.  Very  frequently  at  this 
stage  of  confusion  among  the  babbling  politicians,  Mr.  Speaker  Day- 
ton would  start  suddenly  upon  his  feet,  look  fiercely  around,  the 
hall,  and  utter  the  words,  Order,  order,  without  the  bar !  in  such 
appalling  tones  of  voice  that  as  though  a  cannon  had  been  fired 
under  the  windows  in  the  street,  the  deepest  silence  in  one  moment 
prevailed,  but  for  a  very  short  time. 

The  voice  of  Muhlenberg  seems  to  have  impressed  his 
contemporaries.     In  "  He  would  be  a  Poet/'  a  satire  upon 
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John  Swanwick^  published  in  Philadelphia  in  1796^  occar 
these  lines : 

I'll  tell  them  all  how  great  Augustus  spoke ; 
With  what  an  awful  voice  he  called  to  order 
Whene'er  the  gallery  did  on  tumult  border. 

In  the  ^'  House  of  Wisdom  in  a  Bustle/^  a  satire  pub- 
lished in  1798^  we  find  the  following: 

The  clock  had  just  struck ;  the  doors  were  extended ; 

The  Priest  to  his  pulpit  had  gravely  ascended. 

Devoutly  he  prayed,  for  devoutly  he  should 

Solicit  for  wicked  as  well  as  for  good. 

He  prayed  for  the  Gentile,  for  Turk,  and  for  Jew, 

And  hoped  they'd  shun  folly  and  wisdom  pursue. 

For  all  absent  members — as  some  have  a  notion 

To  dispense  with  this  formal  and  pious  devotion. 

This  duty  performed  without  hesitation. 

He  left  to  their  wisdom  the  charge  of  the  nation. 

When  the  parson  retired,  some  members  sat  musing, 

Whilst  others  were  letters  and  papers  perusing. 

Some  apples  were  munching ;  some  laughing  and  joking ; 

Some  snuffing,  some  chewing,  but  none  were  a-smoking ; 

Some  warming  their  faces. 

This  picture,  indicating  a  lack  of  decorum  in.  the  House, 
is,  (perhaps,  not  overdrawn,  since  we  are  informed  by  another 
writer  that  a  few  of  the  members 

"  Persisted  in  wearing,  while  in  their  seats  and  during  the  debate, 
their  ample  cocked  hats,  placed  fore  and  aft  upon  their  heads,  with 
here  and  there  a  leg  thrown  across  the  little  desks  before  them.'* 

A  happy  chance  has  preserved  this  further  piece  of  con- 
tempoi*aneous  color : 

"  At  the  easternmost  part  of  Congress  Hall  is  a  bench,  on  which 
stands  a  pitcher  of  water  to  cool  the  throats  of  the  thirsty  members."^ 

Henry  Wansey,  an  Englishman^  who  vvas  here  in  1794, 
says : 

Behind  it  is  a  garden  which  is  open  for  company  to  walk  in.  It 
was  planned  and  laid  out  by  Samuel  Vaughan,  Esq.,  a  merchant  of 

1  Note  to  **  House  of  Wisdom  in  a  Bustle." 
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London,  who  went  a  few  years  ago,  and  resided  sometime  in  Phila- 
delphia. It  is  particularly  convenient  to  the  House  of  Representa- 
tives, which,  being  on  the  ground  floor,  has  two  doofs  that  open 
directly  into  it,  to  which  they  can  retire  to  compose  their  thoughts  or 
refresh  themselves  after  any  fatigue  of  business,  or  confer  together 
and  converse  without  interrupting  the  debate. 

John  Swanwick,  himself  a  noted  member  of  Congress 

from   Philadelphia,  as  well  as  a  poet  of  reputation  at  the 

time,  in  some  verses  "  On  a  Walk  in  the  State  House  Yard," 

June  30,  1787,^  which  he  seems  to  have  made  with  his  Delia, 

''  to  see  her  smile  and  hear  her  gentle  talk,"  describes  it  as  a 

place  where  the  young  people  of  that  day  did  their  courting. 

He  pays  a  warm  tribute  to  the  man  who 

planned  this  soft  retreat 
And  decked  with  trees  and  grassy  sod  the  plain » 

in  lines  which  predict 

Oh !  how  much  more  shall  he  be  crowned  by  fame 
Who  formed  for  lovers  this  auspicious  grove ; 

and  while  he  does  not  forget  that 

Even  now  the  sages  whom  the  land  convenes 
To  fix  her  empire  and  prescribe  her  laws, 

While  pensive  wandering  through  these  rural  scenes. 
May  frame  their  counsels  for  a  world's  applause, 

he  nevertheless  thinks  it  more  suited  for  enraptured  swains 

who  twine  sportive  garlands  and  reveal  their  wishes  and  fears. 

Bri&sot  de  Warville  came  to  Philadelphia  in  1788.     He 

was  much  impressed  by  our  Quaker  people,  and  was  on  terms 

of  close  and  intimate  friendship  with  many  of  them,  including 

Miere  Fisher,  the  noted  lawyer.     His  head,  filled  with  decided 

opinions  concerning  philanthropy  and  the  rights  of  mankind, 

was  cut  off  by  the  guillotine  in  the  early  days  of  the  French 

Revolution,     He  describes  what  we  call  the  square  in  this 

way : 

"  Behind  the  State  House  is  a  public  garden.  It  is  the  only  one 
which  exists  in  Philadelphia.  It  is  not  large,  but  it  is  agreeable* 
One  can  breathe  there.  There  are  large  squares  of  green  divided  by 
walks." 

I  *•  Swanwick's  Poems,"  p.  94. 
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Judge  Mitchell,  in  his  interesting  address  upon  the 
District  Court,  delivered  twenty  years  ago,  says  : 

There  was  no  entrance  on  Sixth  Street,  no  partition  between  the 
present  Quarter  Sessions  room  and  the  room  of  the  Highway 
Department,  and  no  stairs  at  that  point  leading  to  the  second  story. 
The  entrance  was  on  Chestnut  Street  into  a  vestibule,  thence  into  a 
sort  of  second  vestibule  or  foyer  for  spectators,  and  then  a  large  room, 
occupied  during  the  time  the  Congress  sat  here  after  its  completion 
by  the  House  of  Representatives.  The  staircase  to  the  second  story 
was  in  the  vestibule  next  to  Chestnut  Street,  and  led  up  to  a  similar 
vestibule,  from  which  ran  a  broad  entry  southward  to  the  Senate 
Chamber,  which  was  the  present  District  Court  room  No.  i.  The 
space  now  occupied  by  the  District  Court  room  No.  2,  and  the  witness 
rooms,  lately  the  Law  Library,  was  divided  into  four  committee 
rooms,  two  on  each  side  of  the  broad  entry  I  have  mentioned.  On 
the  north  side  of  the  Senate  Chamber  was  a  gallery,  attainable  only 
by  a  steep  spiral  staircase  leading  up  from  what  has  since  been  the 
east  or  conversation  room  of  the  Law  Library.  This  gallery  was  not 
a  part  of  the  original  plan  of  the  building,' and  was  put  there  after 
the  room  was  accepted  by  the  Senate.  It  was  very  close  to  the  ceil- 
ing, narrow,  dark  and  uncomfortable.  After  the  room  came  to  be 
used  by  the  courts  the  gallery  was  commonly  kept  closed,  as  I  learn 
from  Judge  Coxe,  because  it  became  a  place  of  resort  for  the 
hangers-on,  who  frequently  went  to  sleep  and  snored,  to  the  great 
disturbance  of  the  proceedings.    It  was  finally  removed  in  1835. 

The  late  John  McAllister  used  to  tell  that  once,  in  his 
boyhood  days,  he  and  another  urchin  found  their  way  into 
this  galleiy  and  sat  down  to  watch  the  proceedings  of  the 
Senate.  He  and  his  friend  were  the  only  spectators.  Pres- 
ently, Thomas  Jefferson  arose  and  announced  :  "  The  Sen- 
ate is  ahout  to  go  into  executive  session.  The  gentlemen  in 
the  gallery  will  please  withdraw."  Whereupon  the  two  boys 
took  their  hats  and  departed,  often  afterwards  saying,  that 
at  least  they  could  claim  to  be  gentlemen  upon  the  authority 
of  Jefferson.  Those  certainly  were  days  of  simplicity, 
when  the  only  listeners  that  the  debates  of  the  Senate  of  the 
United  States  could  attract  were  two  errant  urchins  over 
whose  heads  time  hung  heavily. 

The  same  contemporary  authority  we  have  before  cited 
describes  the  Senate  in  this  wav  : 
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In  a  very  plain  chair,  without  canopy,  and  a  small  mahogany 
table  before  him,  festooned  at  the  sides  and  front  with  green  silk» 
Mr.  Adams,  the  Vice-president,  presided  as  president  of  the  Senate, 
facing  the  north.  Among  the  thirty  Senators  of  that  day  there  was 
observed  constantly  during  the  debate  the  most  delightful  silence^ 
the  most  beautiful  order,  gravity  and  dignity  of  manner.  They  all 
appeared  every  morning  full  powdered  and  dressed  as  age  or  fancy 
might  suggest  in  the  richest  material.  The  very  atmosphere  of  the 
place  seemed  to  inspire  wisdom,  mildness  and  condescension. 
Should  any  one  of  them  so  far  forget  for  a  moment  as  to  be  the 
cause  of  a  protracted  whisper  while  another  was  addressing  the 
vice-president,  three  gentle  taps  with  his  silver  pencil  cas^  upon  the 
table  by  Mr.  Adams  immediately  restored  everything  to  repose  and 
the  most  respectful  attention. 

If  we  were  to  suppose,  however,  that  in  that  early  period 
of  the  history  of  the  republic  the  politicians  and  statesmen 
treated  eacli  otlier  with  gentle  and  kindly  courtesy,  awarded 
to  their  opponents  due  raeasure  of  credit,  and  fought  out  their 
controversies  without  heat  and  wrath,  we  should  be  very  much 
mistaken.  No  unprejudiced  person  can  carefully  compare 
the  records  they  have  left  to  us  with  those  of  the  present 
without  perceiving  that  in  tiie  course  of  the  century  which 
has  elapsed  there  has  been  a  decided  advance  both  in  morals 
and  in  manners,  and  it  strengthens  our  faith  in  the  stability 
of  the  government  to  believe,  as  we  properly  may,  that 
future  generations  will  look  back  with  as  great  pride  an<) 
satisfaction  upon  the  labors  of  the  earnest  and  worthy  men 
of  to-day  as  do  we  upon  those  of  the  members  of  the  earliest 
Congi*ess,  admirable  as  was  much  of  their  work  and  great  as 
was  their  merit.  William  Maclay,  United  States  Senator 
from  Pennsylvania  in  the  first  Congress,  kept  a  journal  of  the 
the  proceedings  of  the  Senate  while  he  sat  with  them  in  this 
room.  Upon  one  occasion  General  Dickinson  came  and  whis- 
pered to  him  :  *'  This  day  the  treasury  will  make  another 
purcha.se,  for  Hamilton  (Alexander)  has  drawn  fifteen  thon* 
sand  dollars  from  the  bank  in  order  to  buy."  Maclay  com- 
placently adds  :  *'  What  a  damnable  villain  !"  At  another 
time  he  gives  expression  to  this  devout  wish  :  "  Would  to 
God  this  same  General  Washington  were  in  Heaven." 
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Giles,  the  liew  member  from  Virginia,  is  preserved  after 
this  fashion : 

The  frothy  manners  of  Virginia  were  ever  uppermost.  Canvas- 
back  ducks,  ham  and  chickens,  old  Maderia,  the  glories  of  the 
Ancient  Dominion,  all  fine,  were  his  constant  themes.  Boasted  of 
personal  prowess ;  more  manual  exercise  than  any  man  in  New 
England  ;  fast  but  fine  living  in  his  country,  wine  or  cherry  bounce 
from  twelve  o'clock  to  night  every  day.  He  seemed  to  practice  on 
this  principle,  too,  as  often  as  the  bottle  passed  him. 

In  1798  two  of  the  members  of  the  House,  both  of 
them  from  New  England,  Matthew  Lyon,  of  Vermont,  and 
Roger  Griswold,  of  Connecticut,  had  a  series  of  rencontres, 
which  caused  much  commotion  and  comment,  and  became  the 
subject  of  squibs  and  caricatures,  and  of  at  least  two  satires 
in  verse,  **  The  Legislative  Pugilists  "  and  *'  The  House  of 
Wisdom  in  a  Bustle."  On  tlie  22d  of  January,  while  tlie 
House  was  voting  for  members  upon  the  committee  to  prose- 
cute the  inii)eachnient  of  Senator  Blount,  some  allusion  was 
made  by  Griswold  to  a  story  that  Lyon,  durin«:  the  Revolu- 
tionary War,  had  been  compelled  to  wear  a  wooden  swoixl 
because  of  cowardice  in  the  field.  Lyon  made  answer  by 
spitting  in  his  face.  A  motion  was  made  to  expel  Griswold, 
a  committee  was  appointed  to  investigate,  the  committee 
reported  a  resolution  in  favor  of  the  expulsion  of  Lyon,  and 
the  House  negatived  the  resolution.  On  the  15th  of  Febru- 
ary, while  Lyon  was  writing  at  his  desk,  Griswold  came  up 
and  hit  him  over  the  head  and  shoulders  with  a  club.  Lyon 
managed  to  get  hold  of  the  tongs  in  use  about  the  stove, 
and,  defending  himself,  they  beat  each  other  until  separated. 
Some  time  afterwards  they  met  in  an  ante-room,  and  Lyon 
struck  Griswold  with  a  stick.  Sitgreaves  mn,  and  having 
found  a  hickory  club,  gave  it  to  Griswold,  but  they  were 
again  separated.  While  the  matter  led  to  much  discussion, 
no  defiin'te  action  was  taken  by  the  House. 

Perhaps  tiie  most  interesting  event  in  the  history  of  the 
building  was  the  inauguration  of  Washington  as  President 
of  the  United  States  on  the  4th  of  Marcli,  1793.     The  oath 
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of  office  was  administered  to  him  by  Judge  Cusliing  in  the 
room  in  which  we  are  now  sitting.  Stansbury,  in  his 
*^  Recollections  and  Anecdotes  of  the  Presidents  of  tlie 
United  States/'  has  given  this  description  of  the  scene: 

1  was  but  a  school  boy  at  the  time,  and  had  followed  one  of  the 
many  groups  of  people  who,  from  all  quarters,  were  making  their 
way  to  the  hall  in  Chestnut  Street  at  the  corner  of  .Sixth,  where 
the  two  Houses  of  Congress  then  held  their  sittings,  and  where  they 
were  that  day  to  be  addressed  by  the  President  on  the  opening  of 
his  second  term  of  office.  Boys  can  often  manage  to  work  their  way 
through  a  crowd  better  than  men  can.  At  all  events,  it  so  happened 
that  I  succeeded  in  reaching  the  steps  of  the  hall,  from  which  eleva- 
tion, looking  in  every  direction,  I  could  see  nothing  but  human 
heads — a  vast,  fluctuating  sea,  swaying  to  and  fro,  and  filling  every 
accessible  place  which  commanded  even  a  distant  view  of  the  build- 
ing. They  had  congregated,  not  with  the  hope  of  getting  into  the 
hall,  for  that  was  physically  impossible,  but  that  they  might  see 
Washington.  Many  an  anxious  look  was  cast  in  the  direction  from 
which  he  was  expected  to  come,  till  at  length,  true  to  the  appointed 
hour  (he  was  the  most  punctual  of  men)  an  agitation  was  observable 
on  the  outskirts  of  the  crowd,  which  gradually  opened  and  gave  space 
for  the  approach  of  an  elegant  white  coach,  drawn  by  six  superb 
white  horses,  having  on  its  four  sides  beautiful  designs  of  the  four 
seasons,  painted  by  Cipriani.  It  slowly  made  its  way  till  it  drew  up 
immediately  in  front  of  the  hall.  The  rush  was  now  tremendous. 
But  as  the  coach  door  opened  there  issued  from  it  two  gentlemen 
with  long  white  wands,  who,  with  some  difficulty,  parted  the  people 
so  as  to  open  a  passage  from  the  carriage  to  the  steps  on  which  the 
fortunate  school  boy  had  achieved  a  footing,  and  whence  the  whole 
proceeding  could  be  distinctly  seen.  As  the  person  of  the  President 
emerged  from  the  carriage  a  universal  shout  rent  the  air,  and  con- 
tinued as  he  deliberately  ascended  the  steps.  On  reaching  the  plat- 
form he  paused,  looking  back  on  the  carriage,  thus  affording  to  the 
anxiety  of  the  people  the  indulgence  they  desired  of  feasting  their 
eyes  upon  his  person.  Never  did  a  more  majestic  personage  present 
himself  to  the  public  gaze.  As  the  President  entered  all  arose  and 
remained  standing  until  he  had  ascended  the  steps  at  the  upper  end 
of  the  chamber  and  taken  his  seat  in  the  speaker's  chair.  It  was  an 
impressive  moment.  Nothwithstanding  that  the  spacious  apartment, 
floor,  lobby,  galleries  and  all  approaches  were  crowded  to  their 
utmost  capacity,  not  a  sound  was  heard.  The  silence  of  expectation 
was  unbroken  and  profound.  Every  breath  was  suspended.  He 
was  dressed  in  a  full  suit  of  the  richest  black  velvet ;  his  lower  limbs 


SAMUEL    W.    PENNYPACKER  239 

in  short  clothes  and  diamond  knee  buckles  and  black  silk  stockings. 
His  shoes,  which  were  brightly  japanned,  were  surmounted  with 
large  square  silver  buckles.  His  hair,  carefully  displayed  in  the 
manner  of  the  day,  was  richly  powdered  and  gathered  behind  into  a 
black  silk  bag,  on  which  was  a  bow  of  black  ribbon.  In  his  hand 
he  carried  a  plain  cocked  hat,  decorated  with  the  American  cockade. 
He  wore  by  his  side  a  light,  slender  dress  sword,  in  a  green  shagreen 
scabbard,  with  a  richly  orns^mented  hilt.  His  gait  was  deliberate, 
his  manner  solemn  but  self-possessed,  and  he  presented  altogether 
the  most  august  human  figure  I  had  then  or  have  since  beheld. 

At  the  head  of  the  Senate  stood  Thomas  Jefferson  in  a  blue  coat 
— single  breasted,  with  large,  bright,  basket  buttons — his  vest  and 
small  clothes  of  crimson.  I  remember  being  struck  by  his  animated 
countenance  of  a  brick-red  hue,  his  bright  eye  and  foxy  hair,  as  well 
as  by  his  tall,  gaunt,  ungainly  form  and  square  shoulders.  A  perfect 
contrast  was  presented  by  the  pale  reflective  face  and  delicate  figure 
of  James  Madison,  and,  above  all,  by  the  short,  burly,  bustling  form 
of  General  Knox,  with  ruddy  cheek,  prominent  eye,  and  still  more 
prominent  proportions  of  another  kind.  In  the  semi-circle  which  was 
formed  behind  the  chair,  and  on  either  hand  of  the  President,  my 
boyish  gaze  was  attracted  by  the  splendid  attire  of  the  Chevalier 
D'Yrujo,  the  Spanish  Embassador,  then  the  only  foreign  minister 
near  our  infant  government.  His  glittering  star,  his  silk  chapeau 
bras^  edged  with  ostrich  feathers,  his  foreign  air  and  courtly  bearing 
contrasted  strangely  with  those  nobility  of  nature's  forming  who  stood 
around  him.  It  was  a  very  fair  representation  of  the  old  world  and 
the  new.  Having  retained  his  seat  for  a  few  moments,  while  the 
members.re$umed  their  seats,  the  President  rose  and,  taking  from  his 
breast  a  roll  of  manuscript,  proceeded  to  read  his  address.  His  voice 
was  full  and  sonorous,  deep  and  rich  in  its  tones,  free  from  that  trum- 
pet ring  which  it  could  assume  amid  the  tumult  of  battle  (and  which 
is  said  to  have  been  distinctly  heard  above  its  roar),  but  sufficiently 
loud  and  clear  to  fill  the  chamber  and  be  heard  with  perfect  ease  in 
its  most  remote  recesses.  He  read,  as  he  did  everything  else,  with 
a  singular  serenity  and  composure,  with  manly  ease  and  dignity,  but 
without  the  smallest  attempt  at  display.  Having  concluded,  he  laid 
the  manuscript  upon  the  table  before  him,  and  resumed  his  seat,  ' 
when,  after  a  slight  pause,  he  rose  and  withdrew,  the  members  rising 
and  remaining  on  their  feet  until  he  left  the  chamber. 

This  graphic  and  somewhat  highly-wrought  narrative  is 
certainly  entertaining  and  interesting,  but  there  are  some  feat- 
ures about  it  which  suggest  the  query  as  to  whether  or  not  it 
is  entirely  trustworthy. 
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The  celebrated  William  Cobbett,  one  of  the  great  masters 
of  the  English  language  and  later  a  member  of  Parliament, 
was  present  upon  all  but  five  days  of  the  session  of  1795-6. 
*'  Most  of  the  members  will  without  doubt,"  he  says,  **  recol- 
lect seeing  a  little  dark  man,  clad  in  a  gray  coat  something 
the  worse  for  wear,  sitting  in  the  west  corner  of  tlie  front  seat. 
That  has  been  my  post."  On  the  8th  of  December,  1795, 
Washington  came  before  the  Senate  and  House  assembled  in 
the  hall  of  the  House,  to  present  his  message  concerning  Jay's 
treaty  with  England.  He  found  Congress  in  a  state  of  "  com- 
posed gravity"  and  "respectful  silence"  and  the  gallery 
"  crowded  with  anxious  spectators;"     Cobbett  then  proceeds : 

The  President  is  a  timid  speaker.  He  is  a  proof  among  thou- 
sands that  superior  genius,  wisdom  and  courage  are  ever  accompanied 
with  excessive  modesty.  His  situation  was  at  this  time  almost 
entirely  new.  Never  till  a  few  months  preceding  this  session  had 
the  tongue  of  the  most  factious  slander  dared  to  make  a  public  attack 
on  his  character.  This  was  the  first  time  he  had  ever  entered  the 
walls  of  Congress  without  a  full  assurance  of  meeting  a  welcome  from 
every  heart.  He  now  saw  even  among  those  to  whom  he  addressed 
himself,  numbers  who  to  repay  all  his  labors,  all  his  anxious  cares  for 
their  welfare,  were  ready  to  thwart  his  measures  and  present  him  the 
cup  of  humiliation  filled  to  the  brim.  When  he  came  to  that  part  of 
his  speech  where  he  mentions  the  treaty  with  his  Britannic  majesty 
he  cast  his  eyes  toward  the  gallery.  It  was  not  the  look  of  indigna- 
tion and  reproach,  but  of  injured  virtue  which  is  ever  ready  to  forgive. 
I  was  pleased  to  observe  that  not  a  single  murmur  of  disapprobation 
was  heard  from  the  spectators  that  surrounded  me;  and  if  there 
were  some  amongst  them  who  had  assisted  at  the  turbulent  town 
meetings  I  am  persuaded  that  they  were  sincerely  penitent.  When 
he  departed  every  look  seemed  to  say :  God  prolong  his  pre- 
cious life. 

John  Adams,  the  second  President  of  the  United  States, 
was  inaugurated  here  on  the  4th  of  March,  1797.  As  Adams 
and  Jeffereon  entered  they  were  each  applauded  by  their 
re3|)ective  party  followers.  Adams  took  his  seat  in  the  chair 
of  the  speaker ;  Jeiferson,  Washington,  and  the  secretary  of 
the  Senate  were  upon  his  left  hand,  and  the  Chief  Justice 
and  Associate  Justices  of  the  Supreme  Court  of  the  United 
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States  at  a  table  in  the  centre.  General  James  Wilkinson, 
Comni«uder-in-cliief  of  the  urmv,  all  of  the  officers  of 
State  and  foreiijn  ministers  were  present.  Adams  made  a 
short  speech  and  then  going  down  to  the  table  at  which  the 
judges  were  sitting,  took  the  oath  of  office  administered  to 
him  by  the  Chief  Justice,  Oliver  Ellsworth.  After  his  with- 
drawal, Jefferson  was  sworn  into  office  as  Vice-President. 
John  McKoy,  who  was  present,  wrote  a  description  of  the 
scene  for  Poulson's  Daihj  Advertiser,     He  says  : 

The  first  novelty  that  presented  itself  was  the  entrance  of  the 
Spanish  minister,  the  Marquis  Yriijo,  in  full  diplomatic  costume. 
He  was  of  middle  size,  of  round  person,  florid  complexion,  and  hair 
powdered  like  a  snowball ;  dark  striped  silk  coat,  lined  with  satin  ; 
white  waistcoat,  black  silk  breeches,  white  silk  stockings,  shoes  and 
buckles.  He  had  by  his  side  an  elegant  hilted  small  sword,  and  his 
chapeau,  tipped  with  white  feathers,  under  his  arm.  Thus  decorated, 
he  crossed  the  fioor  of  the  hall  with  the  most  easy  nonchalance  pos- 
sible and  an  occasional  side  toss  of  the  head  (to  him  habitual)  to  his 
appointed  place.  He  was  viewed  by  the  audience  for  a  short  time  in 
curious  silence.  He  had  scarcely  adjusted  himself  to  his  chair,  when 
the  attention  of  the  audience  was  roused  by  the  word  "Washington," 
near  the  door  of  the  entrance.  The  word  flew  like  lightning  through 
the  assembly,  and  the  subsequent  varied  shouts  of  enthusiasm  pro- 
duced immediately  such  a  sound  as 

"  When  loud  surges  lash  the  sounding  shore.*' 

It  was  an  unexpected  and  instantaneous  expression  of  simultaneous 
feeling  which  made  the  hall  tremble.  Occasionally  the  word 
*•  Washington,"  *'  Washington,"  might  be  heard  like  the  guns  in  a 
storm.  He  entered  in  the  midst  and  crossed  the  floor  at  a  quick 
step,  as  if  eager  to  escape  notice,  and  seated  himself  quickly  x>n  his 
chair,  near  the  Marquis  Yrujo,  who  rose  up  at  his  entrance  as  if 
startled  by  the  uncommon  scene.  He  was  dressed  similar  to  all  the 
full  length  portraits  of  him — hair  full  powdered,  with  black  silk  rose 
and  bag  pendant  behind  as  then  was  usual  for  elderly  gentlemen  of 
the  old  school.  But  on  those  portraits  one  who  had  never  seen 
Washington  might  look  in  vain  for  that  benign  expression  of  counte- 
nance possessed  by  him  and  only  sufficiently  perceptible  in  the 
lithographic  bust  of  Rembrandt  Peale,  to  cause  a  feeling,  as  Judge 
Peters  in  his  certificate  to  the  painter  expresses  it.  The  burst  at  the 
entrance  had  not  subsided,  when  the  word  *' Jefferson,"  at  the 
entrance  door,  again  electrified  the  audience  into  another  explosion 
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of  feeling  similar  to  the  first,  but  abated  in  force  and  energy.  He 
entered,  dressed  in  a  long,  blue  frock  coat,  single  breasted,  and 
buttoned  down  to  the  waist;  light  sandy  hair,  very  slightly  pow- 
dered and  cued  with  black  ribbon  a  long  way  down  his  back  ;  tall, 
of  benign  aspect  and  straight  as  an  arrow,  he  bent  not,  but  with  an 
erect  gait  moved  leisurely  to  his  seat  near  Washington  and  sat 
down.  Silence  again  ensued.  Presently  an  increased  bustle  near 
the  door  of  the  entrance,  and  the  words  "President,"  "President 
Adams,"  again  produced  an  explosion  of  feeling  similar  to  those 
that  had  preceded,  but  again  diminished  by  repetition  in  its  force 
and  energy.  He  was  dressed  in  a  suit  of  light  drab  cloth,  his  hair 
well  powdered,  with  rose  and  bag  like  those  of  Washington.  He 
passed  slowly  on,  bowing  on  each  side,  till  he  reached  the  speaker's 
chair,  on  which  he  sat  down.  Again  a  deep  silence  prevailed,  in  the 
midst  of  which  he  rose,  and  bowing  round  to  the  audience  three 
times,  varying  his  position  each  time,  he  then  read  his  inaugural 
address,  in  the  course  of  which  he  alluded  to,  and  at  the  same  time 
bowed  to,  his  predecessor,  which  was  returned  from  Washington, 
who,  with  the  members  of  Congress,  were  all  standing.  When  he 
had  finished,  he  sat  down.  After  a  short  pause  he  rose  up,  and 
bowing  round  as  before,  he  descended  from  the  chair  and  passed 
out  with  acclamation.  Washington  and  Jefferson  remained  standing 
together,  and  the  bulk  of  the  audience  watching  their  movements  in 
cautious  silence.  Presently,  with  a  graceful  motion  of  the  hand, 
Washington  invited  the  Vice-President,  Jefferson,  to  pass  on  before 
him,  which  was  declined  by  Mr.  Jefferson.  After  a  pause,  an 
invitation'to  proceed  was  repeated  by  Washington,  when  the  Vice- 
President  passed  on  towards  the  door  and  Washington  after  him. 

Among  the  spectators  of  this  interesting  scene  was 
Rembrandt  Peale,  the  artist,  wlio  had  a  seat  in  the  gallery. 
Mrs.  Su.san  R.  Echard,  who  in  1859  was  still  living  in 
Philadelphia  at  the  age  of  eighty-three  years,  and  who  was 
present,  wrote  a  contemporary  letter  to  a  kinsman  in  which 
she  said  :  * 

When  General  Washington  delivered  his  Farewell  Address,  in 
the  room  at  the  southeast  corner  of  Chestnut  and  Sixth  Streets,  I  sat 
immediately  in  front  of  him.  It  was  in  the  room  Congress  occupied. 
The  table  of  the  speaker  was  between  the  two  windows  on  Sixth 
Street.  The  daughter  of  Dr.  C.  (Craik),  of  Alexandria,  the  physician 
and  intimate  friend  of  Washington,  Mrs.  H.  (Harrison),  whose 
husband  was  the  auditor,  was  a  very  dear  friend  of  mine.     Her 
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brother  Washington  was  one  of  the  secretaries  of  General  Washing- 
ton. Young  Dandridge,  a  nephew  of  Mrs.  Washington,  was  the 
other.  I  was  included  in  Mrs.  H.*s  party  to  witness  the  august,  the 
solemn  scene.  Mr.  H.  declined  going  with  Mrs.  H.,  as  she  had 
determined  to  go  early,  so  as  to  secure  the  front  bench.  It  was 
fortunate  '^or  Miss  C.  (Custis),  afterward  Mrs.  L.  (Lewis),  that  she 
could  not  trust  herself  to  be  so  near  her  honored  grandfather.  My 
dear  father  stood  very  near  her.  She  was  terribly  agitated.  There 
was  a  narrow  passage  from  the  door  of  entrance  to  the  room,  which 
was  on  the  east,  dividing  the  rows  of  benches.  General  Washington 
stopped  at  the  end  to  let  Mr.  Adams  pass  to  the  chair.  The  latter 
always  wore  a  full  suit  of  bright  drab,  with  lash  or  loose  cuffs  to  his 
coat.  He  always  wore  wrist  ruffles.  He  had  not  changed  his 
fashions.  He  was  a  short  man  with  a  good  head.  With  his  family 
he  attended  our  church  twice  a  day.  General  Washington's  dress 
was  a  full  suit  of  black.  His  military  hat  had  the  black  cockade. 
There  stood  the  "Father  of  his  Country,'*  acknowledged  by  nations 
the  first  in  war,  the  first  in 'peace,  and  the  first  in  the  hearts  of  his 
countrymen.  Na  marshals  with  gold-colored  scarfs  attended  him; 
there  was  no  cheering,  no  noise ;  the  most  profound  silence  greeted 
him,  as  if  the  great  assembly  desired  to  hear  him  breathe  and  catch 
his  breath  in  homage  of  their  hearts.  Mr.  Adams  covered  his  face 
with  both  his  hands  ;  the  sleeves  of  his  coat  and  hands  were  cov- 
ered with  tears.  Every  now  and  then  there  was  a  suppressed  sob. 
I  cannot  describe  Washington's  appearance  as  I  felt  it— perfectly 
composed  and  self-possessed  till  the  close  of  his  address — then, 
when  strong  nervous  sobs  broke  loose,  when  tears  covered  the 
faces,  then  the  great  man  was  shaken.  I  never  took  my  eyes  from 
his  face.  Large  drops  came  from  his  eyes.  He  looked  to  the 
youthful  children  who  were  parting  with  their  father,  their  friend,  as 
if  his  heart  was  with  them,  and  would  be  to  the  end.^ 

While  Congress  held  its  sessions  in  this  building,  the 
United  States  Mint  and  the  United  States  Bank  were  estab- 
lished ;  Vermont,  Kentucky  and  Tennessee  were  admitted 
into  the  Union;  the  array  and  navy  were  organized  upon  a 
permanent  basis ;  Jay's  treaty,  determining  our  relations 
with  England,  resulting  in  much  difference  of  opinion,  was 
considered  and  ratified ;  the  whiskey  insurrection  was  sup- 
pressed ;  the  ware  with  the  Indians,  conducted  successively  by 
Harmar,  St.  Clair  and  Wayne — all  of  them  Pennsylvanians 

»G.  W.  P.  Custis'  "  Recollections  of  Washington,"  p.  434. 
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— were  fought,  and,  in  the  ably-managed  eain|>aign  of 
Wayne,  the  power  of  the  hostile  tribes  was  finally  broken, 
and  the  West  won  for  civilization  ;  and  the  brief  war  with 
Fraiice,  reflecting  much  credit  upon  our  youthful  navy  and 
upon  Commodore  Thomas  Truxton,  afterwaixl  Sheriff  of 
Philadelphia  County,  was  courageously  undertaken  and 
maintained.  Here,  too,  was  officially  announced  the  death 
of  Washington,  when  John  Marshall  offered  a  i*esolution 
*'that  a  committee,  in  conjunction  with  one  from  the  Senate, 
be  appointed  to  consider  oi»  the  most  suitable  manner  of 
paying  honor  to  the  memory  of  the  man  first  in  war,  first  in 
peace,  and  first  in  the  hearts  of  his  countrymen,*'  thus 
originating  an  expressive  phrase  destined  in  America  never 
to  be  forgotten.  Congress  sat  here  for  the  last  time 
on  the  fourteenth  day  of  May,  1800.  The  last  act 
of  the  Senate  in  this  building  was  to  request  the 
President  to  instruct  the  Attorney-General  to  prosecute 
William  Duane,  editor  of  the  Aurora^  for  a  defamatory  libel. 
Then,  after  the  passage  of  u  resolution  extending  its  thanks 
to  **  the  commissioners  of  the  city  and  county  of  Philadelphia 
for  the  convenient  and  elegant  accommodations  furnislied  by 
them  for  the  use  of  the  Senate  during  the  residence  of  the 
national  government  in  the  city,"  that  august  body  adjourned 
to  meet  thereafter  in  the  citv  of  Washinarton,  and  the  6clat 
incident  to  the  location  of  the  capital  of  the  country  departed 
from  Philadeli>liia  forever. 

At  a  later  period  a  committee  of  Congress  recommended 
the  appropriation  of  a  sum  of  one  hundred  thousand  dollars 
as  compensation  by  the  Government  for  the  use  of  these 
buildings,  but  nothing  came  of  the  proposition,  and  this  city 
has  the  satisfaction  of  knowing  that  among  its  many  patriotic 
services  is  the  fact  that  without  return  of  any  kind  it  fur- 
nished during  ten  years  an  abiding  place  to  the  homeless 
nation^ 

The  subsequent  history  of  the  building  is  less  eventful, 

'Broadhcad's    "Location  of  the   National    Capital/'  Magazine    of  Amtrican 
History  ^  January,  1884. 
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and,  though  covering  a  period  when  it  would  seem  that  the 
facts  ought  to  be  accessible,  is  in  reality  much  more  obscure. 
A  plan  in  a  volume  entitled  '*  Philadelphia  in  1824,"  shows 
that  at  that  time  the  north  room  of  the  lower  floor  was  occu- 
pied by  the  District  Court,  the  south  room  by  the  Common 
Pleas,  the  north  room  of  the  upper  floor  by  the  Supreme 
Court  of  Pennsylvania,  the  south  room  by  the  Circuit  Court 
of  the  United  States,  and  that  between  these  two  rooms  on 
the  upper  floor  on  the  west  was  the  Law  Library,  and  on 
the  east  the  Controllers  of  Public  Schools.  Definitely,  when 
these  courts  began  their  sessions  here,  neither  Judge  Mitchell 
nor  Thompson  Westcott,  who  made  a  thorough  search  of  the 
newspapers  and  most  other  sources  of  contemporary  informa- 
tion^ was  able  to  ascertain.  Some  further  light  can  now^ 
however,  be  given.  In  the  printed  report  of  the  trial,  in 
1809,  of  General  Michael  Bright,  before  Judgas  Bushrod 
Washington  and  Richard  Peters,  in  the  Circuit  Court  of  the 
United  States,  an  important  case  which  involved  a  question 
of  jurisdiction  between  the  State  of  Pennsylvania  and  the 
United  States  Government,  and  whose  events  of  a  very  war- 
like nature  caused  the  house  at  the  northwest  corner  of 
Seventh  and  Arch  Streets  to  be  kno\Vn  as  Fort  Rittenhouse, 
upon  page  iOl,  there  aptiears  an  affidavit  of  Thomas  Pass- 
more,  an  auctioneer  of  the  city,  lie  deposed  "  that,  on  Sun- 
day last,  the  30th  of  April,  ultimo,  between  five  and  six 
o'clock  iu  the  afternoon,  as  he  was  standing  near  the  door  of 
the  County  Court  House,  at  the  corner  of  Sixth  and  Chest- 
nut Streets,  he  heard  some  voices  calling  from  the  balcony 
of  the  Court  lIou.se,  *  Corless,  that's  wrong.'  Upon  looking 
round  tiiis  deponent  saw  Matthias  Corless,  who  this  deponent 
understood  was  one  of  the  jurors  in  the  case  of  the  United 
States  against  Bright  and  others,  passing  from  the  said  Court 
House  across  the  street  towards  the  Shakespeare  Hotel,  a 
tavern  situate  at  the  northwest  corner  at  Sixth  and  Chestnut 
Streets."  That  court  was  therefore  sitting  herein  1809.  The 
directory  for  1809  says  that  the  Orphaus'  Court  then  sat 
on  the  third  Friday  of  every  month  at  the  County  Court 
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House."  The  jurisdiction  of  the  Orphans'  Court  was  at  that 
time  exercised  by  the  judges  of  the  Court  of  Common  Pleas, 
who  were  also  the  judges  of  the  Courts'of  Oyer  and  Terminer 
and  of  the  Quarter  Sessions.  It  is  probable,  therefore,  that 
the  United  States  Courts  and  the  Common  Pleas,  with  its 
accessories,  commenced  their  sessions  here  soon  after  the 
building  was  surrendered  by  the  Congress,  and  presumably  the 
Common  Pleas  continued  to  hold  its  sessions  in  the  building 
until  the  number  of  criminal  cises  became  so  great  as  to 
require  continuous  sessions  of  the  criminal  courts.  The 
United  States  Courts  remained  until  September  15,  1826- 
According  to  Westcott,  the  District  Court  began  to  hold  its 
sessions  here  in  1818,  and  it  continued  to  sit  here  until  its 
final  dissolution  on  the  4th  of  January,  1875.  The  following 
list  of  the  judges  of  that  court  while  in  this  building  is  taken 
from  Martin's  **  Bench  and  Bar  "  : 

PRESIDENT  JUDGES 

Joseph  Hemphill,  May  6,  i8ii. 

Joseph  Borden  McKean,  October  i,  i8i8. 

Jaked  Ingersoll,  March  19,  1821. 

Moses  Levy,  December  18,  1822. 

Joseph  Borden  McKean,  March  21,  1825. 

Joseph  Barnes,  October  24,  1826. 

Thomas  McKean  Pettit,  April  22.  1835. 

Joel  Jones,  April  8.  1845. 

George  Sharswood,  February  j,  1848. 

John  Innes  Clark  Hare,  December  i,  1867. 

ASSOCIATE  JUDGES 

Anthony  Simmons,  May  6,  181 1. 
Jacob  Summer,  June  3,  181 1. 
Thomas  Sergeant,  October  20,  1814. 
Joseph  Borden  McKean,  March  27,  18 14. 
Joseph  Barnes,  October  1,  181 8. 
Joseph  Borden  McKean,  March  17,  1821. 
Benjamin  Rawle  Morgan,  March  29,  1821. 
John  Hallowell,  March  27,  1825. 
Charles  Sidney  Coxe,  October  24,  1826. 
Thomas  McKean  Pettit,  February  16,  1833. 
George  McDowell  Stkoud,  March  30,  1835. 
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Joel  Jones,  April  22,  1835. 

John  King  Findlay,  February  5,  1848. 

John  Innes  Clark  Hare,  December  i,  1851. 

Martin  Russell  Thayer.  December  i,  1867. 

Thomas  Greenbank,  December  7,  1868. 

Martin  Russell  Thayer,  March  27,  1869. 

James  Lynd,  December  5,  1870. 

James  Tyndale  Mitchell,  December  4,  1871. 

Amos  Briggs,  March  25,  1872. 

Upon  the  ubolition  of  the  District  Court  and  the  reor- 
ganization of  the  Courts  of  Common  Pleas,  the  south  room 
of  the  upper  story  C  and  the  north  room  D  were  assigned  to 
the  Court  of  Common  Pleas  No.  2,  and  have  been  occupied 
by  that  court  until  to-day.  The  judges  of  No.  2  who  have 
sat  here  have  been  : 

PRESIDENT  JUDGE 
John  Innes  Clark  Hare,  January  4,  1875. 

ASSOCIATE  JUDGES 

James  Tyndale  Mitchell,  January  4,  1875. 

Joseph  T.  Pratt,  January  4,  1875. 

David  Newlin  Fell,  May  3,  1877. 

Samuel  Whitaker  Pennypacker,  January  9,  1889. 

Theodore  Finley  Jenkins,  January  i,  1894. 

Mayer  Sulzberger,  January  i,  1895. 

Three  of  the  judges  have  gone  from  this  building  to  the 
Supreme  Court  of  Pennsylvania— George  Sharswood,  James 
Tyndale  Mitchell  and  David  Newlin  Fell — and  perhaps  no 
living  American  is  more  widely  respected  among  men  of  the 
English-speaking  races  for  his  learning  and  attainments  as  a 
jurist  than  the  president  judge  of  this  court.  The  south  room 
of  the  lower  floor  was  used  by  the  Court  of  Oyer  and  Ter- 
miner until  the  erection  of  the  brick  building  on  Sixth  Street 
below  Chestnut,  in  1867,  as  1  am  informed  by  Judge 
F.  Carroll  Brewster;  and  among  the  famous  murder  cases 
tried  here  were  those  of  Richard  Smith,  Arthur  Spring, 
Charles  Langfeldt,  and  that  most  ferocious  of  Philadelphia 
murderers,  Anton  Probst.     The  Court  of  Quarter  Sessions 
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continued  to  hold  its  sessions  in  that  room  until  its  removal 
to  the  City  Hall,  at  Broad  and  Market  Streets,  July  31, 1891. 
From  that  time  until  the  present,  it  has  been  used  for  jury 
trials  by  Judges  Craig  £iddle  and  Frungois  Amedee  Bregy, 
of  the  Court  of  Common  Pleas  No.  1.  For  many  years 
the  Law  Aeademy  of  Philadelphia  held  its  moot  court  in 
room  D. 

The  Law  Association  had  its  meetings  and  kept  its  library 
upon  the  upper  floor  from  1819  till  1872,  and  on  October  28, 
1841,  made  a  circular  announcement  that  '^Gentlemen  who 
wish  to  converse  will  be  pleased  to  withdraw  to  the  conver- 
sation room  on  the  east  side  of  the  hall." 

The  north  room  of  the  first  floor  has  been  the  office  of 
the  Prothonotary  of  the  Courts  of  Common  Pleas,  Colonel 
William  B.  Mann,  since  January,  1879.  ^  Before  that  date  it 
was  occupied  as  the  Tax  Office)  and  at  a  still  earlier  time  by 
thfe  Highway  Department. 

The  venerable  building  has  not  been  without  its  vicissi- 
tudes. On  the  26th  of  December,  1821,  a  fire,  caused  by  a 
defective  flue,  burned  the  northern  part  of  the  roof  and 
injured  the  cupola,  but  the  activity  of  the  firemen  preserved 
it  from  destruction.  During  a  conflagration  at  Hart's  build- 
ing in  December,  1851,  it  caught  fire  several  times  and  was 
in  tlie  greatest  danger,  but  was  again  happily  saved.  At  one 
time  legislation  was  proposed  and  passed  by  one  of  the 
Houses  at  Harrisburg  to  tear  down  the  State  House  and 
other  buildings  and  sell  the  ground  for  what  it  would  bring 
at  auction.  The  Act  of  August  5,  1870,  providing  for  the 
appointment  of  a  building  commission,  directed  that  this 
hall  should  be  removed,  but,  fortunately,  that  part  of  the  Act 
has  never  been  carried  into  effect,  and  was  repealed  at  the 
last  session  of  the  Legislature.  Nor  has  it  been  without  a 
suggestion  of  tragedy.  Upon  the  morning  of  December  11, 
186H,  Judge  F.  Carroll  Brewster,  though  holding  the  Court 
of  Common  Pleas,  sat  temporarily  in  room  D  to  hear  an 
application  for  the  appointment  of  a  receiver  in  a  case  of 
Vankirk  vs.  Page.     As  he  leaned  forward  to  talk  to  an  officer 
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an  iron  ventilator  weighing  seventy  pounds  fell  from   the 
ceiling  and  crushed  the  back  and  legs  of  his  chair.^ 

On  the  16th  of  February,  1893,  the  case  of  Lukens  vs. 
The  City,  which  had  been  on  trial  in  room  D  for  four  days, 
was  given  to  the  jury  shortly  after  3  o'clock  in  the  after- 
noon. Aathe  Judge  left  the  court  room  the  plaintiff  asked 
him  whether  he  would  not  wait  and  take  the  verdict.  After 
a  momentary  consideration,  he  declined,  saying  it  could  be 
sealed  and  brought  into  the  court  the  next  morning.  A 
short  time  afterward,  a  mass  of  plaster  and  lath,  eight 
inches  in  thickness  and  weighing  hundreds  of  pounds,  fell 
upon  the  bench  and  chair,  crushing  the  bench  to  the  floor, 
and  so  filling  the  room  with  debris  that  for  some  daj's  the 
court  was  held  in  the  lower  story.  The  danger  to  the  judges 
had  no  effect  to  deter  a  ribald  wit  of  the  Bar  from 
suggesting,  "Fiat  justitia,  mat  ceiling/' 

The  hour  for  departure  has  arrived.  There  is  a  French 
proverb  which  runs,  that  the  man  who  wears  silk  stockings 
is  careful  about  stepping  into  the  mud.  It  has  been  the 
good  fortune  of  the  Court  of  Common  Pleas  No.  2  hitherto 
to  conduct  its  proceedings  amid  surroundings  and  influences 
calculated  to  be  helpful  in  aiding  it  to  maintain  a  high 
standard  of  rectitude  and  professional  effort.  In  this  place 
those  measures  were  taken  which  established  the  government 
of  the  United  States  upon  a  firm  basis,  and  started  it  upon 
its  wonderful  career  of  development  and  prosperity.  Here 
for  the  greater  part  of  a  century  the  rights  of  personal  lib- 
erty of  the  citizens  of  Philadelphia  were  decided,  and  their 
rights  of  projierty,  since  the  judgments  of  the  District  Court 
were  for  the  most  part  final,  were  determined.  The  tread  of 
Washington  and  Adams  and  Jefferson  had  scarcely  ceased  to 
resound  amid  these  walls,  before  they  began  to  hearken  to 
the  learning  of  McKean  and  Sharswood  and  Hare.  The 
eloquence  of  Stockton  and  Morris,  of  Marshall  and  Boudi- 
not,  strenuous  and  urgent  about  matters  of  state  and 
finance,  died  away  into  the  past  only  to  give  place  to  the 

1  The  Pre8$,  December  12, 1866. 
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eloquence  of  Binney,  and  Meredith,  and  McCall,  and 
Cuyler,*  and  Brewster,  and  Sheppard,  striving  for  the  solu- 
tion of  abstruse  and  intricate  legal  problems,  and  that  of 
B^ed,  and  Brown,  and  Mann,  and  Cassidy,  contending  over 
questions  of  life  and  death.  And  it  is  to  be  hoped  that  the 
end  is  not  yet.  We  depart  with  an  assured  faith  that  the 
people  of  this  efficient  and  forceful  community,  possessing  as 
they  do  the  sacred  fanes  of  America,  and  mindful  as  they  are 
of  the  importance  and  value  of  such  possession,  will  see  to  it 
that  this  building  is  retained  unchanged  for  the  future  gen- 
erations of  citizens,  and  that  its  hallowed  memories  are 
carefully  preserved  and  proudly  cherished. 

1  An  eminent  PhUadelpbia  lawyer  says  of  Mr.  Cuyler  that  he  possessed  the 
highest  qualiflcations  of  an  advocate,  and  that  "  he  could  persuade  a  jury  to  find  a 
yerdict  against  the  evidence,  and  the  Supreme  Court  to  render  a  decision  contrary 
to  the  law." 
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FINANCES   OF  PENNSYLVANIA,  1838-1843 

[Report  of  a  Joint  Committee  of  the  Senate  and  House  of  Repre- 
sentatives of  Pennsylvania  upon  the  Conduct  of  the  Financial 
Affairs  of  the  Commonwealth,  from  1838  to  1843.  Read  in  the 
House  May  15,  and  Senate  May  16,  1878,  and  ordered  to  be 
printed.] 

To  the  Hononiblej  the  Senate  and  House  of  Bqyre-sentatires  0/ 
the  Commonwealth  of  Painsylcania. 

During  the  month  of  February,  A.  D.  1878,  the  Gen- 
eral Assembly  passed  the  following  preamble  and  resolution  : 

House  of  Representatives, 

February,  8,  1878. 

Whereas,  Editions  of  the  works  of  popular  authors  are  fre- 
quently reprinted  in  foreign  countries,  as  well  as  in  our  own,  in  which 
it  is  asserted,  that  in  the  crisis  of  the  credit  of  Pennsylvania,  about 
the  years  1839-43,  repudiation  of  the  obligations  of  this  Common- 
wealth was  declared  in  acts  of  the  Legislature  ;  that  a  refusal  to  pay 
principal  or  interest  of  her  obligations  took  place  in  obedience  to 
these  enactments  on  the  part  of  her  State  authorities;  and  asserting 
other  erroneous  charges : 

And  Whereas^  This  false  representation  of  what  then  occurred 
fills  a  place  in  much  of  the  current  history  of  that  period,  misrepre- 
senting the  action  of  the  State  during  a  temporary  derangement  of 
her  financial  affairs  ;  therefore, 

Resolved  (if  the  Senate  concur),  That  a  special  committee  of  two 
members  of  the  Senate  and  three  members  of  the  House  of  Repre- 
sentatives be  appointed,  whose  duty  it  shall  be  to  prepare  a  report  of 
the  legislative  acts  of  that  period,  with  a  brief  history  of  the  conduct 
of  the  State  officers  under  such  acts,  if  any  exist,  to  the  end  that  the 
works  of  popular  authors  may  no  longer  be  quoted  to  asperse  the 
good  name  of  Pennsylvania. 

In  compliance  with  the  foregoing  instructions,  the  under- 
signed, the  committee  appointed  by  the  Senate  and  House  of 
Representatives,  respectfully  report  as  follows  :  ^ 

In  oixler  to  properly  underetand  the  subject  of  the  inquiry 
submitted  to  us,  it  is  scarcely  necessary  to  enter  into  a  minute 

1  The  committee  here  desire  to  express  their  sincere  thanks  to  Messrs.  A.  Boyd 
Hamilton  John  B.  Linn  and  W.  H.  Egle,  Esquires,  for  many  valuable  statistics,  and 
also  for  much  material  aid  in  the  preparation  of  this  report. 
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historical  detail  of  the  financial  affairs  of  the  Commonwealth. 
It  is,  however,  proper  to  stale  that  previous  to  the  tinie  when 
it  was  falsely  charged  that  Pennsylvania  had  sunk  into  the 
disgraceful  and  dishonest  practice  of  repudiation,  her  obliga- 
tions had  been  met  with  unusual  promptness,  as  we  shall 
proceed  to  demonstrate  by  a  rapid  recapitulation  of  our  finan- 
cial history. 

Prior  to  the  War  of  the  Revolution,  the  subject  of  "inter- 
nal improvements "  had  been  agitated  in  our  State,  but  it 
was  not,  however,  until  after  the  restoration  of  ]>eace  that 
these  projects  began  to  take  real,  substantial  form. 

Of  the  successive  measures  adopted  tendin<^  to  improve 
the  means  of  interior  traffic  and  development  of  the  regions 
most  contiguous  to  the  center  of  our  population,  and  to  secur- 
ing open  avenues  of  trade  to  our  eastern  metropolis,  then  one 
of  the  most  considerable  of  all  the  cities  of  the  Union,  we 
cannot  stop  to  refer.  To  accomplish  an  object  so  ambitious^ 
a  grand  system  of  public  works  was inauguratel.  Its  prose- 
cution caused  a  larger  public  debt,  and  the  revenues  of  the 
State  were  not  sufficient  to  pa}-  a  tithe  of  thetremendousoutlay . 

In  the  year  1825,  when  we  entered  on  this  system  of 
internal  improvements,  the  entire  debt  of  the  Commonwealth 
was  $1,840,000.  In  1833,  this  debt  bad  grown  nearly  twenty 
times  in  amount,  or  to  the  sum  of  $25,000,000.  During  a 
part  of  this  }K!riod,  a  law  imposing  a  State  tax  on  i^eal  and 
personal  property  was  in  active  existence,  which  yielded  com- 
paratively small  revenues.  In  1830,  the  first  temporary  loan 
was  required  to  meet  accruing  interest  on  the  debt,  then  rap- 
idly increasing,  and  this  makeshift  became,  for  a  number  of 
years,  a  part  of  State  policy  and  practice. 

In  1835,  as  ap|)ears  by  the  report  of  the  State  Treasurer, 
there  was  a  deficit  of  §60,000.  notwithstanding  the  receipt  of 
nearly  $3,000,000  of  the  surplus  revenues  of  the  United  States. 

In  1837-8,  we  find  it  was  estimated  that  at  the  close  of 
tijc  fiscal  year  1839  the  supposed  deficit  would  amount  to 
$3,872,254.  This  was  provided  for  by  additional  loans.  It 
was  not  until  1840  that  vigorous  measures  were  taken  by  the 
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General  Assembly  to  prevent  further  increase  of  the  public 
obligations,  by  the  passage  of  the  tax  law  of  that  year. 

This  was  the  first  halt  in  a  career  of  heedless  appropria- 
tions, without  means  to  meet  them.  The  provisions  of  the 
law  of  1840  had  been  repeatedly  pressed  by  all  the  Govern- 
ors and  successive  State  Treasurers  upon  the  attention  of  the 
Legislature  as  the  only  alternative  for  financial  relief^  but 
such  was  the  opposition  to  further  imposition  of  taxes,  in 
those  portions  of  the  Commonwealth  not  directly  benefited 
by  the  ''public  works/'  that  this  impoitant  question 
remained  undetermineil  so  long  that  there  was  imminent 
danger  of  financial  wreck.  This,  however,  was  happily 
averted.  In  1841  the  first  loans  of  the  funded  debt  became 
due,  with  the  interest  on  $36,000,000  added. 

A '*  permanent"  loan  was  then  authorized  and  negoti- 
ated. It  was  during  this  j)eriod  that  the  subject  of  repudi- 
ation was  hinted  at  by  some  ultra  politicians,  who,  perchance 
thought,  by  this  means,  to  ride  into  power.  As  for  the 
people  of  the  State  en  viaase  this  was  never  thought  of,  much 
less  broached  ;  while  everywhere,  throughout  the  length  and 
breadth  of  the  State  her  faith  and  credit  were  the  subjects 
uppermost  in  tne  minds  of  its  citizens.  The  failure  to 
re-imbui-seor  rather  redeem  the  loans  which  first  became  due 
caused  deep  regret ;  but  feeling  confident  that  the  resources 
of  this  Commonwealth  were  ample  to  satisfy  all  claims,  the 
General  Assembly  only  re-echoed  the  voice  of  the  people 
when,  in  January,  1842,  it  unanimously  passed  the  following 
joint  resolutions :  * 

Resolved,  That  the  State  stock  issued  by  virtue  of  the  laws  of 
this  Commonwealth  is  constitutionally  correct,  and  that  the  citizens 
of  the  State  are  legally  and  morally  bound  to  pay  and  redeem  the 
same. 

Resolved^  That  the  faith  and  credit  of  the  State  does  remain  as 
heretofore  unbroken,  and  that  the  property  of  the  citizens  is  legiti- 
mately the  subject  of  taxation  for  the  full  and  entire  payment  of  all 
the  just  demands  on  the  treasury  thereof. 

Resolved,  That  the  doctrine  of  repudiation  of  the  liabilities  of 

^Journal  U.  of  R.,  1842,  vol.  1,  pages  14  and  56 
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the  Commonwealth  is  obnoxious  in  its  tendencies,  and  calculated  to 
be  destructive  of  the  principles  on  which  the  government  is  based^ 
arid  that  every  good  citizen  is  bound,  by  all  moral  as  well  as  legal 
considerations,  to  cheerfully  contribute  his  share  towards  the  liqui- 
dation of  the  State  debt. 

By  reference  to  the  books  of  the  State  Treasurer,  it  will 
be  seen  that  the  foreign  creditors  were  paid  promptly,  not 
always  in  coin,  but  in  its  value. 

The  trouble,  or  rather  the  dissatisfaction,  came  from  the 
domestic  creditors,  who  declined  to  receive  certificates  of 
indebtedness  in  lieu  of  immediate  cash.  The  clamor  thus 
created  by  this  class  of  creditors  was  the  sole  cause  of  the 
oft-repeated,  but  never  proven  charge,  against  the  Common- 
wealth, of  repudiation  of  her  obli«fations. 

1  Pennsylvania,  in  her  extreniest  financial  distress,  did 
not  repudiate,  made  no  proposition  or  laws  in  that  direction, 
but  all  her  public  officers  urojed  and  asserted  in  every  official 
utterance  the  preservation  of  the  public  faith. 

Eventually,  her  pledges  were  retleemed  dollar  for  dollar, 
either  in  certificates,  relief  notes,  or  in  transactions  of  the 
State  with  her  banks.  If  the  payment  of  interest  was  sus- 
pended for  a  brief  period,  no  individual  suffering  could  have 
been  severe.  The  State  paid  all  her  certificates  with  the  inter- 
est added,  not  always  in  coin,  it  is  true,  but  always  in  the 
money  issued  under  the  authority  of  her  own  laws. 

The  whole  loss  to  the  State,  on  over  $30,000,000  of 
loans,  from  1834  to  1845,  was  less  than  $800,000  in  exchange 
or  interest  certificates.  In  such  a  condition  of  affairs  no 
one  could  have  been  greatly  injured,  even  if  the  State  was 
not  as  punctual  as  perhaps  she  would  have  been  under  a 
somewhat  different  condition  of  public  policy. 

Tiie  Legislature  was  careless  and  suffered  the  treasury 
to  pay  accruing  interest  from  current  loans,  perversely  inat- 
tentive to  the  protestations  of  the  Executive  and  Treasury 
departments.  Up  to  the  moment  of  threatened  default  no 
system  of  taxation  had  been  decided  upon,  and  the  result  of 
such  management  was  confusion  and  imminent  loss  of  a 
good  name. 
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Amid  all  this  financial  disaster,  as  heretofore  remarked, 
ihe  foreign  holders  of  loam  had  their  interest  promptly  paid  ; 
and  at  no  time  was  any  loan  of  this  Commonwealth  disposed 
of  at  less  than  par. 

We  may  here  state  that  an  attempt  was  made  at  one 
period  to  call  in  part  of  the  floating  indebtedness,  and  a  con- 
siderable Slim  was  funded  at  four  and  one-half  and  five  per 
centum.  To-day,  the  issues,  of  loans,  created  thirty  years 
ago,  are  worth  more  than  their  face  value  at  any  rate  of 
interest,  and  are  eagerly  sought  after  by  investors. 

To  prepare  the  machinery  necessary  to  bring  about' 
restored  credit  was  a  work  of  several  years,  and  it  was  not 
until  1844  that  the  State  Treasury  was  made  easy  by  a  bal- 
ance, but  at  no  period  since  that  day,  even  in  the  darkest 
hours  of  the  late  Civil  War,  when  coin  was  at  its  highest 
value,  has  that  department  been  without  means  to  discharge 
every  obligation — while  at  present  it  is  able  to  purchase  its 
public  loans  more  rapidly  than  the  holders  are  prepared  to 
dispose  of  them. 

Your  committee  are  fully  convinced  that  the  charges  so 
often  made  against  the  good  name  of  Pennsylvania  in  regard 
to  the  non-payment  of  her  obligations  have  no  real  founda- 
tion in  fact — but  as  has  been  remarked  by  an  able  writer 
who  has  examined  the  subject  very  critically — she  has  "on 
the  contrary  acted  with  a  sense  of  integrity."  They  here- 
with submit  numerous  extracts  from  executive  and  legislative 
documents  which  they  wish  to  be  regarded  as  part  of  their 

report  to  prove  the  truth  of  the  statements  which  they  have 
made. 

All  of  which  is  respectfully  submitted. 

Horatio  Gates  Jones, 
D.  M.  Crawford, 
Committee  on  the  pari  of  the  Senate, 

William  P.  Schell, 
W.  M.  Rapsher, 
Alfred  Hayes, 
Committee  on  the  part  of  the  House  of  Representatives, 
May  1,  1878. 
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APPENDIX  TO  REPORT  OF  THE  JOINT  COMMITTEE 

OF  THE  LEGISLATURE 

The  following  extracts  from  current  State  pai)ers  exhibit 
the  efforts  made  bv  the  officers  of  the  State  to  inform  the 
General  Assembly  of  the  consequences  of  its  financial  legis- 
lation, and  explain  many  phases  of  the  course  of  financial 
events  from  1834  until  the  period  that  the  embaritissments  of 
the  State  were  substantially  oveixwme : 

TAX  LAWS  SUFFERED  TO  EXPIRE  BY  THEIR  OWN  LIMITA- 
TION— MEANS  FOR  THE  FUTCJRE  PROVIDED  IN  UNITED 
STATES   BANK   CHARTER   LAW 

*'  Having  found  the  Commonwealth  involved  in  pecu- 
niary embarrassment  at  the  time  the  administration  of  its 
affairs  was  committed  to  my  care,  which  left  me  no  alternative 
other  thati  an  appeal  to  taxation^  which  is  always  odious  to 
the  people^  or  an  immediate  abandonment  of  a  great  and 
most  important  public  enterprise  in  which  the  State  had 
engaged,  upon  which  she  had  already  expended  a  large 
amount  of  money,  and  had  contracted  for  the  exj^enditure  of 
many  millions  more,  and  having  met  the  emergency  and  taken 
the  courae  to  which  my  duty  to  the  State,  its  interests  and  its 
character  pointed,  but  which  place  me  in  an  unenviable  situa- 
tion of  being  the  first  chief  magistrate  to  recommend  a  State 
tax  for  any  purpose,  I  rejoice  that  the  affairs  of  the  Com- 
monwealth have  been  brought  to  an  issue  so  prosperous 
during  the  continuance  of  my  administration  as  to  enable 
me  to  be  the  first,  also,  to  announce  to  the  representatives  of 
the  i)eople  and  to  our  common  constituents  the  cheering  intel- 
ligence, which  will  not  be  more  grateful  to  them  than  it  is  to 
myself,  that  further  taxation  for  State  purposes  will  not  be 
required,  and  that  the  several  Acts  of  the  25th  of  March, 
1831,  for  assessing  a  tax  on  personal  property,  and  for 
increasing  the  county  rates  and  levies  for  the  use  of  the 
Commonwealth  may,  without  injury  to  the  public  interests, 

j  be  permitted  to  expire  by  their  own  respective  limitations." — 

Extract  from  Governor  Ritner^s  inessage^  December  2,  1835 ^ 

j  House  Journal  J  Vol.  £?,  jyage  13,  1835-36. 
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EXPLAINING  THE   RESOURCES  OF  THE   COMMONWEALTH 

"  The  balance  which  will  be  in  the  treasury  at  the  close 
of  the  present  financial  year  is  not  the  only  means  applicable 
to  the  reduction  of  the  State  debt.  By  the  sixth  section  of 
the  United  States  Bank  charter  Act  it  is  provided,  '  that  the 
said  corporation  shall  also,  when  requii-ed  by  law,  advance  on 
permanent  loan,  any  sum  or  sums,  not  exceeding  in  the  whole 
six  millions  of  dollars,  and  for  each  sum  of  money  so  loaned 
shall  receive  from  the  Commonwealth  a  negotiable  certificate 
of  stock,  re-imbursable  on  the  third  day  of  March,  one 
thousand  eight  hundred  and  sixty-eight,  transferable  at  the 
Bank  of  Pennsylvania,  or  such  other  place  as  the  Legislature 
may  hereafter  designate,  bearing  an  interest  of  either  four  or 
five  per  cent,  per  annum,  payable  half  yearly,  at  the  Bank 
of  Pennsylvania,  or  such  other  place  as  the  I^egislature  may 
hereafter  designate,  as  the  law  requiring  such  loan  may 
determine ;  and  in  case  the  interest  shall  be  five  per  cent 
shall  pay  to  the  Commonwealth  one  hundred  and  ten  dollars 
in  money  for  each  hundred  dollars  in  stock.' 

"  This  provision  having,  with  the  rest  of  the  Act,  been 
accepted  by  the  stockholders,  is  binding  on  the  bank,  and  the 
benefit  of  it  to  the  State  is  a  part  of  the  price  agreed  to  be 
paid  for  the  privileges  granted."  *  *  * — Extract  from 
Govetmor  RUner^s  message^  December  <S,  1836,  House  Joumaly 
Vol.  2,  page  39,  1836-37. 


HOW  PUBLIC  IMPROVEMENTS  PAID  FOR 

"The  public  improvements  have  been  constructed  by 
money  obtained  on  loan,  and  the  repaire  have,  until  the  pres- 
ent year,  been  made  from  the  same  source;  the  tolls  being 
pledged  for  the  payment  of  interest." — Extract  from  State 
Treasurer  Lawrence's  report.  House  Journal.  Vol.  2,  page  68 y 
1836-^. 
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ACTION  OF  THE  GOVERNOR  IN  REFERENCE  TO  A  REDUCTION 
OF   THE   ESTIMATES    FOR    THE   PUBLIC   IMPROVEMENTS 

"  It  will  be  perceived  that  in  allotting  the  'appropriations, 
the  estimates  of  the  canal  commissioners  have  not  been 
throughout  adhered  to.  If  the  state  of  the  treasury  would 
permit  it,  I  should  not  undertake  to  differ  from  the  proper 
public  agents  on  a  matter  committed  to  their  charge.  But 
taking  into  view  the  whole  wants  of  the  State  in  connection 
with  the  present  condition  of  the  treasury,  I  find  it  impos- 
sible fully  to  concur  in  their  recommendations  without  a 
permanent  increase  of  the  public  debt.  I  have,  therefore, 
been  compelled  to  reduce  the  various  estimates. 

"  I  know  that  they  are  generally  less  than  have  been 
expected  by  those  connected  with  the  different  works,  and 
the  only  reason  which  can  or  need  be  assigned, is  the  inabUiiy 
of  tlie  treasury  to  afford  more.  If  the  Legislature  should, 
however,  think  proper  to  increase  the  appropriations  to  the 
Erie  and  North  Branch  canals,  and  the  Gettysburg  railroad, 
and  to  the  turnpikes,  by  authorizing  a  temporary  loan  from 
the  l)ank  of  the  United  States,  under  its  charter,  at  four  per 
cent.,  to  meet  the  difference  when  the  funds  in  the  treasury 
shall  be  exhausted,  I  shall  have  no  hesitatitm  to  concur. 

"  Perhaps,  under  all  the  circumstances  of  the  case,  this 
measure  may  be  right  in  another  point  of  view.  It  may  be 
that  our  reasonable  calculations  on  a  restoration  of  the  usual 
prosperity  of  the  country  will  be  again  disappointed,  and 
that  the  receipts  into  the  treasury  will  not  be  sufficient  to 
meet  the  appropriations  recommended.  Authority  to  nego- 
tiate U  temporary  loan  of  a  limited  amount  to  guard  aijainst 
this  contingency  mi^rht  much  promote  the  public  interest,  and 
can  do  no  evil.  1  have  no  doubt  but  that  the  amount  of 
such  loan  will  be  repaid  out  of  the  ordinary  resources  of  the 
following  year.  The  good  effect  of  the  temporary  loan, 
which  saved  the  character  of  the  State  during  last  summer, 
will  prove  the  wisdom  of  the  measure." — Extract  from  (he 
rae-^aaf/Q  of  (iovernor  Ritner,  December  6',  1837,  House  Journal, 
I  o/.  J,p(ff/('S  J//,  and  25,  18o7-38, 
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THE    FAITH    AND    CREDIT   OF    THE    COMMONWEALTH    TO    BE 

PARAMOUNT 

"  The  State  Treasurer  conceives  it  to  be  liis  diitv  to  inform 
the  Legislature,  inasmudi  as  many  of  tlie  important  items  of 
revenue  are,  in  their  nature,  subject  to. fluctuation,  ami  exposed 
to  the  effect  of  unto  wan  1  events  not  witliin  the  range  of  calcu- 
lation, it,  therefore,  would  be  proper  to  vest  sufficient  authority 
somewhere,  to  provide  temporary  means  to  meet  any  deticiency, 
should  such  occur. 

"The  faith  and  credit  of  the  Commonwealth  should  be 
held  paramount  to  all  other  interests,  and  we  should  carefully 
guard  against  the  possibility  of  its  breach. 

"  For  several  years  the  revenue  of  the  State  has  appeared^ 
by  the  reports  of  the  financial  officers,  to  be  in  a  flourishing 
condition,  and  was  in  reality  so  for  the  time  being,  but  wa» 
certainly  not  of  that  permanent  character  on  which  the  states- 
man could  relv  with  confidence.  If  any  one  will  take  the 
trouble  to  examine  the  reports  on  finances  for  some  years 
back,  he  will  find  that  the  ordinary  revenue  did  not  meet  the 
ordinary  and  extraordinary  expenditures." — Extract  from 
State  Treasurer  Sturgeon^s  report^  House  Journal,  Vol,  2, 
page  50,  1837-S8. 

THE    DEFICIT    IN   THE   TREASURY 

"The  above  balances  of  the  appropriations,  per  Act  of 
the  14th  of  April,  1838,  unpaid,  together  with  the  various 
local  appropriations,  under  the  head  of  colleges  and  acade- 
mies, common  schools,  penitentiaries,  and  miscellaneous 
objects,  after  applying  all  the  available  means  of  the  Treasury 
for  the  succeeding  year  to  their  Ii(iui(lation,  will  leave  a 
balance  due  and  unpaid,  on  the  31  st  of  October,  1839, 
amounting  to  $2,791, 2/)4.39.  But  even  the  above  deficit 
does  not  meet  all  the  liabilities  of  the  Commonwealth.  There 
is  no  amount  in  the  estimate  of  the  State  Treasurer  for  the 
ordinary  repairs,  which  will  not  be  loss  than  $350,000  or 
$400,0(30;   this  will    increase  the   deficit  to  §8,151,254.39. 
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There  is  another  item  which  may  or  may  not  be  chargeable 
to  the  Commonwealth,  the  amount  of  which  is  unknown,  and 
its  character  undefined ;  I  allude  to  the  repairs  on  the  Franks- 
town  branch  ;  of  this  I  will  say  more  hereafter.  ^  Thus  the 
Legislature  will  have  to  provide  funds  to  meet  prior  deficien- 
cies, and  including  the  sum  necessary  for  repai re  the  succeed- 
ing year,  $3,151,254.39,  before  making  an  appropriation 
to  our  internal  improvements,  or  to  objects  of  any  other 
character. 

"In  making  up  the  State  debt,  I  have  charged  the  State 
with  all  moneys  for  which  she  is  liable  and  is  bound  to  pay. 
Thissum  is  real, and  must  be  paid  when  demanded.*'    *    *    * 

"  You  will  })erceive  by  referring  to  the  receipts  of  the 
fiscal  year,  ending  31st  of  October,  1838,  that  there  was  paid 
into  the  treasury  $2,769,087.29,  including  the  sum  of 
$775,000  borrowed  on  temporary  loans,  and  including  also 
$264,722.39  received  on  bank  bonuses  and  interest  on  surplus 
revenue.  If  from  the  first  sum  you  deduct  tlie  two  last 
items,  being  extraordinary  revenue,  you  have  the  amount  of 
receipts  of  revenue  of  an  ordinary  and  permanent  character, 
$1,729,363.90. 

**  Permit  me  to  refer  you  to  the  estimated  receipts  for 
the  year  ending  31st  October,  1839,  amounting  to  $2,124,100, 
to  which  add  the  balance  in  the  treasury  on  the  31st  October, 
1838,  $99,359.30,  making  together  $2,223,459.30.  The 
expenditures  for  the  same  period  will  amount  to  $5,014,713.69, 
which  will  leave  a  deficit  of  $2,791,254.39,  without  including 
the  amount  necessary  for  ordinary  repairs.  In  the  receipts 
of  the  present  fiscal  year  I  have  not  added  the  fourth  install- 
ment of  the  surplus  revenue  payable  to  the  several  States  on 
the  1st  of  January,  1839,  as  the  strong  probability  is  it  will 
not  be  received.  For  further  information  on  this  subject,  I 
refer  you  to  the  annexed  letter  from  the  Secretary  of  the 
Treasury  of  the  United  States. 

*^  In  this,  as  well  as  in  my  former  report.  I  have  under- 

1  The  deficit  on  the  Frankstown  branch  was  nearly  $700,000.    The  real  deficit 

3.872,2)4. 
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taken  to  show  that  the  ordinary  expenditures  exceed  the  ordi- 
nary revenue,  and  that  the  deficit  was  met  by  incidental 
revenue,  which  was  neither  permanent  in  its  character  nor  of 
such  a  nature  that  it  could  be  safely  relied  on  to  meet  demands 
that  were  yearly  increasing.  This  incidental  revenue,  includ- 
ing the  bonus  received  on  chartering  the  United  States  Bank 
by  the  State,  the  several  bonuses  received  for  the  re  charter 
of  other  banks,  and  the  surplus  revenue  received  from  the 
United  States,  has  all  been  received  and  exj)ended  ;  and 
hereafter  the  treasury  will  have  to  de])end  on  its  ordinary 
resources  to  meet  its  expenditures." — Extract  from  Stale  Trtas- 
urer's  report.  House  Journal,  Vol.  2,  pages  6,  6, 7,  1838-39. 

m 
PROFUSENESS   OF  APPROPRIATIONS 

"  The  appropriations  of  last  session  were  made  witli  great 

profusion.     They  exceeded,  by  nearly  one  million  of  dollars, 

the  amount  which  a  prudent  foresight  seemed  to  me  to  justify. 

At  the  commencement  of  the  session,  a  full  exposd  of  the 
means  of  the  State,  and  the  most  pressing  claims  upon  the 

treasury  was  exhibited.     During  the  coui'se  of  the  session  an 

adherence  to  moderation  in  expenditure  was  attempted,  to  be 

enforced  by  every  means  within  the  power  of  the  Executive, 

on  every  proper  occasion,  but  without  success.     And,  finally, 

the  unpleasant  alternative  was  presented,  as  had  been  fore-* 

seen,  of  sanctioning  appropriations  of  which,  in  the  existing 

condition  of  the  public  finances,  he  could  not  approve,  or  of 

wholly  obstructing   the  use   of  the  completed    works,  by 

defeating  a  bill  containing  the  indispensable  provision    for 

repairs.     Under  these  circumstances,  that  bill  was  sanctioned, 

but  no  act  of  my  public  life  was  ever  performed  with  greater 

reluctancre.'' — Extract    from    Governor    Ritner^s    Message^ 

December  27, 1838,    House  Jowmal,  Vol.  2, page  4.6, 1838-39. 

"  By  these  loans,  the  only  control  over  which  allowed 
to  the  Executive  was  that  of  keeping  down  the  rate  of  inter- 
est, the  State  Treasury,  in  spite  of  calculations  and  estimates 
to  the  contrary,  has  continueil,  and  still  does  continue  to  dis- 
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charge  all  the  claims  against  the  Commonwealth.'^ — EAract 
from  Governor  Ritner\H  Message,  Decembtr  27,  1838,  House 
Journal,  VoL  2,  i}<uje  47^  18o8-S9. 

EXTENT   OP   THE   STATE  INDEBTEDNESS  AND  ITS  FINANCIAL 

EM  B  A  RRA8SMENTS 

On  a  recapitulation  of  the  foregoing  state- 
ments, it  appears  from  them  that  the  pub- 
lic debt  amounts  to  the  sum  of    134,141 ,0G3  80 

The  public  property  to 33,259.085  28 

Balance $882,578  52 

The  ordinary  expenditures  of  the  Common- 
wealth for  all  purposes  for  the  last  year,  are      2,708.863  47 

The  ordinary  revenues  from  all  sources  for 
the  same  year,  amounts  to 1,021,119  84 

Leaving  a  gross  balance  against  the  State  of    $1,087,743  63 

*^The  affairs  of  the  Commonwealth  have  been  for 
several  years  gradually  verging  on  towards  deeper  and  deeper 
embarrassment,  until  we  have,  at  length,  reached  this  unex- 
pected deficiency  of  funds  in  the  treasury  to  meet  the  demands 
iipcm  it.  The  people  have  been  told,  again  and  again,  that 
our  fiscal  condition  was  flourisliing  and  prosperous,  while,  in 
fact,  our  prosperity  was  all  based  on  paper  calculations  and 
■loans,  which  loans,  we  are  just  now  beginning  to  perceive, 
bear  interest,  and  are  some  day  to  be  paid.  We  are  now 
compelled  to  forego  all  temporary  expedients  and  look  the 
true  state  of  things  in  the  face.  We  must  resort  to  taxes, 
the  sale  of  public  improvements,  or  to  further  loans.  The 
public  improvements  cannot  be  sold  but  at  a  most  ruinous 
sacrifice;  and  as  to  loans,  it  is  doubtful  wliether  we  can  pro- 
cure them  at  all,  unless  at  an  mi  warranted  rate  of  interest. 
Xotwithstandino*  all  tliese  difficulties,  the  sum  due  bv  the 
State  must  be  paid.  To  obtain  the  means,  w-c  have  at  best  a 
choice  of  evils,  and  we  ou^^lit  to  select  that  which  will  impose 
on  the  people  of  the  Commonwealth  least  inconvenience  and 
detriment.'^ 

^  ^*  T^  3|c  Hfi  :^  He  * 
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**  Until  within  the  last  year  we  have  been  able  not  only 
to  borrow  money  without  difficulty,  on  State  stock  in  Kurope, 
but  to  pay  the  interest  arisin^^  on  former  lo.ms  by  new  ones. 
We  felt  little  of  the  inconveniences  of  this  bloated  system  of 
credits,  and  seldom  reflected  that  a  day  of  reckoning  would 
come  wlien  we  could  thus  pay  our  debts  no  longer.  States, 
banks,  corpjrations  and  individuals  all  moved  forward  in 
harmonious  unison,  borrowing  all  they  could  and  whenever 
they  could,  without  reference  to  their  future  ability  and  means 
of  repayment.  The  delusion  is  at  last  over.  State  stocks 
are  now  an  unsalable  drug  in  foreign  markets,  and  we  are 
called  upon  for  the  interest  on  our  permanent  loans,  and  have 
no  means  of  paying  it,  unless  we  export  si)ecie,  rely  on  the 
remote  avails  of  our  agricultural  productions,  or  dispose  of 
more  State  stock  at  a  ruinous  sacrifice,  if,  indeed,  we  can  dis- 
pose of  it  at  all.  The  time  for  sober  reflection  has  arrived, 
the  different  States  must  now  determine  whether  they  will 
ov  not  persist  in  a  coui*se  of  policy  which  has  thus  far  been 
productive  of  such  serious  evils.  Shall  the  States  of  this 
Union  plunge  deeper  into  debt  and  embarrasment,  or  shall 
they  make  economy  and  prudence  their  motto,  resolved  to 
extricate  themselves  as  soon  as  possible,  and  be  free?  This 
is  the  question,  and  I  trust  Pennsylvania  is  ready  to  take  her 
stand  with  those  who  follow  the  dictates  of  prudence  and 
economy." — Extract  from  the  Messarje  of  Governor  Porter, 
January  Sy  18^0,  House  Journal^  VoL  J,  jxiges  13-10,  20, 

mo. 

REPORT    UPON   THE   PAYMENT   OF     INTEREST    TO     FOREKJN 

CREDITORS 

**7b  His  Excelleiwij,  David  IL  Porter  : 

•'  Sir:  By  a  resolution  of  the  General  Assemldy  of  2d 
July,  1839,  the  Secretary  of  the  Commonwealth,  the  Auditor 
General  and  the  State  Treasurer  are  constituted  commis- 
sioners on  behalf  of  the  State  to  inquire  whether  the  interest 
contracted  to  be  paid   by  the  Commonwealth  on  its  public 
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loaus,  and  which  fell  due  and  was  payable  in  August,  1837, 
in  February,  1838,  and  in  August,  1838,  was  paid  in  legal 
money  of  the  Commonwealth,  according  to  the  terms  of  such 
loans,  and  if  they  ascertain  that  the  same  was  T;ot  so  paid, 
but  was  paid  in  promissory- notes  or  credits,  or  other  cur- 
rency whatever,  of  less  value  than  money,  then  to  ascertain 
and  determine  what  was  the  current  difterence  between  the 
market  value  of  such  notes,  credits  or  currency,  and  the 
lawful  money  in  which  of  right  such  interest  ought  to  have 
been  paid,  and  to  certify  the  same  to  the  Governor. 

^'By  a  proviso  of  the  same  resolution,  the  commission- 
ers, before  proceeding  to  make  the  inquiries  directed,  are 
required  to  give  at  least  ten  days'  notice  to  the  Bank  of  Penn- 
sylvania, and  to  admit  the  bank  to  present  evidence  before 
them  in  relation  thei*eto. 

"  In  pursuance  of  this  resolution,  the  Secretary  of  the 
Commonwealth  and  State  Treasurer  proceeded  to  Philadel- 
phia in  August,  having  first  given  the  notice  required  by 
the  resolution  to  the  Bank  of  Pennsylvania,  the  Auditor 
General  being  absent  from  the  seat  of  government  upon 
public  business  at  the  time. 

"In  the  performance  of  the  duty  required  of  the  com- 
missioners, the  Bank  of  Pennsylvania,  as  well  as  other 
institutions  and  individuals  to  whom  application  was  made 
for  information  upon  the  subject  of  inquiry,  furnished 
promptly  all  the  facts  required. 

"The  requirements  of  the  resolution  are: 

"  1.  To  inquire  whether  the  interest  contracted  to  be  paid 
by  the  Commonweiilth  on  its  public  loans,  and  which  fell  due 
in  August,  1837,  and  February  and  August,  1838,  was  paid 
in  legal  money  of  the  Commonwealth. 

*'  2.  If  it  was  not  so  paid,  but  w^as  paid  in  promissory  notes 
or  credits,  or  other  currency  of  less  value  than  money,  then  to 
ascertain  and  determine  the  current  ditlerence  between  the 
market  value  of  such  notes  or  currency  and  the  lawful  money 
in  which  the  interest  ought  to  have  been  paid. 
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'•3.  To  certify  the  result  of  their  inquiries  to  the 
Governor. 

"  In  answer  to  the  first  inquiry,  it  appears  from  the 
statement  of  the  Bank  of  Pennsylvania  where  the  interest  was 
paid  that  it  was  not  paid  in  specie,  but  in  bank  notes  and 
bank  credits,  the  funds  for  which  were  received  from  the 
State  treasury  in  checks  on  various  banks  not  paying  specie. 

**  In  answer  to  the  second  inquiry,  it  appears  from  the 
statement  of  the  Bank  of  Pennsylvania,  from  a  letter  from 
the  president  of  the  Bank  of  the  United  States,  and  from 
other  sources,  that  the  difference  at  Philadelphia  between 
8i)ecie  and  the  market  value  of  the  currency  in  which  the  said 
interest  was  paid  was,  on  the  1st  of  August,  1837,  about  9 
per  cent.  On  the  Ist  of  February,  1838,  about  5  per  cent. 
On  the  1st  of  August,  1888,  about  1  per  cent. 

**  The  whole  amount  of  interest  due  and  payable  upon  the 
public  loans  of  the  State  was,  on  each  of  the  above  days, 
^605,250.08.     Of  this  interest  there  was  due  to 

FOREIGN   STOCKHOLDERS 

On  1st  of  August,  1887 $401,656  55 

On  1st  of  February,  1838 399.052  57 

On  1st  of  August,  1838 395,364  99 

DOMESTIC   STOCKHOLDERS 

On  1st  of  August,  1837 $203,593  53 

Onlstof  February,  1838 206,197  51 

On  1st  of  August,  1838 209,855  09 

TO  BANKS  WITHIN  COMMONWEALTH 

On  1st  of  August,  1837 $i4,125  00 

On  1st  of  February,  1838 13,125  00 

On  1st  of  August,  1838 19,664  89 

'^  The  cashier  of  the  Bank  of  Pennsylvania  stated  to  the 
commissioners  that  he  was  the  agent  for  foreign  stockholders, 
and  received  interest  upon  their  loans  as  follows : 

Onthelstof  August,  1837 $215.829  11 

On  the  1st  of  February,  1838 •    .    228,197  77 

On  the  1st  of  August,  1838  .  • 230,698  95 
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"  That  of  this  interest  due  as  above  stated,  on  the  first  of 
Au.ii;nst,  1837,  the  sum  of  $7,083.97  was  invested  in  certifi- 
cates of  State  stock,  and  the  balance,  $208,745.12,  was 
remitted,  December  14,  1837,  with  an  allowance  by  the  bank 
of  four  months'  interest  at  four  j>er  cent,  and  twelve  and  a 
half  per  cent,  premium  paid  for  the  bills  of  exchange 
})urchased. 

The  par  of  exchange  upon  London  is  considered  about 
9J  jx?r  cent,  premium.  That  of  the  interest  due  on  the  1st 
of  February,  1838,  the  sum  of  $10,364.80  was  invested  in 
certificates  of  State  stock,  and  the  balance,  $217,832.97,  was 
remitted  February  7,  at  a  premium  of  11  per  cent,  for  the 
sterling:  bills  bought.  That  of  the  interest  due  on  the  1st  of 
August,  1838,  the  sum  of  $8,064.03  was  invested  in  certificates 
of  State  stock,  and  the  balance  of  $222,634.92,  was  remittetl 
August  3,  1838,  at  a  premium  of  9  per  cent,  for  the  sterling 
bills  bought. 

"From  this  statement,  it  appears  that  the  foreign  loan- 
holders,  for  whom  the  cashier  of  the  Bank  of  Pennsylvania 
is  agent,  did  not  receive  their  interest  which  fell  due  on  the 
1st  day  of  August,  1837,  when  specie  was  worth  9  per  cent, 
more  than  the  notes  of  the  bank,  but  did  receive  the  amount 
in  December,  1837,  with  four  months'  interest,  at  4  per  cent., 
in  a  sterling  bill  of  exchange,  for  which  they  paid  a  premium 
of  12J  per  cent.,  or  3  j)er  cent,  above  par. 

**  And  that  for  the  sterling  bills  of  exchange,  to  pay  the 
interest  which  fell  due  on  the  Ist  of  February,  1838,  when 
specie  was  5  per  cent,  more  valuable  than  the  notes  of  the 
bank,  the  same  loanholders  paid  a  premium  of  11  per  cent., 
or  H  per  cent,  above  par,  and  that  the  sterling  bills  of 
exchange,  to  pay  the  interest  which  fell  due  on  the  1st  of 
August,  1838,  were  purchased  at  I  percent,  below  par,  when 
the  notes  of  the  bank  were  1  per  cent,  below  the  value  of 
specie. 

**  Thus,  more  than  one-half  of  the  amount  of  interest 
due  to  foreign  stockholders  was  paid  in  sterling  bills  of 
exchange,  purchased  at  a  much,  lower  premium  than  the  pre- 
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rainni  on  specie ;  and  if  the  difference  between  the  currency 
and  the  bills  of  exchange,  in  which  the  interest  was  paid  bv 
this  agent,  were  adopted  as  the  rule,  it  would  amount. 

On  the  1st  of  August.  18J^.  to 517.733  75 

On  the  1st  ot  February,  1838,  to 8,SS1  87 

Whole  amount $20,(515  &2 


**  Other  piincipal  agents  of  foreign  stockholders  paid  for 
sterling  bills  of  exchange,  in  August,  1837,  20  per  cent,  pre- 
mium, or  lOJ  per  cent,  above  par;  in  February,  1838,  they 
pai<l  for  sterling  bills  11  per  cent,  premium,  or  1 J  per  cent, 
above  par;  and  in  August,  1838,  they  purchased  sterling 
bills  at  par.  If  the  difference  between  the  currency  and  the 
bills  of  exchange,  in  which  tiie  interest  was  paid  by  those 
agents,  were  adopted  as  the  rule,  it  would  amount. 

On  the  1st  of  August.  1837,  to $62.008  13 

On  the  1st  of  February,  1838,  to 8.88187 

On  the  1st  of  August,  1838:  No  difference. 


Whole  amount  of  difference $70,950  (X) 

"The  commissioners  have  deemed  it  proper  to  state 
these  facts,  which  would  have  been  important  had  they  been 
autiiorize<l  to  ascertain  the  actual  loss  sustained  bv  the  loan- 
holders;  but  the  resolution  of  the  legislature  does  not 
direct  them  to  ascertain  the  actual  loss,  or  the  difference 
between  the  currency,  in  which  the  interest  was  paid,  and 
bills  of  exchange,  but  the  *  current  difference  hetireen  the  mar- 
ket value  of  the  notes,  credits,  or  currency,  and  the  lawful  money 
in  irhich,  of  riyht,  such  interest  ought  to  have  been  paidJ' 

"  In  comjJiance  with  the  provisions  of  the  resolution, 
the  commissioners  do  certifv : 

**  That  the  difference  between  sj)ecie,  or  lawful  money, 
and  the  currency  in  which  the  interest  due  upon  public  loans 
of  this  State  was  paid  (excluding,  as  directed  by  the  resolu- 
tion, the  amount   due  to  banks  within  this   Commonwealth 


268  REPORT   OP   LEGISLATIVE  COMMITTEE   ON 

which  did  not  redeem  their   not^s  in  lawful    money  at  the 
times  when  the  interest  fell  due,)  was, 

On  the  I  St  of  August,  1837 553.20I  25 

On  the  ist  of  February,  1838 •  29,606  25 

On  the  1st  of  August,  1838  .   i. 5,855  19 

Whole  amount  of  difference $88,662  69 

"  Frs.  R.  Shunk, 
"Daniel  Sturgeon, 
"  Oommiasioners. 

"Harrisburg,  December  13,  1839." 

(See  message  of  Governor  Porter,  House  Journal^ 
Vol.  II,  pages  45,  46,  47  and  48,  1840.) 

The  following  resolution  was  passed  in  the  Senate, 
April  17,  1840: 

Resolved,  That  the  Secretary  of  the  Commonwealth  be  directed 
to  obtain  an  account  of  the  assessed  value  of  the  real  and  personal 
property  within  the  Commonwealth,  at  the  several  triennial  assess- 
ments made  in  the  various  counties  within  the  last  sixteen  years, 
and  furnish  the  information  to  the  Senate. 

From  imperfect  returns  received,  the  following  conclu- 
sions were  arrived  at  by  Francis  R.  Shunk,  Secretary  of  the 
Commonwealth : 

*' First.  That  there  is  no  uniform  rule  which  governs 
all  the  counties  in  fixing  the  value  of  property  at  the 
assessments. 

''Second.  That  in  not  a  few  counties  different  rules 
govern  at  different  assessments." — Extract  from  report  of  the 
Secretary  of  the  Commonwealth  to  the  Senate,  May  26,  ISIfiy 
Senate  Jounial,  Vol.  11,  pages  70S  and  704-,  18ifi, 
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THE    MODE     OF    MAKING   PAYMENTS   AT  THE  TREASURY — 

THE   EFFECT  OF  NEW   TAX   LAWS 

'^  It  IS  proper  here  to  remark  that  it  has  not  been  the 
uniform  practice  of  the  Legislature  to  provide  sufficient 
revenue  to  meet  the  current  demands  upon  the  State 
treasury.  The  various  appropriations  of  the  public  treasure 
have  exceeded  the  puWic  income.  Out  of  this  state  of  things  a 
custom  has  grown  up  at  the  treasury,  it  seems,  to  pay  the 
demands  upon  it,  as  they  are  from  time  presented,  without 
reference  to  the  specific  appropriation  of  part  of  the  moneys 
therein  to  the  payment  of  the  interest  upon  the  public  debt, 
which  falls  due  semi-annually  on  the  1st  of  February,  and 
1st  of  August.        *         *         * 

**  It  is  computed  that  the  tax  which  will  be  rendered 
available  under  the  act  of  the  11th  of  June,  1840,  entitled 
•  An  Act  to  create  additional  revenue,  to  be  applied 
towards  the  payment  of  interest,  and  the  extinguishment  of 
the  debts  of  the  Commonwealth,'  will  amount  to  about 
$600,000.  The  sum  which  will  be  raised  under  this  Act, 
together  with  the  other  resources  of  the  Commonwealth,  will 
most  probably  liquidate  the  interest  account,  without  further 
resort  to  loans  for  that  purpose.  This  Act  is  to  continue  in 
force  five  yeare,  and  provides  such  a  rule  for  the  asssesment 
of  taxes  as  to  fall  with  gentle  weight  on  those  who  are  little 
able  to  bear  any  addition  to  their  expenses.        *         *         * 

**  To  impose  taxes  on  any  class  of  our  fellow-citizens  is  not 
very  agreeable  nor  a  very  popular  task,  but  when,  as  in  this 
case,  the  honor  and  fidelity  of  Pennsylvania  must  be  sacrificed 
or  a  tax  of  this  kind  be  endured,  there  are  a  few,  very  few  men 
in  the  Commonwealth  worthy  to  be  ranked  among  her  free, 
intelligent,  and  upright  citizens,  who  will  shrink  from  their 
share  of  the  burden.  When,  too,  it  is  known  that  those  who 
recommended  and  sanctioned  the  bill  imposing  the  tax  are 
no  more  responsible  for  the  necessity  that  compelled  a 
resort  to  it  than  any  of  those  who  are  to  pay  it,  the  folly  and 
injustice  of  those  who  would  condemn  are  rendered  still 
more  conspicuous.     I  found  the  debt  upon  which  this  interest 
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was  to  be  paid  in  existence  when  I  assumed  the  functions  of 
the  Executive,  and  found  nothing  to  pay  it  with.  Tlie 
treasury  was  exhausted,  and  no  means  left  to  meet  this 
responsibility  but  further  loans,  a  sale  of  the  improvements 
or  taxation.  The  fii*st  two  were  impracticable,  and  I  was 
driven  by  stern  necessity  to  the  adoption  of  the  latter  alterna- 
tive. I  saw  but  one  path  before  me  open  to  pursuit,  and 
that  was  the  path  of  duty.  I  recommended  taxation  ;  that 
recommendation  was  adopted  by  the  Legislature,  and  it  is  a 
source  of  proud  gratification  to  me,  when  I  consider  that  the 
people  of  Pennsylvania  almost  to  a  man,  so  far  as  I  have 
been  informed,  with  a  firmness  and  patriotism  worthy  of 
themselves,  have  yielded  to  this  necessity  without  murmur  or 
repining.  I  feel  fully  convinced  that  at  the  expiration  of  the 
five  years  at  furthest,  with  a  reasonable  degree  of  prudence, 
and  with  strict  economy  in  the  management  of  our  affairs, 
the  hicome  of  our  improvements  will  render,  a  renewal  of 
this  law  wholly  unnecessary. 

'*  If  any  difference  of  opinion  exists  as  to  the  necessity 
of  this  tax,  let  these  questions  be  answered  by  those  object- 
ing :  '*  Does  not  Pennsylvania  owe  this  debt  ?  Is  she  not 
morally  and  legally  bound  to  pay  it  and  its  interest  as  it  falls 
due?  Can  they  point  out  any  other  mode  by  which  this 
can  be  done  •?         *         *         * 

"The  deficiency  in  the  funds  set  apart  for  the  pay- 
ment of  the  interest  on  the  public  debt  falling  due  on  the  first 
day  of  February  next  must  be  promptly  provided  for.  IJy 
the  Act  of  11th  June  last,  the  Governor  is  authorized  to  pro- 
cure it  on  loan,  and  for  that  purpose  proposals  have  been 
invite<l.  Whether  the  money  can  be  procured,  I  know  not, 
and  in  case  it  cannot,  I  see  no  other  mode  left  to  avoid  the 
dishonor  of  the  State  credit  but  the  sale  of  a  sufficient  amount 
of  the  stock  owned  by  the  State,  in  one  or  the  other,  or  all 
of  the  banks  in  which  she  is  interested." — Kxtract  jroni  (iov- 
ernor  Porter's  Mcssar/e,  January  6',  hS/^I^  Iloifae  Journaly 
VoL  2,  pages  7,  H,  iJ,  IH/^h 
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REVIEW   OF  THE   FINANCES 

"The  subject  of  deepest  interest  and  greatest  perplexity, 
that  calls  for  our  attention,  is  the  financial  condition  of  the 
State.  Although  I  have,  on  several  former  occasions,  entered 
into  a  full  and  minute  exposition  of  this  matter,  I  cannot 
refrain  from  again  presenting  it  to  your  consideration,  in  a 
manner  so  distinct  and  plain  as  to  preclude,  I  trust,  the  pos- 
sibility of  misconception  on  the  part  of  those  who  feel  an 
honest  desire  to  understand  it.  I  am  persuaded  that,  how- 
ever embarrassed  may  be  the  pecuniary  affairs  of  the  Com- 
monwealth, nothing  is  needed  to  induce  the  people  to  provide 
means  to  extricate  them  but  a  clear  and  candid  exposition  of 
the  nature  and  extent  of  the  liabilities  to  which  they  are  sub- 
ject. The  time  for  concealment,  evasion,  and  deception,  on 
this  point,  is  at  an  end.  The  contract  has  been  made.  The 
faith  of  the  State  is  pledged,  and  every  consideration  of  duty 
and  of  honor  require  of  us  to  know  our  true  condition,  and 
to  provide  adequate  means  to  meet  our  obligations,  and  to 
redeem  our  plighted  faith.         *         *         * 

*'The  immediate  difficulty  of  our  situation  arises  mainly 
from  the  payment  of  the  interest  annually  accruing  on  its 
debt.  This  interest  is  about  $1,800,000;  and  this  sum  it  is 
incumbent  on  the  State  to  provide  as  it  becomes  due. 

**  The  inconsiderable  portion  of  the  funded  debt,  now 
redeemable,  can  be  doubtless  postponed  until  more  auspicious 
times,  but  the  interest  admits  of  no  such  postponement.  This 
is  in  a  great  measure  payable  to  those  who  cannot  afford  to 
procrastinate  its  reception,  and  whose  means  of  subsistence 
depend  on  the  faithful  adherence  of  the  State  to  its  solemn 
engagements  with  its  loanholders.     *         *         * 

**  It  is  not  to  be  disguised  that  we  are  deeply  in  debt,  and 
that  the  times  call  for  an  unquailing  fearlessness  in  our  public 
functionaries,  to  meet  the  emergency  and  to  provide  the  means 
for  our  extrication.  The  people  are  already  burdened  with 
taxation,  and  those  burdens  cannot  be  diminished  if  we  expect 
to  pay  oiir  debts.  The  conduct  and  motives  of  those  who 
make  provision  to  pay  them  may  be  misrepresented,  and,  for 
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a  time,  misunderstood.  Prejudice,  from  the  sordid  feelings 
of  interest,  may  be  invoked,  and  demagogues  and  unprinci- 
pled politicians  will,  doubtless,  attempt  to  use  it,  to  answer 
their  own  purposes.  But  the  responsibility  is  one  which  every 
honest  public  functionary  must  meet  fairly  and  frankly ;  and 
in  so  doing  he  will  be  eventually  sustained  by  the  jwople  at 
large,  who  never  deliberately  err,  and  who  always  will  rewai-d 
with  their  confidence  an  honest  and  fearless  devotion  to  their 
true  interests,  even  though  it  may  at  first  have  met  with  tem- 
porary disapprobation. 

"  The  means  to  pay  off  the  loan  under  the  Act  of  4th 
May,  1841 — to  pay  the  foregoing  creditors  of  the  State,  and 
the  interest  on  the  public  debt — must  be  provided  before  the 
Legislature  adjourns.  Sound  policy,  nay,  common  honesty, 
demands  this  much  at  your  hands,  and  I  am  persuaded  no 
member  of  the  Legislature  will  shrink  from  a  duty  enjoined 
by  such  considerations  as  these." — Extract  from  Governor 
Fori£r^s  Message  January  6,  184^,  House  Jomnial,  VoK  2, 
pages  S,  4,  ^  6,  7,  184^. 

THE   ISSUE   OP   CERTIFICATES 

'^  The  State  has  always  met  the  payment  of  the  interest 
upon  her  public  debt  with  punctuality,  until  the  semi-annual 
payment  due  on  the  1st  of  August  last,  when  for  want  of 
adequate  provision  for  that  purpose,  certificates  of  the  amount 
due  to  each  holder  of  the  stock  were  issued,  bearing  an  interest 
of  six  per  cent.,  payable  in  one  year,  agreeably  to  <he  Act 
passed  the  27th  day  of  July  last.  It  now  becomes  the  impera- 
tive duty  of  the  Legislature  to  make  provision  as  well  for  its 
payment  as  for  the  payment  of  the  interest  falling  due  on  the 
1st  of  February  and  August  next. 

"  Until  some  mode  of  mising  the  amount  necessary  for 
the  payment  of  this  interest,  less  burdensome  to  the  i)eople,  is 
devised,  the  taxes  imposed  by  existing  laws  seem  to  be  indis- 
pensable. It  may  be  worthy  the  consideration  of  the  Legis- 
lature, however,   whether   the  present   defective   system  of 
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making  assessments  and  reaching  the  objects  of  taxation  does 
not  require  revision.  It  is  Mieved,  if  such  revision  be  judi- 
ciously made,  that  no  increase  of  tlie  taxes  now  authorized 
would  be  necessary  to  produce  an  adequate  amount  from 
that  source  to  cover  the  pressing  demands  made  upon  tlie 
Treasurv."         *         *         * 

'*  The  resolutions  of  the  General  Assembly  of  the  7th  of 
April  last,  *  relative  to  the  payment  of  interest  to  domestic 
creditors,'  provides  that  such  of  the  creditors  of  the  Common- 
wealth as  do  not  choose  to  receive  cf'rtificates  of  stock,  shall 
be  entitled  to  a  credit  for  the  amount  of  their  claim  on  the 
books  of  the  Auditor  General,  and  shall  receive  interest  at  six 
per  cent,  on  balances  due  for  work  done  prior  to  the  4th  of 
May,  1841,  interest  to  beallowed  Irom  that  date,  and  on  balances 
due  for  work  done  since  the  4th  of  May,  1841,  interest  to  be 
allowed  from  the  passage  of  the  Act.  And  the  firet  section 
of  the  Act  of  the  27th  of  July  last,  after  making  certain 
specific  appropriations,  directs  whatever  balance  may  be  in  the 
treasury  on  the  Ist  days  of  August,  November,  and  February 
then  next,  after  paying  current  demands  on  the  treasury',  to 
be  divided  pro  rata  among  the  domestic  creditors  having 
claims  for  work  done  prior  to  the  4th  of  May,  1841,  or  for 
repairs,  etc.,  on  finished  lines  of  canal  and  railroad,  pi-evious 
to  the  1st  day  of  April,  1842.  In  pursuance  of  the  foregoing 
Acts,  claims  amounting  in  the  aggregate  to  $1,191,710.28 
were  entered  on  the  books  of  the  Auditor  General  at  the  close 
of  the  financial  year,  of  which  sum  $597,461.78  was  for  work 
done  prior,  and  $594,248.45  for  work  done  subsequent  to  the 
4th  of  May,  1841.  On  the  1st  day  of  August  the  treasury 
would  not  admit  of  a  dividend,  therefore  the  first  and  only 
installment,  twenty  per  cent.,  was  paid  on  the  1st  of  Novem- 
ber, together  with  all  interest  then  due,  which  amounted, 
dividend  and  interest,  to  $209,589.43. 

*'  Notwithstanding  the  very  satisfactory  results  which 
have  grown  out  of  the  broad  and  liberal  construction  given 
by  the  Auditor-General  to  the  resolution  of  the  7th  April, 
there  yet  remains  a  very  deserving  class  of  creditors,  wlu> 
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have  received  none  of  its  benetitS;  nor  was  it  at  all  practica- 
ble to  bring  them  within  its  provisions.  The  poor  laborers, 
scattered  along  the  improvements,  who  with  their  own  hands 
do  the  work  necessary  to  keep  them  in  navigable  condition, 
should  be  the  objects  of  the  first  care  of  the  government.  In 
this  instance  they  were  entirely  overlooked,  the  appropriation 
for  repairs  being  inadequate.'' — Extract  from  Governor  Poin- 
ter's Meaaage^  January  4,  184Ji,  House  Journal,  Vol,  2,  pages 
8^11,  18J^L 

THE   I^EGISLATURE   AGAINST  THE  DOCTRINE   OF 

KEPUDIATION 

House  Journal,  1842,  Vol.  1,  pages  14  and  56. 

The  Speaker  laid  before  the  House  the  proceedings  of  a 
meeting  of  the  inhabitants  of  the  city  and  county  of  Phila- 
delphia, relative  to  the  repudiation  of  the  State  debt. 

**  Whereupon  a  motion  was  made  by  Mr.  Wright  : 

"That  the  said  proceedings  be  referred  to  a  select  committee^ 
and  the  said  committee  be  instructed  to  report  against  the  doc- 
trine set  forth  in  the  proceedings  of  said  meeting,  and  give  to 
the  creditors  and  citizens  of  this  Commonwealth  the  abiding  deter- 
mination of  the  constituted  authorities  of  this  State  to  maintain  the 
faith  of  the  Commonwealth.    Adopted — ayes,  97  ;  nays,  o. 

"  Hendrick  B.  Wright,  Tiiaddeus  Stevens,  John  H. 
Deford,  John  J.  McCahan,  and  William  A.  Crabb  were 
appointed  said  committee." 

"  Journal  of  House  of  Representatives,  Vol.  2,  page 
44,  No.  10. 

**  Report  relative  to  the  subject  of  repudiating  the  pay- 
ment of  the  public  debt. 

•'  Read  January  10,  1842. 

**  Mr.  Wright,  from  the  select  committee,  to  wliom  was 
referred  the  proceedings  of  a  meeting  held  in  the  city  of 
Philadelphia,  on  the  30th  day  of  December,  1841,  on  the 
subject  of  repudiating  the  payment  of  the  public  debt,  made 
report,  viz : 
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'*  That  from  tlie  fact  that  the  meeting  at  tlie  court 
house,  in  the  city  of  Philadelphia,  was  held  b}'  the  citizens  of 
the  State,  hiwfully  assembled,  they  feel  bound  to  treat  the 
subject  with  that  respect,  at  least,  which  parliamentary  rules 
require,  however  they  may  differ  in  opinion  with  the  persons 
who  participated  in  its  proceedings.  The  Constitution  of  the 
State  and  the  inestimable  bill  of  riu^hts,  our  great  Magna 
Charta,  which  forms  a  part  of  it,  declares  "  That  the  citizens 
have  a  right,  in  a  peaceable  manner,  to  assemble  together  for 
the  common  good,  and  to  apply  to  those  invested  with  the 
power  of  government  for  redress  of  grievances,  or  other 
proper  purposes,  by  petition,  addresses,  or  remonstrance.' 

*'  This  rule  being  laid  down  by  the  fundamental  law  of 
the  land,  brings  the  proceedings  of  the  meeting  properly 
before  the  law-making  power  of  the  Commonwealth,  and  is 
binding  upon  the  Legislature,  to  at  least  receive  the  proceed- 
ings. The  right  of  petition  is  inviolate.  So  should  it  be 
regarded.  And  the  person  who  complains  of  a  grievance  has 
a  right  to  be  heard ;  and  should  this  constitutional  provision 
be  disregarded,  the  Legislature  would  be  guilty  of  as  flagrant 
a  violation  of  law  as,  in  the  opinion  of  your  committee,  the 
persons  wlio  participated  in  the  town  meeting  of  Philadel- 
phia were  of  that  good  order  and  moral  conduct  so  essential 
to  the  perpetuation  of  our  free  government. 

**  Granting,  then,  that  they  have  a  right  to  be  heard, 
and  conceding,  too,  that  the  subject  of  their  meeting  was  con- 
stitutionally a  '  proper'  one — your  committee  next  examine 
its  merits,  if  it  have  any,  and  the  influences  it  is  calculated  to 
produce  on  tlie  general  welfare  of  the  country.  Its  merits 
are  all  demerits,  as  relates  to  public  faith — and  its  influence, 
as  its  |)articipators,  it  is  alleged,  have  character  for  morality, 
integrity,  and  patriotism,  are  of  the  worse  possible  tendency. 
But  conceding  that  the  meeting  was  composed  of  respectable 
citizens,  a  most  strange  and  unacccnmtable spectacle  isprescnted, 
for  the  first  time  in  this  Commonwealth,  of  an  attempt  to  repu- 
diate the  payment  of  the  State  debt  In  other  words,  to  say 
to  our  foreign  and  domestic  creditors,  who  have  from  time  to 
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time  advanced  funds  to  carry  on  the  affairs  of  the  govern- 
ment, and  to  construct  our  works  of  internal  improvement, 
you  shall  neither  be  paid  your  principal  nor  interest.  A 
doctrine  certainly  of  the  most  abhorrent  character. 

*'  Your  committee  cannot  but  regai'd  the  measure,  if 
carried  into  practice,  as  but  a  torch  to  kindle  the  embers  of 
revolution  ;  the  commencement  of  a  state  of  things  as  much  to 
be  deplored  as  though  a  foreign  foe  was  upon  our  borders. 
Where  did  this  disposition  to  create  a  want  of  confidence  in 
the  public  faith  and  credit  originate  ?  Who  are  its  advocates  ? 
What  is  to  be  aca)mplished  by  it?  Is  it  not,  in  fact,  a  plan 
set  afloat  by  the  mad  and  reckless  schemes  of  wild  specula- 
tion in  the  State  stocks,  designed  to  weaken  the  public 
opinion  in  the  integrity  and  honesty  of  the  Government,  that 
a  few  unprincipled  stock  jobbers  might  speculate  upon  the 
timidity  and  fears  of  the  holders  of  the  State  loans ;  or  is  there 
a  bolder  game  of  agrarian  ism,  which  aims  at  the  destruction 
of  the  monuments  of  industry  and  enterprise  everywhere  to 
be  seen  in  the  Commonwealth,  for  the  purpose  of  wholesale 
plunder?  If  the  pei'sons  participating  in  this  meeting  were 
influenced  by  good  motives,  they  are  to  be  pitied  ;  if  by  bad 
ones,  their  course  cannot  be  too  severely  condemned.  What 
are  their  arguments?  One  of  the  resolutions  declare  *  that 
in  the  contracting  of  the  so-called  State  debt,  the  faith  of  the 
Commonwealth  had  l)een  unconstitutionally  and  illegally 
pledged,  and  thei>eople  are  under  no  moral,  legal,  or  political 
obligation  to  bear  any  burden  of  tnxation,  or  make  any  sacri- 
fice of  personal  comfort  to  keep  it  unbroken.'  Another,  in 
substance,  that  the  Constitution  confers  no  power  upon  the 
Legislature  to  construct  works  of  internal  improvement,  or 
to  contract  loans  ;  and  that  they  will  resist  the  collection  of 
taxes  imposed  by  law,  for  the  payment  of  the  State  liabilities. 
As  to  the  authority  of  the  State  Ixi^islature  to  borrow  money, 
or  construct  works  of  internal  improvements,  your  committee 
deem  it  unnecessary  to  enter  into  any  argument. 

"  It  will  be  sutficient  to  say  that  the  power  of  the  State 
is  sovereign  and  supreme  in  all  matters  not  forbidden  by  the 
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Constitution,  or  that  may  not  conflict  with  the  Constitution  of 
the  United  States.  And  in  that  sovereign  capacity,  its  Legis- 
lature may  contract  loans,  issue  certificates  of  stock,  and  do 
any  matter  or  thing  not  prohibited  in  express  terms  by  the 
Constitution.  If,  then,  no  powers  of  this  kind  are  conferred, 
they  are  certainly  not  prohibited.  In  addition  to  this,  the 
Supreme  Court  of  this  State,  which  is  the  Constitutional 
tribunal,  has  put  this  question  to  rest.  Would  it  not,  then, 
seem  conclusive  that  the  Legislature  had  absolute  i>ower  over 
the  subject  ?  That  their  act  was  binding ;  and,  as  such,  their 
laws  should  l>e  enforced  ?  Besides  this,  however,  there  has 
been  a  peaceful  and  willing  acquiescence,  by  the  citizens  at 
large,  during  the  time  the  State  debt  has  been  gradually 
augmenting ;  and  the  people  themselves,  by  rej)eated  expres- 
sions, at  the  ballot-boxes,  have  decided  in  favor  of  the  measures 
of  internal  improvement,  and  instructed  their  representatives, 
in  General  Assembly  met,  to  vote  for  appropriations  of  money 
to  extend  them.  The  whole  question  has  been  one  of  public 
notoriety,  and  in  which  all  have  participated. 

"  But  suppose  this  had  not  bwn  the  case,  and  the  Legis- 
lature had  acted  against  the  opinions  of  a  majority  of  the 
people  of  the  Commonwealth,  still  they  were  their  represent- 
atives, to  whom  all  power  was  delegated,  and  the  laws  would 
have  been  equally  operative  in  their  effect,  and  the  State 
bound  by  the  enactment. 

*^  What  an  exhibition  does  this  plan  of  repudiation 
present  to  the  other  States  of  the  Confederacy,  and  to  the 
world  ?  A  sovereign  and  independent  government  defrauding 
its  creditors,  and  violating  every  principle  of  common  honesty 
and  justice  !  The  influence  of  Pennsylvania  on  the  Union  is 
powerful.  Its  a(!ts  and  operations  vibrate  from  Maine  to 
Georgia,  from  the  Atlantic  to  the  Lakes.  Her  central  position, 
her  wealth  and  power,  give  to  her  an  importance  that  should 
caution  her  citizens  against  the  adoption  of  pernicious  meas^ 
ures.  Spare  tlie  reflection  that  will  be  made  by  the  universal 
world,  that  the  land  of  our  fathers  has  forsaken  the  ways  and 
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examples  they  set  before  us,  and  permit  not  our  beloved 
Commonwealth  to  become  a  theme  of  reproach,  a  by-word. 

"There  is  no  moral  influence  or  jwitriotic  devotion  to  the 
country  and  its  law  that  will  appeal  to  the  resistance  of  the 
force  of  the  statute-book.  And  yet  the  resolutions  under 
consideration  say  :  ^  That  we  will  unitedly  and  determinedly 
resist,  by  all  constitutional  and  legitimate  means,  the  collec- 
tion of  the  present,  or  any  future  tax,  levied  for  the  purpose 
of  paying  either  the  interest  or  principal  of  the  so-called  State 
debt.'  What  the  authors  of  the  resolutions  call  '  constitutional 
and  legitimate  means '  to-day,  may  be  called  open  rebellion 
to-morrow.  It  is  the  entering  wedge,  and  who  can  but 
believe  that  if  the  promulgators  of  such  doctrine  had  the 
power  in  their  hands  to  resist  the  collection  of  taxes,  that  it 
would  not  be  instantly  done?  Resist  taxation!  Resist  the 
operation  of  the  law  of  the  laud  !  Nullify  the  law,  and  there 
is  an  end  to  the  government.  It  presents  the  peaceable 
administmtion  of  civil  policy  and  obedience  on  the  one  side, 
and  on  the  other,  open  and  violent  force,  called,  it  is  true,  by 
the  mild  name  of  *  constitutional  and  legitimate  resistance.' 
Inculcate,  by  precept  and  example,  the  violation  of  one  law, 
and  all  others  become  weak,  futile,  and  inoperative.  How 
truly  so  in  a  country  where  men  are  educated  to  govern  them- 
selves. The  liighest  duty  the  citizen  has  to  perform  to  his 
country  is  the  strict  observance  of  her  laws.  Here  public 
opinion,  is  the  great  lever  by  which  the  conduct  of  men  is 
regulated,  and  the  science  of  government  directed.  Vitiate 
that,  corrupt  the  public  mind,  and  a  state  of  disastrous  conse- 
quences is  the  inevitable  and  certain  result.  All  experience 
shows  it.     No  one  can  doubt  it. 

"  The  same  bill  of  rights  which  declares  that  ^  all  men 
are  born  equally  free  and  independent,  and  have  certain 
inherent  and  indefeasible  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  of  acquiring,  possess- 
ing, and  protecting  property  and  reputation,  and  of  preserv- 
ing their  own  happiness,'  also  declares  that  *  no  standing 
army  shall,  in  time  of  j)eace,  be  kej)t  up  without  the  consent 
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of  the  Legislature/  showing  at  a  glance  that  the  founders  of 
the  government  relied  on  the  integrity  and  intelligence  of  the 
people,  and  that  the  laws  would  be  obeyed  without  a  resort  to 
the  coercive  power  adopted  by  despots  and  tyrants,  where  the 
decree  of  the  legislator  is  enfoi'ced  at  the  point  of  the  bayonet. 
"  It  is  the  first  instance  in  this  government,  where  the 
sentiment  has  gone  forth,  that  ^  the  people  are  under  no  moml, 
legal  or  political  obligation  to  bear  any  burden  of  taxation, 
or  to  make  any  sacrifice  of  personal  comfort  to  keep  the  faith 
of  the  State  unbroken.'  It  is  to  be  hoped  it  will  be  the  last. 
It  is,  virtually,  a  diret?t  appeal  to  rebel,  to  throw  themselves, 
under  that  same  Constitution  (with  false  notions  of  their 
rights),  which  is  their  only  safeguard,  and  the  bulwark  of 
the  State  government. 

*'  Your  committee  cannot  conceive  of  a  more  mis^^hievous 
plan  of  operations  than  the  one  I'ecommended  by  the  meeting 
which  adopted  these  resolutions.  The  stock  of  Pennsylvania 
is  mostly  held  by  foreigners,  and  for  which  they  have  paid  a 
valuable  consideration.  To  pay  it  is  a  point  of  national 
honor.  What  would  be  the  consequences  of  repudiation  ? 
Where  is  the  enterprising  trader  ujwn  the  high  seas  who 
would  lye  safe  in  his  property  or  i)er8on  ?  Either  would  l)e 
liable  to  seizure.  The  stars  and  the  strijies  at  the  mast-head, 
which  now  is  our  mariners'  guide  and  safeguard  on  every 
ocean,  would  no  longer  be  regarded  by  the  envious  eye  of  the 
world  as  the  proud  emblem  of  that  people  who  have  knowl- 
edge and  virtue  enough  to  govern  themselves,  but  rather  as 
the  flag  of  a  meirceuary  band,  who,  having  obtained,  by  deceit, 
and  fraud,  and  falsehood,  the  wealth  of  other  nations,  have 
neither  the  magnanimity  nor  the  honor  to  repay. 

**God  forbid  that  the  faith,  and  honor,  and  credit  of 
this  great  Commonwealth  should  ever  become  the  subject  of 
reproach  in  the  mouths  of  monarchs ;  and  Pennsylvania,  too, 
the  firjjt  in  the  confederacy  in  wealth  and  influence — the  key- 
stone of  the  federal  arch — the  right  arm  of  the  republic — 
representeil  in  the  glorious  constellation  of  the  immortal 
thirteen  which  first  struck  for  independence,  should  hereafter 
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be  accused,  at  the  great  bar  of  DatioiiB,  for  haviug  broken 
her  faith,  and,  (rowai'd-like,  shrunk  from  the  payn»ent  of  her 
just  debts.  How  humiliating  the  thought !  Should  not  the 
terror  of  the  popular  voice  be  brought  to  bear  with  such 
force  on  such  doctrines  as  to  forever  seal  the  lips  of  the 
mouths  tliat  utter  them  ? 

"  Let  the  strict  observance  of  the  plighted  faith  of  Penn- 
sylvania be  the  watchword  of  her  citizens,  and  let  our  children 
be  taught  to  regard  it  as  the  best  inheritance  of  their  fathers. 

**  Your  committee  recommend  the  following  resolutions  : 

"  Rtsolvedy  That  the  State  stock  issued  by  virtue  of  the  laws  of 
this  Commonwealth  is  constitutionally  correct,  and  that  the  citizens  of 
the  State  are  legally  and  morally  bound  to  pay  and  redeem  the  same. 

"  Resolved,  That  the  faith  and  credit  of  the  State  does  remain,, 
as  heretofore,  unbroken,  and  that  the  property  of  the  citizens  is 
legitimately  the  subject  of  taxation  for  the  full  and  entire  payment 
of  all  the  just  demands  on  the  treasury  thereof. 

"  Resolved,  That  the  doctrine  of  repudiation  of  the  liabilities  of 
this  Commonwealth  is  obnoxious  in  its  tendencies  and  calculated  to 
be  destructive  of  the  free  principles  on  which  the  government  is 
based,  and  that  every  good  citizen  is  bound  by  all  moral  as  well  as 
legal  considerations  to  cheerfully  contribute  his  share  towards  the 
liquidation  of  the  State  debt." 

THE     CHARGE     OP     REPUDIATION     CANNOT     BE     FASTENED 

UPON   PENNSYLVANIA 

The  person  who  has  written  the  most  ably  and  most 
at  large  on  the  subject,  the  Honorable  John  William  Wal- 
lace, of  Philadelphia,  and  who  published  anonymously,  in 
18B3,  a  pamphlet,  entitled  *' Pennsylvania  as  a  borrower; 
some  considerations  on  her  ancient  credit;  her  rising  pros- 
pects and  her  policy  in  future,"  in  which  the  whole  argument 
against  the  State  was  presented,  was  yet  imjielled  by  the 
truth  to  say  "that  she  did  not  at  that  time  (1842-48,  44),  it 
is  true,  repudiate  her  debt,  as  it  has  been  charged  ujwn  her 
that  she  did.  On  the  contrary,  she  here  acted  with  a  sense 
of  integrity.  But  she  has  wofully  discredited  her  capacity  to 
manage  concerns  of  finance,  and  she  was  more  backward  than 
she  ought  to  have  been  in  laying  taxes  to  pay  her  interest.'* 
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COMPILATION  OF  THE  RULES 

OF  THE 

COURTS  OF    COMMON    PLEAS 

OF  THE 

STATE  OF  PENNSYLVANIA 

If  it  be  true,  as  has  been  many  times  said,  that  the  object 
of  court  rules  is  to.  "  promote  the  administration  of  justice,"  to 
an  Association,  which  avows  that  as  one  of  the  reasons  for  its 
existence,  no  apology  is  needed  for  the  preparation  of  this  com- 
pilation. If  it  be  a  good  thing  that  each  court  in  the  State  should 
be  advised  of  the  improveraents.in  practice  reached  through  the 
experience  of  every  other  court,  then  this  compilation,  and  a 
report  each  year  from  some  one  of  our  committees  showing  the 
important  changes  made  in  the  several  districts  during  the  year, 
will  enable  every  court  not  only  to  keep  abreast  of  the  times, 
and  to  be  in  touch  with  every  other  of  equal  grade,  but  must 
ultimately  result,  to  a  greater  or  lesser  degree,  in  establishing  a 
system  of  rules  which  shall  be  the  product  of  the  united  Bar  of 
the  State.  It  would  be  difficult  to  conceive  of  anything  more 
'*  devoutly  to  be  wished,"  or  more  clearly  within  the  lines  of 
the  work  of  this  Association.  It  is  said  that  *'  a  bad  work- 
man quarrels  with  his  tools,"  but  if  he  can  have  and  should 
have  better  tools,  he  is  a  lifeless  workman  indeed  if  he  does  not 
complain  to  those  who  supply  the  tools.  That  the  times  are 
ripe  for  such  complaint  is  evidenced  by  the  fact  that  within  the 
past  two  years  fully  one-third  of  the  courts  have  completely 
revised  their  rules,  and  some  are  still  engaged  in  the  revision. 

The  Rules  of  Court,  forming  the  basis  of  our  action  at 
every  stage  of  progress  in  every  cause,  are  necessarily  more 
important  to  the  practicing  lawyer  than  even  the  new  legisla- 
tion of  his  State  ;  just  as  the  latter  comes  nearer  to  the  average 
life  of  the  citizen  than  does  the  legislation,  of  the  Nation.  An 
upright  and  progressive  Bar  and  Court,  with  adequate  Court 
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Rules,  may,  without  additional  legislation,  administer  justice 
promptly  and  eflSciently  in  most  of  the  varied  circumstances 
which  this  age  of  progress  newly  thrusts  upon  them.  Without 
adequate  Court  Rules  any  additional  legislation,  unless  so 
framed  as  to  take  the  place  of  such  rules,  must  lose  the  greater 
part  of  its  usefulness. 

It  is  not  claimed  for  this  compilation  that  it  shows  the 
minute  shades  of  difference  in  the  rules  of  the  various  courts. 
That  would  require  a  publication  so  cumbersome  as  to  be  prac- 
tically valueless.  The  object  here  sought  is  not  to  so  present  the 
matter  that  disputing  counsel  may  argue  herefrom  touching  any 
question  of  practice  which  may  arise.  What  is  sought  is  to 
present  the  substance  of  the  rules,  as  far  as  may  be  within 
reasonable  limits,  in  the  language  of  the  courts;  but  at  all  events 
to  get  the  principle  embodied  in  the  rule,  and  contrast  it  with 
rules  on  the  same  subject  in  the  other  courts.  It  may  safely  be 
said  that  no  two  men  would  express  any  one  thought  in  the 
same  language,  if  for  that  purpose  a  dozen  words  were  required, 
unless  one  or  both  should  have  enclosed  them  in  quotation 
marks.  It  is  not  believed  that  any  such  uniformity  will  be 
attained  hereby,  but  the  attempt  here  is  to  foster  a  tendency  in 
that  direction. 

It  was  found  impossible  to  always  place  the  rule  under  the 
same  head  as  it  appeared  in  the  various  districts,  for  the  reason 
that  the  same  rule  often  appeared  under  one  head  in  one  district, 
and  under  another  head  in  another.  So  also  some  districts  made 
their  rules  as  short  as  possible,  and  others  embraced  a  number 
of  separate  rules  covering  an  entire  subject  in  one  long  para- 
graph denominated  a  rule.  It  was,  therefore,  found  necessary 
to  disintegrate,  add  together  and  rearrange,  as  far  as  possible  in 
keeping  with  the  most  approved  method.  Except  in  very  clear 
cases,  rules  apparently  supplanted  by  recent  legislation,  arc 
included. 

It  is  feared,  though  much  care  has  been  taken  to  prevent 
it,  that  some  of  the  isolated  rules  adopted  by  the  various  courts 
have  nqt  been  supplied.  In  many  of  the  districts  the  rules  are 
so  old,  and  the  amendments  so  numerous,  that  it  will  be  sur- 
prising indeed  if  a  number  of  the  latter  were  not  omitted  from 
the  "  thing  of  shreds  and  patches  "  furnished  as  a  copy  of  the 
aiules  of  Court.'' 
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An  illustration  will,  perhaps,  best  explain  the  system 
employed  in  the  compilation.  One  of  the  commonest  of  the 
rules  hereinafter  set  forth  reads  as  follows  : — 

"  All  agreements  of  (parties  or,  23)  attorneys  touching  the 
business  of  the  court  (or  any  matter  before  or  to  be  brought 
before  the  court,  23)  shall  be  in  writing  3,  51,  otherwise  (in 
case  of  dispute,  24)  they  shall  be  considered  of  no  validity,  1,  2, 
6,  7,  8,  9,  10,  11,  12,  13!  14,  15,  16,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  32,  33,  34,  35,  36,  38,  39,  40,  41,  43,  44.  45,  46,  47,  49, 
50,  except  when  made  in  -open  court  respecting  some  matter 
before  the  court.     6,  17, 18,  30,  37,  48." 

Therefrom  it  will  appear  that  in  the  1st  Judicial  District, 
and  in  others  similarly  placed  above,  the  rule  is  : 

*'  All  agreements  of  attorneys  touching  the  business  of  the 
court  shall  be  in  writing,  otherwise  they  shall  be  considered  of 
no  validitv;" 
while  in  the  3d  and  51st  Judicial  Districts  the  rule  is: 

"  All  agreements  of  attorneys  touching  the  business  of  the 
court  shall  be  in  writing;** 
in  the  23d  Judicial  District  the  rule  is : 

"  All  agreements  of  parties  or  attorneys  touching  the  busi- 
ness of  the  court,  or  any  matter  before,  or  to  be  brought  before 
the  court,  shall  be  in  writing,  otherwise  they  shall  be  considered 
of  no  validity ;" 
in  the  24th  Judicial  District  the  rule  is : 

•'All  agreements  of  attorneys  touching  the  business  of  the 
court  shall  be  in  writing,  otherwise,  in  case  of  dispute,  they 
shall  be  considered  of  no  validity ;" 

and  in  the  6th  Judicial  District,  and  in  others  similarly  placed 
above,  the  rule  is : 

"  All  agreements  of  attorneys  touching  the  business  of  the 
court  shall  be  in  writing,  otherwise  they  shall  be  considered  of 
no  validity,  except  when  made  in  open  court  respecting  some 
matter  before  the  court.*' 

At  the  time  this  work  was  begun  there  were  fifty-one 
judicial  districts  in  the  State,  there  are  now  fifty-four,  and  doubt- 
less the  number  will  ffrow  everv  second  vear.     It  is,  therefore. 
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necessary  to  add  that  the  numbers  of  the  districts  herein  given 
embrace  the  counties  as  follows: 


I. 

Philadelphia 

19- 

York 

35- 

Mercer 

2. 

Lancaster 

20. 

Union,   Snyder    and 

36. 

Beaver 

3- 

Northampton 

Mifflin 

37. 

Warren  and  Forest 

4- 

Tioga 

21. 

Schuylkill 

38. 

Montgomery 

5. 

Allegheny 

22. 

Wayne  and  Pike 

39. 

Franklin 

6. 

Erie 

23. 

Berks 

40. 

Indiana 

7- 

Bucks 

24. 

Blair 

41. 

Juniata  and  Perry 

8. 

Northumberland 

25. 

Clinton,Cameron  and 

42. 

Adams  and  Fulton 

9. 

Cumberland 

Elk 

43- 

Carbon  and  Monroe 

lO. 

Westmoreland 

26. 

Columbia  and  Mon- 

44. 

Wyoming  and  Sulli 

II. 

Luzerne 

tour 

van 

12. 

Dauphin 

27. 

Washington 

45. 

Lackawanna 

13- 

Bradford 

28. 

Venango 

46. 

Clearfield 

U- 

Fayette  and  Greene 

29. 

Lycoming 

47. 

Cambria 

IS. 

Chester 

30. 

Crawford 

48. 

McKean  and  Potter 

1 6. 

Bedford  and  Somer- 

31- 

Lehigh 

49- 

Centre  and  Hunting 

set 

32. 

Delaware 

don 

17. 

Butler 

33- 

Armstrong 

50. 

Lawrence 

18. 

Clarion  and  Jefferson 

34- 

Susquehanna 

51. 

I^banon 

The  rules  of  the  31st  District  are  not  included  in  this 
compilation.  A  committee  of  the  Bar  are  preparing  new  rules^ 
and  are  about  ready  to  report  to  the  court,  but  as  the  court  has 
not  yet  approved  their  work  no  copy  could  be  had. 

It  was  intended  originally  to  prepare  for  this  time  also  a 
similar*  compilation  of  the  rules  of  the  various  Orphans'  Courts 
and  the  Courts  of  Oyer  and  Terminer  and  Quarter  Sessions  of 
the  Peace,  but  the  time  required,  and  the  length  of  the  present 
compilation,  alike  forbade  it.  If  it  is  found  that  a  real  benefit 
has  been  gained  hereby,  doubtless  some  other  member  of  the 
Association  will  willingly  undertake  the  task  as  to  those  courts. 

Alex.  Simpson,  Jr. 


ABANPONMBNT 

1.  Unless  a  declaration  (or  statement,  9,  lY,  20,  29,  46,  49, 
or  description,  13,  22,  23,  26,  34,  36,  37,  48)  (or  bill  of  particulars, 
9)  (when  necessary,  17,  30,  47)  be  filed  within  one  year  (three 
months,  5,  14, 17,  60)  (six  months,  9,  27,  41)  (fifteen  months,  30) 
(two  years,  29)  from  the  return  day  to  which  an  action  is 
brought  (from  the  commencement  of  the  suit,  13,   23,  26,  45) 
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(or  an  appeal  is  entered,  1,17,  28,  36,  50)  (or  the  cause  be  not 
put  at  issue  for  two  years  (six  months,  14)  frora  the  return 
day,  15,  32)  (if  the  defendant  be  within  the  jurisdiction  of 
the  court,  either  by  service  or  by  general  appearance,  17)  a 
non-pros  will  be  entered,  4,  by  the  prothonotary  as  a  matter 
of  course,  9, 14,  15,  20,  22,  24,  28,  34,  36,  37,  41,  44,  45,  48,  50, 
(upon  written  praecipe,  5, 13,  23,  26,  27,  47,  or  by  order  entered 
in  the  rule-book,  17)  (on  the  request  of  the  defendant's  attor- 
ney, or  any  oflBcer  to  whom  costs  are  due,  25,  29,  46,  49) 
(unless  the  parties  otherwise  agree  by  writing  filed,  30,  32, 
33,  36,  or  the  court  upon  cause  shown  shall  extend  the  time,  1.) 
But  this  rule  shall  not  extend  to  appeal  cases  in  which  parties 
may  go  to  trial  on  the  transcript.    29. 

2.  Unless  a  cause  is  put  at  issue  within  one  year  from 
the  first  day  of  the  terra  to  which  an  action  is  brought,  or  to 
which  an  appeal  by  the  plaintiff  from  the  judgment  of  a 
justice  of  the  peace  i-  entered,  a  judgment  of  non-pros  shall  be 
entered  by  the  prothonotary,  as  of  course,  on  the  request  of 
the  defendant's  attorney,  or  of  any  officer  to  whom  costs  are 
due.     8,  12,  51. 

3.  Where  a  cause  is  not  at  issue,  and  the  plaintiff  has  neg- 
lected for  one  whole  year  to  take  any  step  for  bringing  it  to 
issue,  the  defendant  may  move  the  court  for  a  discontinuance 
on  the  ground  of  abandonment;  and  if  the  motion  contains  a 
copy  of  the  docket  entries,  and  it  appears  that  no  step  was 
taken  by  plaintiff  to  bring  the  case  to  issue  within  the  year, 
judgment  of  non-pros  will  be  entered  in  the  office  on  the  second 
day  of  the  next  succeeding  term,  unless  before  that  time  the 
neglect  shall  have  been  satisfactorily  accounted  for,  and  an 
affidavit  filed,  with  the  pleadings,  disclosing  merits.     16. 

4.  Where  a  cause  is  not  at  issue,  and  the  plaintiff  has  neg- 
lected for  one  whole  year  to  take  any  step  for  bringing  it  to 
issue,  if  the  defendant  will  file  and  read  in  open  court,  on  the 
first  day  of  a  regular  term,  an  affidavit  showing  the  fact,  and 
that  the  delay  is  in  no  respect  attributable  to  him  ;  that  he  has 
not  been  able  to  serve  a  rule  on  the  plaintiff  to  take  the  next 
step  in  the  pleading ;  and  if  he  will  annex  to  the  affidavit  a 
copy  of  the  docket  entries,  he  may  have  a  rule  nisi  for  judg- 
ment as  in  case  of  a  discontinuance,  which  shall  become 
absolute  on  the  last  day  of  the  next  succeeding  term,  unless 
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the  plaintiflf  shall,  in  the  meantime,  have  secured  the  discharge 
of  the  rule.     30. 

5.  If  there  is  no  appearance  for  the  plaintiff  within  three 
calendar  months  (six  months,  43)  (twelve  calendar  months,  28, 
33)  from  the  first  day  of  the  term  to  which  an  «ppeal  is 
entered,  the  prothonotarj  shall  enter  judgment  (for  the  appel- 
lant, 27,  28)  of  non-pros,  and  issue  execution  for  costs,  33,  41, 
43.  Provided  a  rule  to  appear  has  been  duly  served  at  least 
ten  days  before  the  expiration  of  that  time.     14. 

6.  Unless  a  statement  of  the  plaintiff's  demand  shall  be 
filed  on  or  before  one  year  after  an  appeal  is  filed,  if  the  plaint- 
iff is  the  appellant,  or  two  years  if  the  defendant  is  the 
appellant,  a  non-pros,  may  be  entered  on  motion  in  open  court 
without  rule.     6,  37. 

7.  Where  any  cause  has  or  shall  stand  on  the  docket  for 
one  whole  year,  from  the  return  day  of  the  writ,  or  in  appeal 
cases,  from  the  first  day  of  the  term  to  which  the  appeal  was 
entered,  without  a  declaration  being  filed ;  or  where  a  declara- 
tion is  filed  and  no  plea  is  put  in,  nor  no  rule  to  plead  taken 
out  within  a  year  ;  or  where  no  replication  is  put  in  for  a  year 
after  the  date  of  the  plea ;  or  where  for  any  other  reason  the 
cause  is  not  at  issue,  and  the  plaintiff  has  neglected  for  a  year 
to  take  any  measure  for  bringing  it  to  issue;  or  where  the 
cause,  being  at  issue  a  whole  year,  has  not  been  set  down  by 
either  party  for  trial ;  such  cause  shall  be  considered  as  aban- 
doned, and  defendant  may  move  the  court  for  a  discontinu- 
ance. The  motion  will  be  allowed  or  not,  as  the  court  mav 
deem  just  in  the  cause.  The  court  will  takeoff  the  discontinu- 
ance, and  reinstate  the  cause  upon  the  plaintiff 's  affidavit  of 
merits,  and  upon  his  compliance  with  such  terms  as  the  court 
may  impose,  if  the  application  be  made  promptly,  but  not  after 
one  whole  term  has  intervened.     42. 

8.  lu  case  the  plaintiff  in  any  appeal  from  the  judgment  of 
a  justice  of  the  peace,  fails  to  file  his  statement  on  or  before 
the  first  Monday  of  the  month  succeeding  the  first  day  of  the 
term  to  which  the  appeal  is  returnable,  the  prothonotary,  on 
motion  of  the  defendant  or  his  counsel,  after  such  default,  shall 
enter  a  judgment  of  non-pros  Where  the  plaintiff  has  counsel 
on  record,  ten  days  previous  notice  shall  be  given  such  counsel 
of  the  intention  to  take  such  judgment.     47. 
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9.  Iq  appeals  from  the  judgment  of  justices  of  the  peace, 
the  appellant  shall,  within  ten  days  after  the  filing  thereof,  file  a 
specific  affidavit  of  claim  or  defence,  as  the  case  may  be,  and  in 
the  same  shall  set  forth  that  the  appeal  is  not  taken  for  the  pur- 
pose of  delay,  but  because  he  believes  that  injustice  has  been 
done  to  him,  21,  41,  and  on  failure  so  to  do,  the  prothonotary 
shall,  on  a  praecipe  from  the  appellee  or  his  attorney,  enter 
judgment  for  the  plaintiff  for  the  amount  given  by  the  justice 
of  the  peace  with  interest  and  costs,  if  the  defendant  be  the 
appellant,  and  for  the  defendant  for  costs  if  the  plaintiff  be  the 
appellant,     t). 

10.  In  appeals  from  judgments  of  justices  of  the  peace,  if 
the  appellant  shall  take  no  step  to  bring  the  cause  to  issue  for 
four  calendar  months  (three  months,  5)  (one  year,  24)  from  the 
first  day  of  the  term  to  which  the  appeal  is  entered,  (the  appeal 
may  be  quashed  on  motion,  24)  the  appellee  may  thereafter, 
whilst  the  default  continues,  have  judgment  in  the  office,  if 
against  the  plaintiff  of  non-pros,  5,  if  against  the  defendant  for 
the  amount  of  the  justice's  judgment,  with  interest,  39,  and 
costs.    1 6. 

11.  In  all  actions  over  three  years  old,  counting  from  the 
return  day,  or  day  of  entry  of  an  amicable  suit,  and  more  than 
one  year  since  anything  done  marked  of  record,  if  the  case  is 
not  at  issue  or  entitled  to  be  by  act  of  the  parties,  the  pro- 
thonotary shall  enter  judgment  of  non-pros,  6,  37,  and  issue 
execution.     28,  33. 

12.  Whenever  an  action  is  brought  and  no  move  made  by 
the  plaintiff  within  six  years  to  bring  it  to  trial,  the  prothono- 
tary shall,  on  motion  of  the  defendant,  or  his  representative, 
mark  the  same  not  to  be  put  on  the  trial  list  without  the 
special  order  of  the  court — and  if  no  such  order  be  made  within 
one  year  thereafter,  the  prothonotary  shall  enter  judgment  of 
non-pxos,  which  judgment  shall  be  final.     46,  49. 

13.  Anv  action  which  is  or  shall  be  at  issue,  either  in  fact 
or  law,  and  shall  be  left  off  the  trial  list  for  one  year  after- 
wards, shall,  of  course,  be  marked  by  the  prothonotary  **  not  to 
be  brought  forward,"  and  after  the  expiration  of  a  year  from 
the  time  it  is  so  marked,  he  shall  in  like  manner  enter  a  non- 
suit, 29,  and  w^hen  it  is  brought  forward  within  the  year  three 
months  notice  in  writing  shall  be  given  to  the  defendant  or  his 
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attorney,  before  it  shall  be  tried ;  and  as  often  as  the  action  is 
left  off  the  trial  list  for  a  year  from  the  time  it  is  marked 
**  brought  forward,"  the  prothonotary  shall  proceed  as  herein- 
before directed.     20. 

14.  All  actions  at  issue,  in  fact  or  in  law,  and  left  off  the 
trial  or  argument  list  for  one  year,  shall,  of  course,  be  marked 
by  the  prothonotary  '*  discontinued,''  36,  unless  otherwise 
ordered  by  the  court.     18. 

15.  Whenever  an  order  shall  be  made  in  any  cause  staying 
proceedings  by  the  plaintiff  therein  until  the  payment  of  costs 
in  any  previous  action,  it  shall  be  the  duty  of  the  prothonotary, 
at  any  time  after  the  expiration  of  one  year  (six  months,  40) 
from  the  making  of  such  order,  at  the  instance  of  any  person 
interested,  to  enter  judgment  of  non-pros,  unless  the  person 
liable  to  pay  such  costs  shall  have  previously  filed  written 
evidence  of  the  fact  of  payment.     5,  10,  16,  40. 

ABATEMENT 

16.  If  the  plaintiff  in  any  action  be  dead,  and  the  person 
to  whom  the  same  shall  survive  be  not  substituted  within  one 
year,  or  if  the  defendant  be  dead  and  process  be  not  issued 
within  one  year  to  make  the  proper  person  a  party  thereto,  the 
suit  shall  abate ;  (and  the  prothonotary  upon  affidavit  of  the 
death  and  time  elapsed,  5,  27,  28,  33,  36,  37,  40,  41)  and  after 
suggestion  thereof  in  open  court,  shall  mark  the  action  abated 
accordingly.  4,  5,  1),  10,  14,  16,  27,  28,  33,  36,  36,  37,  40,  41. 

17.  If  the  plaintiff  in  any  action  be  dead,  and  the  person 
to  whom  the  same  shall  survive  be  not  substituted  within  one 
year ;  or  if  the  defendant  be  dead,  and  process  be  not  issued 
within  one  year  to  make  the  proper  person  party  thereto,  any 
person  interested  in  the  suitor  costs  thereof,  may,  upon  affidavit 
of  the  death  and  the  time  since  elapsed,  or  where  the  time 
appears  from  the  suggestion  on  the  record  to  have  elapsed,*  have 
a  rule  in  term  time  on  motion  to  show  cause  why  the  suit 
should  not  be  abated,  returnable  on  the  first  day  of  the  next 
term  ;  upon  the  return  of  which,  if  sufficient  cause  be  not  shown 
to  the  contrary,  the  rule  may  be  made  absolute,  and  the  suit 
accordingly  abated,  if  the  court  be  satisfied  that  reasonable 
notice  to  the  adverse  parties  in  interest  shall  have  been  given, 
if  practicable.     18. 
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ACCOUNTS 

[See  Assignees,  Trustees,  &c.] 

ADMISSIONS  FOR  PURPOSE  OF  EVIDENCE 

Sec  Evidence.] 


ADVERTISEMENTS 

[See  Notice.] 

AFFIDAVITS 

18.  Attorneys  holding  commissions  as  Notaries  Public,  or 
who  are  otherwise  authorized  to  administer  oaths,  shall  not 
take  nor  attest  (any  affidavit  to  be  filed  or  read  in  any  cause  in 
which  they  are  interested,  23,)  the  affidavit  of  any  party  repre- 
sented by  them,  10,  and  all  affidavits  taken  in  violation  of  this 
rule  shall  be  treated  as  null      1,2,  23. 

19.  Whenever  an  affidavit  filed  shall  contain  a  caption  cor- 
rectly giving  the  names  of  the  parties  to  the  suit  or  proceeding 
in  which  it  is  filed,  the  court  in  which,  and  the  term  and  num- 
ber to  which  the  suit  or  proceeding  is  entered,  said  caption 
shall  be  deemed  to  be  a  part  of  said  affidavit,  and  it  shall  not 
then  be  necessary  in  the  body  of  such  affidavit  to  recite  the  title 
of  the  cause  or  its  pendency, and  the  parties  may  be  referred  to  as 
plaintiff,  defendant,  deponent,  or  the  like,  without  mentioning 
their  names.    23 

20.  All  affidavits  required  by  the  rules  of  court  may  be 
made  by  the  agent  or  attorney  of  the  party,  21,  40,  where 
such  agent  or  attorney  is  cognizant  of  the  matters  set  forth 
therein,  6,  8,  IT,  20,  25,  26,  27,  29,  36,  46,  49,  and  believes 
them  to  be  true,  9,  12,  18,  28,  33,  35,  41,  51  (and  reasonable 
cause  is  shown  why  the  party  could  not  make  the  same  in  per- 
son, 37) ;  but  if  made  by  an  agent  the  character  of  the  agency 
and  the  means  of  knowledge  must  also  be  set  forth.     14! 

21.  Whenever  in  the  rules  of  court  an  affidavit  is 
required,  it  shall  be  sufficient  if  the  same  is  made  by  the  plaint- 
iff, defendant,  his  agent  or  attorney,  or  by  some  person  having 
knowledge  of  the  facts,  although  the  rule  may  in  terms  specify 
that  the  same  shall  be  made  by  the  plaintiff  or  defendant.     47. 

22.  Any  affidavit  required  by  these  rules  may  be  made  by 
the  party  in  whose  behalf  it  is  offered,  or  by  any  other  person 
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having  actual  personal  knowledge  of  the  truth  of  the  matters 
therein  set  forth.     22. 

23.  Such  affidavits  may  be  sworn  to  before  any  person  duly 
authorized,  by  the  law  of  the  place  where  sworn  to,  to  adminis- 
ter oaths,  28,  35,  41  (if  the  affiant  reside  in  some  other  of  the 
United  States,  9,  12,  33,  61)  but  if  such  officer  have  no 
official  seal,  his  authority  shall  be  evidenced  by  the  certificate 
of  a  court  of  record,  under  its  seal,  or  otherwise  to  the  satis- 
faction of  the  court.     37. 

24.  All  petitions,  answers,  exceptions  of  fact,  reports  of 
sale,  proof  of  publications,  and,  generally,  all  papers  stating 
facts  on  which  the  court  or  a  judge  may  be  caUcd  to  act,  shall 
be  verified  by  the  affidavit  of  the  petitioner,  his  agent  or  attor- 
ney, or  by  someone  cognizant  of  the  facts,  which  affidavit  may 
be  made  before  any  person  authorized  by  law  to  administer 
oaths.     47,  50. 

25.  All  papers  stating  facts  on  which  the  court  may  be 
called  to  act  shall  be  verified  by  affidavit,  but  return  of  service 
made  by  the  sheriff  shall  be  considered  as  made  under  his  oath 
of  office  in  all  cases.     17. 


AFFIDAVITS  OF  CLAIM  AND  DEFENSE 

[See  also  22292,  499,  1438  and  175 1.] 

26.  In  all  actions  of  assumpsit,  the  prothonotary  shall 
endorse  on  the  writs  issued  (the  time  within  which  the  affidavit 
must  be  filed,  38)  the  following  notice  of  the  time  within  which 
the  affidavit  of  defense  must  be  filed : 

"  To  the  Defendant  within  named: 

"  You  are  hereby  notified  that  if  a  copy  of  the  statement 
of  plaintiff's  demand  is  served  on  you  not  less  than  fifteen 
days  before  the  return  day  of  this  writ,  which  will  be  the 

day  of  ,  18     ,  it  will  be  your  duty 

to  file  an  affidavit  of  defence  on  or  before  the  return  day ;  or,  if 
served  on  you  less  than  fifteen  days  before,  or  on  or  after  the  said 
return  day,  it  will  be  your  duty  to  file  an  affidavit  of  defence 
within  fifteen  days  after  service  on  you  of  said  notice."     7. 

27.  The  copy  of  statement,  and  the  notice  required  to  be 
given  of  the  filing  of  the  statement,  shall,  in  every  case,  inform 
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the  defendant  that  if  he  do  not  file  an  affidavit  of  defence 
within  fifteen  days  after  service  thereof,  judgment  will  be 
entered  against  him  by  default.     16. 

28.  To  entitle  the  plaintiff  to  judgment  for  want  of  an 
affidavit,  or  for  want  of  a  sufficient  affidavit  of  defence,  the  affi- 
davit of  claim  filed  by  him  shall  state  the  amount  he  verily 
believes  to  be  due  from  the  defendant,  and  such  facts  as  are 
necessary  to  support  his  claim,  together  with  a  list  of  all  credits 
known  to  him,  and  shall  contain  a  copy  of  the  book  account,  or 
instrument  of  writing,  if  any,  upon  which  the  suit  is  brought, 
unless  brought  upon  the  record  of  any  court  within  the  county, 
or  upon  the  record  of  a  deed,  mortgage,  mechanics'  or  municipal 
claim,  or  other  instrument  of  writing  recorded  in  the  county, 
in  which  cases  there  shall  be  a  particular  reference  to  the  office, 
number  and  term,  or  book  and  page,  where  the  same  can  be 
found.  50.  Where,  however,  a  statement  is  on  file,  made  under 
the  Act  of  May  25,  1887,  which  contains  all  the  essential  facts, 
the  affidavit  of  claim  shall  be  sufficient  if  it  is  made  to  the  truth 
of  the  facts  contained  in  the  statement.     17. 

29.  In  all  actions  of  assumpsit  (and  scire  facias,  43)  as 
defined  by  the  Act  of  Assembly,  approved  May  25th,  1887, 
entitled  "  An  Act  providing  for  the  abolition  of  the  distinctions 
heretofore  existing  between  actions  ex  contractu  and  ex  delicto, 
so  far  as  relates  to  procedure,  etc.,"  wherein  the  plaintiff  has 
filed  a  statement  of  his  demand  (and  the  same  has  been  served 
upon  the  defendant,  or  the  defendant  has  had  notice  of  the  filing 
of  the  same,  43),  as  required  by  the  said  Act  of  Assembly,  and 
the  defendant  has  neglected  to  file  an  affidavit  of  defence  at  the 
time  and  in  the  manner  prescribed  in  said  Act,  judgment  by 
default  may  be  taken  (upon  any  motion  day,  21)  at  any  time 
upon  motion  in  Court  or  by  prrocipe  in  the  office  of  the  pro- 
thonotary,  on  payment  of  the  legal  fee.    12,  43,  51. 

30.  In  all  actions  of  assumpsit  founded  on  book  accounts, 
bills,  notes,  bonds,  and  other  instruments  of  writing  for  the  pay- 
ment of  money,  or  for  the  performance  of  some  other  duty  or 
thing  of  a  specified  cash  value,  whether  under  seal  or  not;  in 
all  suits  upon  recognizances,  judgments,  mortgages,  mechanics' 
liens  and  other  records,  and  upon  judgments  of  foreign  States 
duly  certified,  and  the  judgments  of  justices  of  other  States,  if 
the  plaintiff  shall  have  filed  a  concise  statement  of  his  demand 
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in  accordance  with  the  provisions  of  the  Act  of  Assembly  (with 
his  praecipe,  30)  (on  or  before  the  return  day  of  the  writ,  38,  48) 
(and  the  said  statement  shall  have  been  duly  served  upon  the 
defendant  at  least  fifteen  days  before  the  return  day  of  the  writ, 
which  shall  have  been  duly  served,  6,  30),  he  shall  be  entitled 
to  a  judgment  by  default  (to  l>e  moved  for  before  and  entered 
by  the  prothonotary,  30)  for  the  amount  so  claimed,  at  any 
time  after  the  return  day  of  the  writ,  unless  the  defendant  or 
some  one  for  him  knowing  the  facts,  shall  have  filed  an  affidavit 
of  defence  in  which  the  nature  and  character  of  the  defence  shall 
bo  clearly  and  specifically  stated,  80,  38.  Provided  that  no 
affidavit  of  defence  shall  be  necessary  in  suits  on  judgments 
obtained  in  foreign  States  or  countries,  unless  a  full  copy 
thereof,  properly  certified,  be  filed ;  nor  upon  claims  appearing 
upon  their  face  to  be  outlawed,  48 ;  or  where  the  presumption 
of  payment  has  arisen  by  lapse  of  time.     6. 

31.  In  all  actions  hereafter  to  be  brought  on  bills,  notes, 
bonds,  records,  or  other  instruments  of  writing,  for  the  payment 
of  money,  and  on  claims  for  the  loan  or  advance  of  money,  whether 
the  same  be  reduced  to  writing  or  not,  and  for  the  recovery  of 
book  debts,  and  in  all  actions  of  debt  or  scire  facias  on  judg- 
ments, mortgages,  liens  of  mechanics  or  material  men,  or  on 
recognizances  of  bail  for  stay  of  execution,  or  to  prosecute  writs 
of  error,  or  of  certiorari,  it  shall  be  lawful  for  the  plaintiff  at 
any  time  after  the  expiration  of  thirty  days  (fifteen  days,  29) 
(forty  days,  4)  from  the  return  day  of  the  writ,  to  enter  a  judg- 
ment by  default,  of  course,  notwithstanding  an  appearance  by 
attorney,  unless  the  defendant  shall  have  previously  filed  an 
affidavit  of  defence,  setting  forth  the  nature  and  character  of  the 
same,  4i;  but  no  judgment  shall  be  entered  unless  the  plaintiff 
shall  (at  least  fifteen  days,  29),  on  or  before  the  return  day  of 
the  original  process  (within  two  weeks  after  the  return  of  the 
writ,  4),  file  in  the  office  of  the  prothonotary,  with  his  narr.,  or 
statement  (when  a  narr.  or  statement  is  necessary),  a  copy  of 
the  instrument  of  writing,  book  entries,  record  or  claim  on 
which  the  action  has  been  brought,  4,  34,  and  on  contracts  for 
the  loan  or  advance  of  money,  not  in  writing,  an  affidavit  set- 
ting forth  the  terms  of  said  loan  or  advance,  with  the  date  and 
amount  thereof,  and  on  book  debts  an  affidavit  of  his  belief  of 
the  correctness  of  the  accounts  filed,  and  the  balance  justly  due 
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him  thereon.  But  if  the  copy  or  affidavit  be  not  filed  on  or 
before  the  return  day,  the  plaintiff  shall  be  entitled  to  judg- 
ment, if  no  affidavit  be  filed,  on  giving  thirty  days  (fifteen  days, 
29)  notice  to  the  defendant  of  the  filing  of  the  proper  papers. 
8,  25,  29,  46,  49. 

32.  When  the  plaintiff's  action  is  founded 

FirH. — On  a  judgment,  certified  transcript  from  the 
Orphans'  Court,  decree  or  order  of  a  Court  of  record  for  the 
payment  of  money,  or  recognizance,  mortgage,  municipal  claim, 
or  claim  of  a  mechanic  or  material  man  filed  for  lien  under  the 
Acts  of  Assembly ;  and  the  plaintiff  has  filed  a  copy  of  the 
record  or  instrument  sued  on,  or  has  filed  in  lieu  thereof,  where 
such  record  or  instrument  is  on  file  or  recorded  in  a  public  office 
of  this  county,  or  reference  to  the  place  where  the  same  may  be 
found;  or, 

Second. — 'On  a  bond,  bill,  note  or  other  instrument  of  writ- 
ing for  the  payment  of  money,  and  the  plaintiff  has  filed  a  copy 
of  the  same  with  all  endorsements ;  or, 

Third. — On  a  book  account,  and  the  plaintiff  has  filed  a 
copy  of  his  book  entries,  together  with  a  statement  of  all  credits' 
to  which  the  defendant  is  entitled,  verified  by  affidavit ;  or. 

Fourth. — Ou  a  contract  for  the  payment  of  money,  express 
or  implied,  not  embraced  in  the  preceding  classes,  and  the  plaintiff 
has  filed  a  bill  of  particulars,  with  an  affidavit  stating  the  sum 
he  believes  to  be  due  him,  and  justly  recoverable  in  such  action; 
If  such  copy,  reference  or  bill  of  particulars,  and  the  plaintiff's 
declaration,  where  one  is  necessary,  were  filed  on  or  before  the 
return  day  of  the  writ,  the  plaintiff  may,  at  any  time,  after 
fifteen  days  from  the  return  day  of  the  writ,  enter  judgment 
against  the  defendant,  of  course,  in  the  office,  for  want  of  an 
affidavit  of  defence,  stating  specifically  the  nature  and  character 
of  such  defence,  39,  42,  except  when  the  action  is  against  an 
executor  or  administrator,  or  other  person,  sued  in  a  representa- 
tive capacity.     16. 

33.  An  affidavit  of  defence  shall  be  made  in  actions  of 
assumpsit,  of  debt  on  official  bonds,  in  writs  of  scire  facias  on 
judgments,  mortgages,  liens  of  mechanics  and  materialmen, 
municipal  liens,  transcripts  from  the  Orphans'  Court,  on  recogni- 
zances, and  in  all  appeals  from  judgments  of  justices  of  the 
peace  wiiere  the  action,  if  suit  had  been  brought  in  court  would 


294        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

be  assumpsit,  and  in  all  cases  where  the  debt  or  damages  can 
be  liquidated  without  the  aid  of  a  jury.     41. 

34.  In  actions  on  recognizances,  judgments,  mortgages, 
liens  of  mechanics  and  material  men,  municipal  claims,  tran- 
scripts from  the  Orphans'  Court,  or  other  records,  policies  of 
insurance,  book  accounts,  bonds,  bills,  notes  and  other  instru- 
ments of  writing,  and  on  all  contracts  for  the  payment  of  certain 
sums  of  money,  whether  the  same  be  in  writing  or  not,  and 
whether  expressed  or  implied  (if  the  debt  or  damages  can  be 
liquidated  without  the  aid  of  a  jury,  5,  17),  and  in  appeals  from 
the  judgments  of  justices  of  the  peace  where  the  cause  of  action 
is  of  the  same  nature,  if  the  plaintiff  having  filed  his  statement 
or  declaration,  where  one  is  necessary  (shall  file  an  affidavit  of 
claim,  17),  (shall  file  an  affidavit  stating  the  amount  he  verily 
believes  to  be  due  from  the  defendant,  together  with  a  copy  of 
the  book  entries,  or  instrument  upon  which  the  suit  is  brought, 
or  where  the  claim  is  not  evidenced  by  writing,  a  brief  setting 
forth  a  full  and  detailed  statement  of  the  same,  verified  as 
aforesaid,  27,  28,  33,  35),  (and  shall  serve  a  copy  thereof  upon 
the  defendant  or  his  attorney  of  record,  unless  service  of  copy 
shall  be  waived,  17),  he  shall  be  entitled  to  judgment  in  original 
cases  at  any  time  after  (fifteen  days,  17,  24),  (ton  days,  27)> 
(twenty  days,  28,  33),  (the  second  Saturday,  41),  (and  service 
of  the  affidavit  of  claim  and  statement,  when  service  of  the  state- 
ment is  required,  17),  and  after  the  return  day  of  the  wu*it,  and 
in  appeal  cases  after  the  first  day  of  the  term  to  which  the  appeal 
is  entered,  unless  the  defendant  (or  his  attorney  or  agent,  con- 
versant with  the  facts,  17),  shall  have  filed  an  affidavit  of  defence, 
stating  therein  specifically  and  at  length  the  nature  and  charac- 
ter of  his  defence.  5,  17,  24,  27,  28,33,  35,  41.  (Provided  that  in 
actions  on  mortgages,  mechanics'  liens,  recognizances,  or  other 
records  of  the  several  courts  of  this  county,  a  copy  shall  not  be 
required  if  the  plaintiff  files  with  his  preecipe  a  proper  reference 
to  the  place  of  record,  or  entry  of  such  mortgage,  mechanics' 
lien,  recognizance  or  other  record,  41,  and  in  actions  on  policies 
of  insurance,  a  copy  shall  not  be  required,  if  the  plaintiff  em- 
bodies in  his  affidavit  of  claim  a  statement  containing  the  date 
of  the  policy,  a  brief  description  of  the  property  or  interest 
insured,  the  peril  or  perils  insured  against,  and  the  time  and 
place   when   and   where   the   loss  occurred,  and  a  description 


ALEX.    SIMPSON,    JR.  295 

of  the  property  injured  or  destroyed  and  the  value  thereof.  5). 
But  all  such  judgments  must  be  taken,  if  at  all,  within  three 
months  after  the  return  day  of  the  writ.     14. 

35.  In  actions  on  written  instruments  and  book  accounts, 
when  the  narr.,  with  a  copy  of  such  instrument  or  account,  has 
been  filed  at  the  time  of  making  up  the  trial  list  for  such  term, 
and  in  actions  of  scire  facias,  an  affidavit  shall  be  tiled  bv  the 
defendant  setting  forth  the  character  and  grounds  of  defence, 
and  so  much  of  the  plaintifTs  cause  of  action  as  shall  not  be 
therein  denied  shall  be  taken  as  confessed.  If  not  entitled  to 
judgment  at  the  first  term  it  may  be  taken  at  any  subsequent 
term,  if  an  affidavit  be  not  filed  after  a  rule  for  that  purpose  shall 
be  entered  and  served.  Provided,  that  such  copy  shall  not  be 
required  in  actions  on  policies  or  contracts  of  insurance.     22. 

36.  In  all  appeals  from  justices  of  the  peace  taken  in  suits 
founded  on  contracts,  express  or  implied,  and  in  all  actions  of 
assumpsit  and  scire  facias  (except  scire  facias  upon  recogniz- 
ances of  bail  for  appearance  in  criminal  cases  in  the  courts  of 
oyer  and  terminer  and  quarter  sessions)  the  plain tiflf  having 
complied  with  the  requisites  hereinafter  mentioned,  liiay  at 
any  time  before  or  after  the  return  day  of  the  writ,  in  cases  of 
summons,  capias,  or  scire  facias,  or  after  the  filing  of  the  tran- 
script in  cases  of  appeals,  enter  a  rule  of  course  upon  the 
defendant  to  file  an  affidavit  of  defence  to  the  cause  of  action 
within  fifteen  days  or  judgment.  Service  of  this  rule  shall  be 
made  upon  the  party,  if  resident  in.  the  county,  by  copy  deliv- 
ered to  him,  or  left  at  his  place  of  abode  with  an  adult  member 
of  his  family,  or  of  the  family  with  which  he  resides,  and  if  not 
80  resident,  upon  his  attorney  ;  and  if  an  affidavit  of  defence  be 
not  filed  within  fifteen  days  thereafter,  excluding  the  day  of 
service,  judgment  shall  be  entered  by  the  prothonotory,  as  of 
course,  upon  praecipe  filed  ;  provided  that  the  summons,  capias 
or  scire  facias  shall  have  been  duly  served  ;  provided  also,  that 
the  plaintiff  shall  not  be  entitled  to  the  said  rule  until  he  shall 
have  filed  a  declaration  or  statement  (if  the  case  be  one  in 
which  it  is  required),  and  also  an  exemplification  of  the  judg- 
ment, decree,  recognizance  or  other  record  on  which  the  action 
is  founded,  if  the  same  be  not  within  or  on  file  in  this  county, 
but  if  within  or  on  file  in  this  county,  a  paper  (in  lieu  of  the 
exemplification)  containing  a  brief  reference  to   the  court  or 
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office  in  which  the  judgment,  decree,  recognizance,  mortgage, 
claims,  transcript,  or  other  record  on  which  the  action  is 
founded,  remains,  and  the  number  and  term,  or  volume  and 
page,  or  the  file,  as  the  case  may  be,  where  the  said  matter 
of  record  may  be  found;  or  if  the  action  be  founded  on  a  deed 
or  other  writing,  or  a  book  account,  the  plaintiff  shall  file  a  copy 
of  the  deed,  article,  bond,  note,  bill,  written  memorandum,  or 
contract,  or  other  instrument,  or  of  his  book  account,  as  the  case 
may  be  ;  and  in  all  other  cases,  where  the  plaintiff's  claim  is  not 
founded  upon  a  record  or  writing,  he  shall  file  a  specification  of 
his  claim  containing  a  particular  statement  of  his  account,  the 
articles  sold  or  claimed  and  their  values,  or  the  sum  of  money 
lent  or  advanced,  or  paid,  laid  out  or  expended,  or  had  and 
received  to  use,  or  work  and  labor  done,  or  service  rendered,  or 
other  matter  claimed  or  alleged.  In  all  the  foregoing  cases 
where  the  defendant  is  entitled  to  credits,  the  plaintiff  shall  file 
with  the  exemplification  or  memorandum  of  record,  copy  of 
writing  or  specification  of  claim,  a  statement  of  the  credits  of 
the  defendant  known  to  him,  and  in  every  case  shall  file  an 
affidavit  stating  the  amount  or  balance  verily  believed  to  be 
due  from  the  defendant,  whereby,  in  case  of  judgment,  liquida- 
tion shall  be  made.    36. 

37.  In  actions  of  assumpsit,  including  appeals  from  justices 
of  the  peace  or  aldermen  where  the  cause  of  action  is  of  the 
same  nature,  if  the  case  be  such  that  the  debt  or  damages  can 
be  liquidated  without  the  aid  of  a  jury,  the  plain  tiff  shall  file  with 
his  statement  an  affidavit  of  claim  stating  the  amount  he  verily 
believes  to  be  due  from  the  defendant,  and  a  brief  statement  of 
the  facts  necessary  to  support  his  claim.  Where,  however,  the 
statement  made  under  the  Procedure  Act  contains  all  the  essen- 
tial facts  upon  which  the  claim  is  based,  the  affidavit  of  claim 
shall  be  sufficient  if  the  plaintiff,  in  an  affidavit  thereto,  sets 
forth  that  the  matters  contained  in  the  statement  are  true,  and 
that  the  amount  therein  stated  to  be  due  is  justly  owing  from 
the  defendant.      41. 

38.  In  all  writs  of  scire  facias  or  judgments,  mortgages, 
liens  of  mechanics  and  materialmen,  and  transcripts  from  the 
Orphans*  Court,  the  plaintiff  shall  file,  on  or  before  the  return  day 
of  the  writ,  an  affidavit,  stating  the  amount  he  verily  believes 
to  be  due  from  the  defendant,  and  no  judgment  shall  be  entered 
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ID  such  proceeding  until  an  affidavit  of  claim  is  filed :  Pro- 
vided, that  on  Building  and  Loan  Association  judgments, 
when  judgment  is  taken,  it  shall  be  liquidated  for  the  amount 
of  the  penal  sum,  conditioned  for  the  payment  of  premiums, 
interest,  fines  and  attorney's  commissions,  as  in  the  original 
obligation.     41. 

39.  The  affidavit  of  claim  shall  specify  the  credits,  if  any, 
to  which  the  defendant  is  entitled,  and  shall  include  a  cal- 
culation showing  the  amount  claimed  to  be  due.     41. 

40.  In  all  actions  for  the  recovery  of  money  upon  contracts 
not  in  writing,  or  upon  lost  instruments,  if  the  plaintifi*  shall  file 
with  his  narr.,  declaration  or  statement,  or  afterwards  with  the 
required  notice,  a  full  and  detailed  statement  of  the  amount  due, 
under  oath,  or  of  the  loss  and  contents  of  the  instrument,  he 
shall  be  entitled  to  judgment,  unless  an  affidavit  of  defence  be 
filed  as  in  other  cases.    6,  30,  48. 

41.  In  all  actions  of  scire  facias  the  writ  shall  stand  as  a 
declaration,  and  au  affidavit  of  defence  must  be  filed  on  or  before 
the  fifteenth  day  after  the  return  day,  otherwise  the  plaintiff  may 
take  judgment  as  of  course  in  the  prothonotary's  office,  upon 
praecipe,  for  want  of  an  affidavit  of  defence.  8,  10,  12,  13,  20, 
45,51. 

42.  In  all  actions  of  scire  facias  on  judgments,  mortgages, 
liens  of  mechanics  or  materialmen,  or  municipal  liens,  or  on 
recognizances  of  bail  for  stay  of  execution,  or  to  prosecute 
appeals  or  writs  of  certiorari,  it  shall  be  lawful  for  the  plaintiff, 
on  the  first  Saturday  of  the  'term  next  after  that  to  which  the 
suit  is  brought,  to  enter  judgment  by  default,  notwithstanding 
an  appearance  by  attorney,  unless  the  defendant  shall  have  pre- 
viously filed  an  affidavit  of  defence,  setting  forth  particularly 
the  nature  and  character  of  the  same,  28 ;  Provided  that  in  all  cases 
no  judgment  shall  be  entered  by  virtue  of  this  rule,  unless  the 
said  plaintiff  shall  file,  on  or  before  the  return  day  of  the  writ, 
in  the  office  of  the  prothonotary,  in  addition  to  his  declaration 
or  statement  (when  the  same  is  necessary),  an  affidavit  stating 
the  amount  verily  believed  to  be  due  from  the  defendant,  and 
also  a  copy  of  the  instrument  of  writing,  book  entries,  or  claim 
on  which  the  action  has  been  brought,  except  that  no  copy  need 
be  filed  of  mortgages,  liens  of  mechanics  or  materialmen,  muni- 
cipal liens,  judgments,  recognizances  or  other  records.     In  all 
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cases  in  which  the  plaintiff,  having  complied  with  the  foregoing 
requirements,  has  failed  to  take  judgment  for  want  of  an  affidavit 
of  defence  on  the  day  fixed,  he  may,  at  any  time  thereafter, 
enter  a  rule  as  of  course  in  the  prothonotary's  office,  upon  the 
defendant  to  file  an  affidavit  of  defence  on  ten  days'  notice,  or 
judgment,  which  rule  shall  be  served  personally  on  the  defend- 
ant or  his  attorney.  The  prothonotary  shall  enter  judgment 
upon  proof  by  affidavit  that  such  notice  has  been  given.  Pro- 
vided that  no  affidavit  of  defence  be  in  meantime  filed.    2. 

43.  In  all  actions  of  scire  facias  upon  recognizances,  judg- 
ments, mortgages,  mechanics*  or  other  liens,  and  municipal  claims, 
if  the  plaintiff  shall  have  filed,  with  the  praecipe,  or  before  the  return 
day  of  the  writ,  a  full  copy  of  the  instrument  upon  which  the 
suit  is  founded,  or  a  reference  to  the  office,  book  and  page,  where 
the  same  is  entered  or  recorded,  and,  if  any  facts  are  necessary 
in  additon  to  the  record  to  establish  his  claim,  or  liquidate  a 
judgment  thereon,  an  affidavit  setting  forth  such  facts,  he  shall 
be  entitled  to  judgment  by  default,  unless  the  defendant,  or 
some  one  for  him,  knowing  the  facts,  shall  within  fifteen  days 
after  the  return  dav  of  the  writ,  make  and  file  an  affidavit  of 
defence,  in  which  the  nature  and  character  of  the  same  shall  be 
specifically  stated.  18.  Provided  that  in  actions  of  scire  facias 
on  judgments  entered  in  this  court,  and  less  than  twenty  years 
past  due,  the  plaintiff,  if  the  praecipe  specify  the  number  and 
term  of  the  judgment,  need  file,  no  other  paper  in  order  to  entitle 
him-  to  judgment  for  want  of  an  affidavit  of  defence.    37. 

44.  In  writs  of  scire  facias  on  judgments,  mortgages, 
liens  of  mechanics  or  material  men,  municipal  liens,  transcripts 
from  the  Orphans'  Court,  and  recognizances,  on  the  Monday 
occurring  four  weeks  after  the  writ  is  returnable,  or  on  any 
day  afterwards,  the  plaintiff  shall  be  entitled  to  take  judgment, 
on  motion  entered  in  the  rule  book,  or  on  praecipe  to  the  pro- 
thonotary, unless  the  defendant  shall  have  filed  an  affidavit  of 
defence  before  said  Monday.     47. 

45.  In  actions  by  writ  of  scire  facias  upon  judgments, 
mortgages,  liens  of  mechanics  and  material  men,  municipal 
claims,  recognizances  in  any  court,  and  transcripts  from  the 
Orphans'  Court,  if  the  plaintiff  shall  ten  days  before  the  return  day 
of  the  writ  file  with  his  praecipe  a  reference  to  the  place  where 
such  record  or  instrument  may  be  readily  found  by  the  defend- 
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ant,  it  shall  not  be  necessary  to  file  a  statement  or  affidavit,  and 
he  shall  be  entitled  to  judgment  at  any  time  after  (the  second 
Saturday  from,  9)  the  return  day  of  the  wrii,  unless  the  defend- 
ant shall  have  filed  an  affidavit  of  defence  setting  forth  fully 
and  particularly  the  nature  and  character  of  his  defence,  9. 
Provided  such  judgment  shall  not  be  entered  until  at  least 
fifteen  days  after  such  service.     10. 

46.  In  cases  of  scire  facias  (upon  municipal  liens,  48) 
{upon  any  record  of  this  court,  13,  45)  a  copy  or  statement 
shall  not  be  required,  but  a  reference  to  the  record  shall  be  suf- 
ficient. In  the  case  of  a  mortgage  the  date  of  the  record  shall 
be  given  (In  scire  facias  sur  recognizance  in  the  Orphans' 
Court  or  Quarter  Sessions,  a  statement  in  brief  shall  be  given, 
13,  45)  and  in  said  actions  judgment  by  default  may  betaken  as 
in  other  cases,  after  the  return  day,  if  the  defendant  shall  have 
neglected  to  file  an  affidavit  of  defence  on  or  before  the  return 
day,  or  within  fifteen  days  (twenty  days,  48)  after  the  service 
of  the  writ.     2,  11,  13,  45,  48. 

47.  In  the  action  of  debt  on  an  official  bond,  the  plaintiff 
-shall  be  entitled  to  judgment  on  the  second  Monday  of  the 
term,  or  on  any  motion  day  afterwards,  unless  an  affidavit  of 
-defence  has  been  filed.    47. 

48.  When  the  suit  is  brought  on  a  book  account,  and  the 
defendant  files  within  ten  days  from  the  return  day  the  affidavit 
required  for  the  purpose  of  compelling  plaintiff  to  prove  the 
account  on  the  trial,  no  other  affidavit  of  defence  need  be  filed. 
Provided  that  judgment  may  be  taken  if  such  affidavit,  or  an 
affidavit  of  defence,  be  not  filed  within  said  time.     42. 

49.  Whenever  a  cause  arising  ex  contractu  shall  have 
been  brought  into  court  by  appeal  of  the  defendant  from  a  jus- 
tice of  the  peace,  the  plaintiff  may  at  any  time  file  a  declaration 
or  statement,  together  with  a  copy  of  the  instrument  of  writing, 
book  entries,  record  or  claim  on  which  such  action  has  been 
brought;  and  thereupon  he  may  demand  an  affidavit  of  defence 
upon  giving  fifteen  days  (fourteen  days,  26,  39)  (twenty  days, 
48)  notice  of  such  demand,  to  be  served  as  in  other  cases ;  and 
unless  the  defendant  shall  thereupon  file  an  affidavit,  the  plaint- 
iff shall  be  entitled  to  move  for  judgment  in  the  office  of  the 
prothonotary,  and  judgment  shall  be  entered  by  the  prothono- 
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tary  iq  the  same  maDner  as  if  the  suit  had  ori«:inal]v  been 
begun  in  Court.     11,  13,  20,  26,  30,  39,  43,  45,  48. 

60.  Appeals  from  a  justice  of  the  peace  by  a  defendant  must 
be  accompanied  by  an  affidavit  of  defence  at  the  time  they  are 
filed;  otherwise  the  court  will,  on  motion,  enter  judgment  for 
the  same  amount  as  that  of  the  justice,  together  with  interest 
and  cost.    16,  24. 

51.  When  the  plaintiff  appeals  he  shall  file  with  bis  trans- 
script  (or  after,  10)  an  affidavit  of  his  claim,  and,  on  notice,  of  the 
same  to  the  defendant,  the  defendant  shall,  within  fifteen  days 
thereafter  file  an  affidavit  of  defence.  In  default  thereof,  od 
proof  of  service  of  notice,  the  prothonotary  may,  at  any  time 
after  the  expiration  of  the  said  fifteen  days,  enter  judgment 
for  the  amount  claimed  in  the  plaintiff  ^s  affidavit  and  costs. 
10,  16,  24. 

52.  In  appeals  from  justices,  the  plaintiff  shall  file  with  or 
before  his  statement  an  affidavit  setting  forth  the  nature  of  his 
claim,  a  statement  of  the  facts  upon  which  he  relies  to  recover, 
and  the  amount  he  believes  to  be  due  from  the  defendant;  and 
unless  the  defendant  shall  within  fifteen  days  after  notice 
thereof,  file  an  affidavit  setting  forth  specifically  and  at  length 
the  nature  and  character  of  his  defence,  the  plaintiff  shall  be 
entitled  to  judgment.  18.  If  the  plaintiff  neglects  to  comply 
with  this  rule  judgment  of  non-pros,  shall  be  entered  against 
him  by  the  prothonotary.    5,  14. 

53.  In  all  appeals  from  the  judgments  of  justices  of 
the  peace,  in  suits  founded  on  contract  express  or  implied,  the 
plaintiff  having  first  filed  an  affidavit  stating  the  amount,  after 
deducting  credits,  he  verily  believes  to  be  due  frgm  the  defend- 
ant, together  with  a  copy  of  the  book  entries  or  instrument 
upon  which  the  suit  is  brought;  or  where  the  claim  is  not  evi- 
denced by  writing,  a  specification  and  detailed  statement  thereof 
verified  as  aforesaid,  may,  at  any  time  on  or  after  filing  the 
transcript,  enter  a  rule  of  course  upon  the  defendant  to  file  an 
affidavit  of  defence  to  the  cause  of  action  within  twentv-one 
days  or  judgment.  Service  of  this  rule  shall  be  made 
upon  the  party,  if  resident  in  the  county,  by  copy  delivered  to 
him,  or  left  at  his  place  of  abode,  and,  if  not  so  resident,  upon 
his  attorney.  And  if  an  affidavit  of  defence  be  not  filed  within 
the  time  fixed,  excluding  the  day  of  service,  judgment  shall  be 
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entered  by  the  prothouotary  as  of  course  for  wantofan  affidavit 
of  defence.  After  tbe  entry  of  the  rule  aforesaid,  the  defendant 
shall  not  be  released  or  excused  from  filing  a  sufficient  affidavit 
of  defence  by  taking  out  a  rule  to  arbitrate,  unless  an  award  in 
his  favor  shall  have  been  obtained  and  filed  before  the  expira- 
tion of  the  time  for  filing  an  affidavit  of  defence.  The  plaintitl' 
shall  not  be  entitled  to  the  above  rule  when  the  defendant  has 
filed  an  affidavit  of  defence  before  the  magistrate  agreeably  to 
the  provisions  of  the  second  section  of  the  Act  of  July  7th, 
1879,  unless  his  counsel  shall  first  certify  in  writing  filed  that 
said  affidavit  of  defence,  as  well  as  the  proofs,  if  any  were 
made  by  defendant  before  the  magistrate,  are,  in  his  opinion, 
insufficient  to  constitute  a  valid  defence.     40. 

54.  In  all  cases  of  appeals  from  the  judgments  of  justices  of 
the  peace,  in  actions  ex  contractu,  the  defendant  or  defendants 
shall  be  required  to  file  an  affidavit  of  defence  within  fifteen  days 
after  service  upon  him,  or  his  attorney,  of  a  copy  of  the  plaint- 
iff's statement.  Provided,  that  where  the  defendant  has  no 
attorney  of  record,  and  the  plaintiff  shall  make  affidavit  that  his 
residence  is  out  of  the  count}*,  and  his  address  not  known  to 
him,  he  shall  be  entitled  to  such  judgment  by  default  upon  ser- 
vice of  said  notice  upon  his  bail,  if  he  had  any,  and  if  not  then 
without  service.  If  the  defendant  and  his  attorney  reside  out 
of  the  county,  and  their  addr^ess  is  known  to  the  plaintifi",  ser- 
vice may  be  made  by  enclosing  a  copy  of  plaintifiTs  statement 
in  a  registered  letter  addressed  to  the  last  known  place  of  resi- 
dence of  the  defendant,  or  his  attorney,  and  depositing  the  same 
in  the  post-office  postpaid,  and  the  titne  within  which  judgment 
may  be  entered  by  default  shall  be  computed  as  of  the  day  after 
the  next  mail  in  due  course  is  delivered  at  the  post-office  of  the 
defendant  or  his  attorney.     6. 

55.  In  appeals  by  defendant  from  judgments  of  justices  of  the 
peace  founded  on  contracts  express  or  implied,  where  the  sum  in 
controversy  is  less  than  $100,  the  appellant  shall  within  twenty 
days  (ten  days,  42)  from  the  first  day  of  the  term  to  which  the 
appeal  is  entered,,  file  an  affidavit  setting  forth  the  nature  and 
character  of  his  defence,  42,  and  in  default  thereof,  the  plaintiff 
having  filed  a  declaration  or  statement,  and  copy  of  his  claim, 
within  the  first  week  of  the  term,  shall  be  entitled  to  a  judg- 
ment for  the  amount  of  the  judgment  of  the  justice  with  interest 
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and  with  costs,  to  be  entered  on  motion  on  any  day  thereafter 
on  which  judgments  are  allowed  to  be  taken  under  these  rules. 
Provided  that  this  rule  shall  not  extend  to  cases  w^here  it  shall* 
appear  from  the  transcript  that  the  defendant  offered  to  confess 
a  judgment  for  any  part  of  the  demand  of  the  plaintiff.   38. 

56.  After  an  appeal  has  been  duly  entered  the  plaintiff 
may  file  the  statement  provided  by  the  Act  of  May  25,  1887, 
and  upon  serving  a  copy  of  his  statement  as  provided  by  said 
Act,  may  take  judgment  by  default  after  fifteen  days  from  the 
service  of  such  copy,  32,  unless  the  defendant  shall  have 
filed  an  affidavit  of  defence  as  in  other  cases,  21,  and  unless 
the  judgment  before  the  justice  has  been  in  favor  of  the  defend- 
ant.   8,  51. 

57.  Judgments  for  want  of  an  affidavit  of  defence  may  be 
entered  in  actions  of  assumpsit  brought  by  appeal  from  justices 
of  the  peace,  except  in  cases  where  the  judgment  of  the  justice 
was  in  favor  of  the  defendant,  but  no  affidavit  of  defence  need 
be  filed  unless  the  plaintiff  file  a  statement  within  thirty  days^ 
after  the  first  day  of  the  term  to  which  the  transcript  is  return- 
able, and  give  the  defendant  or  his  attorney  notice  thereof.    12» 

58.  Incasesof  appeals  from  justices  ofthepeace,  if  the  plaint- 
iff has  filed  his  statement  on  or  before  the  first  Monday  of  the 
month  succeeding  the  first  day  of  the  term  to  which  the  appeal 
is  returnable,  and  the  defendant  shall  not  on  or  before  the  first 
Monday  of  the  second  month  succeeding  the  first  day  of  the 
term  to  which  the  appeal  is  returnable,  where  an  affidavit  of 
defence  is  required,  have  filed  his  affidavit  of  defence,  the 
plaintiff  shall  be  entitled  to  take  judgment  on  any  day  after  the 
default,  on  motion  entered  in  the  rule  book  or  on  praecipe  to  the 
prothonotary.  Provided  the  plaintiff  shall  have  filed  his  state- 
ment and  affidavit  of  claim  as  required  by  these  rules.     47. 

59.  In  all  actions,  except  trover  and  conversion,  the  plaintiff 
shall  be  at  liberty  at  any  time  after  the  appeal  is  at  issue,  to 
serve  a  copy  of  his  claim  upon  the  defendant,  together  with 
notice  requiring  a  filing  of  an  affidavit  of  defence  thereto,  within 
twentv  davs  after  such  service.  If  no  affidavit  be  filed  the 
plaintiff  may  have  judgment  thereon,  as  in  any  other  case.     4. 

60.  If  the  plaintiff  file  his  declaration  before,  on  or  at  any 
time  after  the  return  day  of  the  writ,  but  less  than  fifteen  days 
before,  and  serve  a  copy  of  the  same  with  notice  of  such  filing, 
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upon  the  defendant,  or  his  attorney  of  record,  the  defendant 
must  file  an  affidavit  of  defence  within  fifteen  days  (ten  days, 
42)  after  such  filing  and  service,  otherwise  the  plaintiff  may 
take  judgment  as  of  course,  in  the  prothonotary^s  office,  for 
want  of  an  affidavit  of  defence,  2,  6,  7,  12, 16,  20,  21,  23,  24,  27, 
28,  30,  35,  39,  41  42,  47,  48,  51,  who  shall  assess  the  damages  in 
all  cases  in  which  the  amount  thereof  is  set  forth  with  certainty  in 
the  statement  of  plaintiff,  or  can  be  rendered  certain  by  com- 
putation.    13,  45. 

61.  In  the  action  of  assumpsit  the  plaintiff  may,  before, 
the  return  day  of  the  writ,  serve  a  copy  of  his  declaration  or 
statement  upon  the  defendant.  If  such  service  be  made  not 
less  than  fifteen  days  before  the  return  day  of  the  writ,  the 
defendant  must  file  an  affidavit  of  defence  on  or  before  the 
return  day  ;  otherwise  the  plaintiff  may,  at  any  time  after  the 
return  day,  take  judgment  as  of  course,  in  the  prothonotary's 
office  for  want  of  an  affidavit  of  defence,  14,  upon  praecipe ;  pro- 
vided he  has  complied  in  all  respects  with  the  existing  rules  of 
court  applicable  to  the  particular  case,  2,  7,20,21,23,39,47. 
Only  one  partner  need  be  served  if  the  intention  is  only  to  bind 
the  partnership.     24. 

62.  In  all  other  actions  than  assumpsit  in  which  judgment 
for  want  of  an  affidavit  of  defence  is  authorized  by  law  or  by 
rule  of  court,  judgment  may  be  taken  on  any  motion  day,  not 
less  than  twenty  days  after  the  return  day  of  the  writ,  if  the 
plaintiff  shall  have  filed  a  statement  of  his  claim,  and  shall  have 
served  a  copy  thereof  at  least  fifteen  days  before  moving  for 
judgment,  unless  the  defendant  shall  have  previously  filed  an 
affidavit  of  defence,  stating  therein  the  nature  and  character  of 
the  same.     21. 

63.  The  plaintiff  having  filed  a  statement  and  affidavit  of 
claim  as  required  by  rules  of  court,  may  in  all  actions  on  express 
contracts  for  the  payment  of  money  (including  sci.  fas.)  at  any 
time  enter  a  rule  upon  the  defendant  to  file  an  affidavit  of  defence 
in  fourteen  days  or  judgment.  Such  rule  shall  be  served  in  the 
same  manner  as  a  summons,  either  on  the  defendant  or  his 
attorney,  where  he  does  not  reside  in  the  county.  If  an  affidavit 
be  not  filed  within  said  time,  and  the  writ  have  been  duly 
served,  judgment  shall  be  entered  by  the  prothonotary  as  of 
course.     50. 
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64.  If  the  plaintifif  omit  to  file  his  statement  of  claim  or 
reference  as  aforesaid,  on  or  before  tiie  return  day  of  the  writ, 
or  in  case  of  appeal  on  or  before  the  first  day  of  the  term  to 
which  the  appeal  is  entered,  he  may  nevertheless  take  judgment 
at  any  time  after  twenty  days  (ten  days,  42)  notice  to  the 
defendant,  or  his  attorney  of  record  in  the  suit,  of  the  filing  of 
the  same  unless  an  affidavit  of  defence  be  filed,  33,  but  unless 
notice  be  given  as  aforesaid  judgment  shall  not  be  entered.    42. 

65.  In  case  the  plaintiff  files  an  amended  statement  the 
same  shall  be  replied  to  by  affidavit,  within  fifteen  days  after 
notice,  as  provided  for  affidavits  of  defence  to  the  original 
statement.    18. 

66.  No  affidavit  of  defence  shall  be  required  on  an  appeal 
by  plaintiff  from  a  judgment  of  a  justice  of  the  peace  or  an  award 
of  arbitrators  in  favor  of  the  defendant.    22. 

67.  The  affidavit  of  defence  shall  contain  a  specific  aver- 
ment of  facts  necessary  to  constitute  a  good  defence  to  the 
plaintiff's  action.  It  shall  state  whether  the  defence  is  to  the 
whole  or  a  part  only  of  the  plaintifl's  claim,  and  if  only  to  a 
part,  to  how  much  thereof,  19,  (and  in  such  case  the  amount 
not  defended  against  shall  be  specified  as-admitted  to  be  due,  23), 
and  judgment  may  be  entered  by  the  prothonotary  for  the 
amount  admitted  to  be  due,  and  execution  allowed  for  the  col- 
lection of  the  same.  The  case  shall  then  be  proceeded  in  for 
the  recovery  of  the  residue  of  plaintiff's  demand*     7. 

68.  The  affidavit  of  defence  shall  be  in  the  first  person,  and 
shall  be  divided  into  paragraphs  or  sections,  consecutively  num- 
bered. Each  paragraph  shall  contain  as  near  as  may  be  a 
separate  and  distinct  allegation.  It  shall  state  the  nature  and 
character  of  the  defence,  and  whether  it  is  to  the  whole  or  a 
part  only  of  the  plaintiff's  claim,  and  if  only  to  a  part  to  which 
part.  If  the  defence  rests  on  matter  either  written  or  printed, 
a  copy  of  such  matter  shall  be  set  forth,  except  in  case  of  a 
record.  In  actions  against  persons  sued  in  a  representative 
capacity,  the  affidavit  will  be  sufficient  if  the  defence  is  stated  on 
information  and  belief.     45. 

69.  In  all  cases  where  an  affidavit  of  defence  is  required, 
the  same  shall  set  out  specifically  what  the  defence  is,  and  the 
defendant  shall  on  the  trial  of  the  case  be  confined  in  his  evi- 
dence to  the  matters  specifically  set  out  in  his  affidavit  of  defence  ; 
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Provided,  that  the  defendant  maj  file  a  supplemental  affi- 
davit of  defence  at  any  time  after  issue  joined  and  within  ten 
days  after  the  cause  is  on  the  trial  list,  of  which  he  must  give 
written  notice  to  the  plaintiffs  attorney,  together  with  a  copy 
of  said  supplemental  affidavit,  within  five  days  after  the  same  is 
filed.     47. 

70.  Every  affidavit  of  defence  must  state  fully  the  nature 
and  character  of  the  defence,  and  set  forth  at  large  facts  upon 
which  such  defence  is  founded,  in  order  that  the  court  may  judge 
whether  said  facts,  if  proven,  would  constitute  a  good  defence 
to  the  plaintiffs  action.     18,50. 

71.  In  an  affidavit  of  defence  all  facts  and  statements  which 
are  within  affiant's  knowledge  shall  be  sworn  or  affirmed  to  be 
true,  and  all  other  facts  and  statements  shall  be  sworn  or 
affirmed  to  be  true  as  affiant  is  informed  and  believes  and 
expects  to  be  able  to  prove  on  the  trial  of  the"  cause.    5. 

72.  If  there  are  several  grounds  of  defence  thev  shall  be 
separately  stated  in  paragraphs  consecutively  numbered,  and 
«ach  shall  contain  a  specific  averment  of  facts  sufficient  to  con- 
stitute a  good  legal  or  equitable  defence.     16. 

73.  In  actions  upon  contracts  not  evidenced  by  writing, 
record  or  book  account,  and  in  actions  upon  contracts  t^e  written 
evidence  of  which  is  lost,  a  general  affidavit  denying  liability 
shall  be  deemed  sufficient,  unless  a  statement  filed  by  the  plaint- 
iff shall  be  accompanied  by,  or  have  annexed  to  it,  a  positive 
affidavit  by  the  plaintiff  or  some  one  personally  conversant  with 
the  facts,  specifically  setting  forth  the  date  and  terms  of  such 
contract,  a  copy  of  which  affidavit  is  to  be  served  upon  the 
defendant  wherever  service  of  the  statement  is  required.     23. 

74.  The  affidavit  of  defence  shall  be  made  by  the  defendant 
when  practicable.  If  the  affidavit  is  by  one  on  behalf  of  all  it 
shall  so  state.  When  the  affidavit  is  by  a  person  not  a  party 
to  the  record,  the  reason  why  it  is  not  made  by  the  party,  and 
why  it  is  made  by  the  affiant,  shall  be  stated,  and  if  the  rea- 
son is  sufficient,  it  will  be  allowed  to  stand ;  otherwise  it  will 
be  treated  as  a  nullity.  If  the  defendant  be  a  corporation,  the 
affidavit  may  be  made  by  the  principal  officer,  or  any  agent,  or 
employee,  having  knowledge  of  the  necessary  facts.     45. 

75.  If  the  defence  stated  in  the  affidavit  be  to  a  part  of  the 
claim  only,  the  sum  not  in  dispute  shall  be  specified  for  which 
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plaintiff  may  take  judgment  and  have  execution  at  once,  with- 
out prejudice  to  the  recovery  of  the  balance  in  the  same  action, 
29  (or  proceed  for  the  whole  claim,  16).  Provided,  that  in  case 
of  the  plaintiff's  failure  to  recover  said  balance,  or  any  part 
thereof,  he  shall  pay  all  costs  accruing  after  the  filing  of  the 
affidavit,  except  the  costs  of  said  judgment  and  execution,  6, 11, 
16,  19  22,  38,  39,  42,  43,  44,  50,  and  the  same  rule  shall  apply 
where  the  defendant  tenders  judgment  for  an  admitted  amount 
and  the  plaintiff  refuses  to  accept  it.     30. 

t6.  In  all  cases  where  an  affidavit  of  defence  required  by 
these  rules  shall  be  filed,  it  shall  state  whether  the  defence  is  to 
the  whole,  or  to  only  a  part  of  plaintiff's  claim,  and  if  only  to  a 
part  it  shall  state  to  what  part,  and  in  such  case  the  plaintiff  may 
proceed  to  trial  for  his  whole  claim,  or,  at  his  option,  take  judg- 
ment for  the  part  not  denied  or  admitted  by  the  defendant^ 
which  shall  be  final  for  the  purpose  of  lien  and  execution,  but 
shall  not  be  a  bar  to  the  recovery  of  the  residue  of  liis  claim, 
provided,  that  he  shall  state  in  his  prsecipe  for  said  judgment,  or 
shall  file  a  paper  at  the  time  of  taking  such  judgment,  stating 
that  he  declines  to  accept  the  same  in  full  satisfaction  of  his 
claim,  and  elects  to  proceed  for  the  balance ;  otherwise  he  shall 
be  barred  from  further  proceedings,  and  said  judgment  shall  be 
taken  as  final.  If  the  plaintiff  takes  such  judgment  he  may 
proceed  for  the  recovery  of  the  residue  of  his  claim,  either  by 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence  or 
by  trial.  If,  however,  the  defence  is  only  partial  and  the  plaint, 
iff  shall  proceed  to  trial  for  the  whole,  but  shall  fail  to  recover 
more  than  the  amount  not  denied,  with  interest  thereon,  or  if 
he  shall  take  judgment  for  the  amount  admitted  and  shall  pro- 
ceed to  trial  for  the  balance  in  dispute,  and  shall  fail  to  recover 
in  addition  thereto,  he  shall  pay  all  costs  accruing  in  such  action 
in  excess  of  the  costs  he  might  have  recovered  if  he  had  taken 
final  judgment  for  the  amount  admitted.  4,  5,  8,  9,  10,  12,  14, 
IT,  20,  21,  23,  24,.26,  27,  28.  33,  35,  40,  41,  45,  47,  48,  51. 

77.  If  the  defence  be  to  a  part  only  of  the  plaintiff's  claim, 
the  affidavit  shall  state  what  part  and  how  much,  specifying  the 
itenis  objected  to,  and  shall  contain  an  offer  to  confess  judgment 
for  the  remainder,  38.  The  plaintiff  may  accept  this  offer 
and  on  his  prsecipe  to  this  effect  (wherein  he  shall  also  state 
whether  or  not  he  intends  to  proceed  for  the  sum  not  admitted) 
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the  prothonotary  shall  enter  judg'raent  for  t^e  sum  so  admitted. 
Unless  the  defendant  pay  into  court  the  sum  admitted  the  plaint^ 
iff  may  issue  execution  therefor,  with  directions  to  the  sheriff  to 
collect  said  sum  only,  with  costs  up  to  the  time  of  judgment. 
As  to  the  residue,  the  plaintiff  may,  if  he  has  elected  to  pro- 
ceed therefor  in  manner  aforesaid,  rule  the  defendant  to  plead, 
join  issue  and  go  to  trial,  as  in  other  cases.  If  the  plaintiff 
recover  the  residue,  or  any  part  thereof,  he  may,  if  before  the 
return  day  of  the  execution  for  the  admitted  sum,  order  the 
sheriff  to  collect  the  additional  sum  recovered,  or  if  after  such 
return  day  he  may  have  an  alias  or  pluries  writ  as  the  case  may 
require  In  case  of  plaintiff's  failure  to  recover  any  part  of  said 
residue,  he  shall  pay  all  costs  accruing  upon  the  proceedings  to 
recover  the  same.  If  the  plaintiff  be  unwilling  to  accept,  or 
refuse,  he  may  waive  judgment  under  the  rule,  and  proceed  to 
trial  for  the  whole  amount  of  his  claim.  In  that  event  the 
items  not  objected  to  in  the  affidavit  of  defence  shall,  on  the  trial, 
be  taken  as  admitted,  but  the  defendant  may,  at  any  time 
after  filing  his  affidavit,  pay  the  admitted  sum  into  court  and 
save  further  costs,  as  in  other  cases,  according  to  the  rules  as 
to  paying  money  into  court.     36. 

78.  An  affidavit  of  defence  (or  a  counter-affidavit,  17)  shall 
be  required  from  executors,  administrators,  guardians,  commit- 
tees and  others  sued  in  a  representative  capacity.  Provided, 
that  where  the  action  of  plaintiff,  (or  the  set-off  or  counter 
claim  of  defendant  as  the  case  may  be,  17)  is  not  founded  on 
some  contract  or  act  of  the  executor  or  other  trustee,  an  affi- 
davit by  him  that  he  has  made  diligent  inquiry,  and  has  not 
been  able  to  obtain  sufficient  information  to  enable  him  to  set 
forth  particularly  the  nature  and  character  of  the  defence,  but 
that  he  believes  there  is  a  just  and  legal  defence,  (to  the  whole 
or  part  of  plaintiff's  claim,  9)  shall  be  deemed  a  sufficient  com- 
pliance with  this  rule.     1,  8,  9,  17,  26,  30. 

79.  No  affidavit  of  defence  (or  answer,  18)  shall  be  re- 
quired in  any  action  brought  against  executors,  administrators, 
or  others  sued  in  a  representative  capacity,  2,  10,  20,  34,  38,  44, 
if  they  shall  suggest  under  oath  that  the  cause  of  action 
and  the  defence  thereto  arose  in  the  lifetime  of  the  decedent,  or 
prior  to  their  appointment,  5, 13,  35,  45,  (and  deny  knowledge 
of  the  facts  sufficient  to  enable  them  to  set  forth  the  same,  18) 
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nor  shall  such  aflBdavit  be  required  from  an  infant,  or  municipal 
or  quasi-municipal  corporation.     22,  36,  47,  60. 

80.  No  affidavit  of  defence  shall  be  required  in  actions  of 
trespass.     16,  24. 

81.  A  copy  of  the  affidavit  of  defence,  duly  endorsed,  must 
be  served  on  the  plaintiff  or  his  counsel  within  6ve  days  (forty- 
eight  hours,  1,  23)  after  the  filing  thereof,  1,  26,32,  if  intended 
to  serve  any  purpose  in  connection  with  the  evidence  to  be  pro- 
duced on  the  trial.     23. 

82.  Defendant  having  filed  an  answer  under  the  rule  relat- 
ing to  admissions,  or  an  affidavit  of  defence,  consisting  in  whole 
or  in  part  of  a  set-oflF  or  counter  claim  for  which,  if  plaintifiT,  he 
could  take  a  judgment  for  want  of  an  affidavit  of  defence,  such 
set-off  or  counter  claim  exceeding  the  amount  of  the  claim  of  the 
plaintiff,  and  having  made  the  proper  affidavit  thereto,  and  hav- 
ing served  a  copy  of  such  affidavit  of  defence  or  answer  upon 
the  plaintiff,  or  his  attorney  of  record,  unless  such  service  shall 
be  waived,  shall  be  entitled  fifteen  days  after  such  service,  or 
waiver  thereof,  to  a  judgment  against  the  plaintiff  for  the  dif- 
ference between  the  amount  of  such  set-off  or  counter  claim  and 
the  claim  of  the  plaintiff,  unless  the  plaintiff  shall  have  filed  an 
affidavit  setting  up  a  good  and  sufficient  defence  to  such  set-ofi* 
or  counter  claim.  Such  judgment  may  be  entered  by  default 
of  course  in  the  prothonotary's  office,  or  by  leave  of  court  for  want 
of  a  sufficient  affidavit,  and  having  been  so  entered  the  defend- 
ant shall  have  execution  therefor,  and  the  parties  shall  there- 
upon proceed  to  trial  for  the  balance  of  their  respective  claims 
in  dispute.    17. 

83.  In  all  actions  of  assumpsit  brought  against  executors, 
administrators  or  others,  acting  in  a  representative  capacity, 
the  court,  or  judge  in  vacation,  may,  upon  motion  of  the 
defendant,  founded  upon  affidavit,  that  he  has  not  information 
sufficient  to  enable  him  to  make  the  affidavit  of  defence,  extend 
the  time  within  which  such  affidavit  shall  be  filed.    7. 

84.  The  court,  or  a  judge  thereof  at  chambers,  may  enlarge 
the  time  for  filing  affidavits  of  defence  to  suit  the  exigencies  of 
the  case.    6,  16,  30,  37,  48. 

85.  The  judgments  authorized  to  be  taken  under  any  Act 
of  Assembly  for  want  of  an  affidavit  of  defence,  mav  be  moved 
before,  and  entered  by  the  prothonotary,  32,   who  shall  (at 
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once,  7)  assess  the  damages  in  all  cases  where  the  amount 
thereof  is  set  forth  with  certainty  in  the  plaintiff*s  statement, 
8,  19,  38.  Provided  that  when  there  is  an  appearance  no  such 
judgment  shall  be  entered  without  notice  to  the  attorney  of 
record.    7. 

86.  The  motion  or  prsecipe  for  judgment  shall  set  forth  all 
the  facts  and  dates  as  to  the  filing  and  service  of  statements, 
copies  and  notices,  that  are  requisite  to  show  the  plainuflTs 
present  right  to  judgment.    23. 

87.  Where  judgment  is  taken  for  want  of  an  affidavit  of 
defence,  and  the  same  is  not  authorized  by  these  rules,  the 
court  will,  on  motion,  strike  off  the  judgment  so  entered,  28,  33, 
35,  upon  affidavit  being  made  that  the  defendant  has  a  just 
defence  to  the  action  upon  the  merits.    27. 

88.  Before  a  rule  for  judgment  is  entered,  the  party  may 
(lie  an  amendment  to  his  affidavit,  or  a  new  affidavit  of  course ; 
but  subsequent  to  the  entering  of  the  rule  a  new  or  amended 
affidavit  will  not  be  allowed  without  leave  of  the  court.     18. 

89.  Where  an  affidavit  is  filed  and  the  same  is  defective  in 
matter  of  substance,  the  court,  on  motion,  or  after  hearing  on 
rule  granted,  will  enter  judgment  for  the  plaintiff  for  want  of  a 
sufficient  affidavit  of  defence,  reserving  the  right  to  receive  sup- 
plemental affidavits  when  necessary  to  prevent  injustice.  9,  27, 
28,  33,  35,  41,  47,  48. 

90.  A  rule  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence  (or  counter 
affidavit  of  plaintiff,  17)  shall  be  of  course,  25,  46,  49,  and  must 
be  put  on  the  argument  list  forthwith,  6,  7,  10,  16,  29,  38,  40, 
41,  (unless  otherwise  specially  ordered,  32)  Provided  that  the 
defendant  shall  have  ten  days'  notice  (five  days,  5)  (such  notice 
as  the  court  shall  direct,  24)  of  the  rule  before  argument, 
5,  24,  37,  or  the  court  upon  notice  to  the  opposing  counsel  of 
record  may  enter  judgment  upon  motion  when  the  affidavit  is 
clearly  insufficient.   17.   18.  23,  30,  50. 

91.  When  the  plaintiff  deems  the  affidavit  of  defence  filed  in 
any  case  insufficient,  he  shall  be  at  liberty  at  any  time  after  the 
filing  thereof,  (and  before  any  further  proceedings  in  the  cause, 
19),  to  enter  in  the  prothouotary's  office  a  motion  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence,  8,  14,  21,  and  to  set 
down  said  motion  for  argument  (at  any  succeeding  argument 
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court,  9)  in  the  argument  watch  book,  ten  days'  notice  (seven 
days,  42)  in  writing-  to  be  given  the  defendant  or  bis  counsel  of 
record  before  the  Argument  Court.    16,  19,  42. 

92.  In  all  cases  of  a  rule  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit  of  defence 
the  plaintiff  when  taking  the  rule,  shall  assign  and  specify  in 
writing  wherein  the  affidavit  of  defence  is  insufficient,  5,  10,  16, 
40,  and  judgment  shall  not  be  rendered  for  any  defect  in  the 
affidavit  which  has  not  been  so  specified.  2,  14,  15,  20,  36, 
39,  45. 

93.  Upon  exceptions  filed,  a  rule  shall  be  granted  to  show 
cause  why  judgment  shall  not  be  entered  for  want  of  a  sufficient 
affidavit  of  defence,  22,  which  rule,  unless  otherwise  ordered, 
shall  be  returnable  with  fifteen  days,  upon  ten  days'  notice  to 
the  defendant,  his  agent  or  attorney  ;  and  if  upon  argument  the 
affidavit  is  found  insufficient,  the  court  may  permit  a  supple- 
mental affidavit  or  direct  judgment  for  the  plaintiff.    II. 

94.  The  plaintiff  shall  serve  a  copy  of  said  rule  and  speci- 
fications upon  the  defendant  or  his  attorney,  who  may  amend  his 
affidavit  of  defence  (within  ten  days  after  such  service,  15) 
before  the  hearing  of  the  rule  for  judgment,  10,  14,  40,  42.  If 
the  plaintiff  deems  such  amended  affidavit  sufficient  he  may 
withdraw  said  rule  for  judgment ;  otherwise  the  same  shall  be 
heard  (at  such  time  and  upon  such  notice  as  the  court  shall 
direct,  15)  (upon  ten  days'  notice,  2).  After  argument  no 
amendment  or  supplemental  affidavit  will  be  allowed,  15,  unless 
by  leave  of  court.     2,  5,  16,  20,  36,  39. 

95.  [Rules  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  are  heard  at  varying  times  in  the  several  districts]  but 
in  hearing  arguments  on  such  rules  precedence  shall  always  be 
given  to  the  cases  in  which  affidavits  of  defence  have  been  filed 
to  the  then  pending  term  of  court.     2. 

96.  The  plaintiff  shall  not  be  deemed  to  have  waived  his 
right  to  judgment  for  want  of  an  affidavit  of  defence  by  reason 
of  his  having  entered  a  rule  to  plead.  Nor  shall  a  rule  of  refer- 
ence, or  any  proceedings  under  it,  be  considered  as  such  a 
waiver,  unless,  before  the  time  for  filing  an  affidavit  of  defence 
has  expired,  an  award  in  the  suit  shall  have  been  filed  in  favor 
of  the  defendant     14,  27,  28,  33,  35,  40,  41,  47. 

97.  The  entry  of  a  rule  of  compulsory  arbitration,  under 
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Act  of  June  16,  1836,  shall  not  prevent  the  plaintiff  from  tak- 
ing judgment  under  this  rule  of  court,  at  any  time  prior  to  the 
day  fixed  for  the  choice  of  arbitrators,  nor  at  any  time  after  said 
day  shall  have  passed  without  such  choice,  nor  at  any  time 
after  the  day  fixed  for  the  meeting  of  arbitrators  shall  have 
passed  without  meeting  or  adjournment,  nor  at  any  time  after 
an  appeal  from  the  award.     11,  43. 

98.  The  affidavit  made  in  appealing  from  an  award  of  arbi- 
trators where  the  rule  of  reference  is  entered  by  the  defendant, 
shall  not  be  treated  as  dispensing  with  an  affidavit  of  defence. 
If,  however,  the  rule  to  refer  be  entered  by  the  plaintiff,  the 
defendant's  affidavit  on  appeal  shall  be  treated  as  a  sufficient  affi- 
davit of  defence.     24. 

99.  When  a  case  has  been  ruled  out  on  arbitration  by  the 
plaintiff,  and  he  would  otherwise  be  entitled  to  an  affidavit  of 
defence,  he  shall  not  be  entitled  to  a  judgment  for  want  of  the 
same  under  these  rules,  until  after  the  cause  has  been  brought 
back  into  court  by  appeal  or  otherwise,  in  which  case  he  shall 
be  entitled  to  judgment,  unless  the  defendant  shall  file  an  affi- 
davit within  fifteen  days  after  demand  therefor  by  the  plaintiff, 
and  service  of  such  demand  as  in  other  cases.     13,  45. 

100.  When  a  cause  has  been  ruled  out  on  arbitration  by  the 
defendant,  and  brought  back  into  court  by  appeal  or  otherwise, 
and  the  defendant  shall  not  file  an  affidavit  of  defence,  the  plaint- 
iff shall  be  entitled  to  judgment  for  want  of  such  affidavit,  as 
in  other  cases  under  these  rules.     13,  45. 

AGREEMENTS 

101.  All  agreements  of  (parties  or,  2H)  attorneys,  touch- 
ing the  business  of  the  court  (or  any  matter  before  or  to  be 
brought  before  the  court,  23)  shall  be  in  writing,  3,  51,  other- 
wise (in  case  of  dispute,  24)  they  shall  be  considered  of  no 
validity,  1,2,5,  7,8,  9,  10, 11,12,  13, 14, 15,  16,  19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  32,  33,  34,  35,  36,  38,  39.  40,  41,  42,  43, 
44,  45,  46,  47,  49,  50,  except  when  made  in  open  court  respecting 
some  matter  then  before  the  court.     6,  17, 18, 30,  37,  48. 

102.  Agreements,  not  so  evidenced  and  filed,  or  produced, 
will  be  wholly  disregarded,  and  no  question  or  discussion,  as  to 
their  existence  or  non-existence,  will  be  permitted  under  any 
circumstances.     23. 
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AMENDMENTS 

[See  also,  H  588,  637,  883  and  1045] 

103.  Before  the  defendant  pleads  (At  any  time  20  days 
before  trial,  10),  the  plaintiff  may  amend  his  declaration,  add 
new  counts,  or  withdraw  it,  and  file  a  new  one  of  course ;  and 
so  the  defendant  may  amend,  add,  withdraw  or  change  his  plea 
before  replication.  10.  And  so  after  issue  joined  either  party 
may  amend,  add,  alter  or  withdraw,  upon  giving  notice  thereof 
immediately  to  the  opposite  party,  28,  33,  35,  to  enable  him  to 
frame  his  pleadings,  and  prepare  for  trial  accordingly.  9,  14, 
27,  41. 

104.  (Except  in  cases  otherwise  regulated  by  law,  18,  31) 
if  an  amendment  be  m&de  after  a  cause  be  put  down  for  trial, 
or  at  bar  (other  than  formal  joining  of  issue,  19),  the  opposite 
party  may  move  to  postpone  on  the  ground  of  surprise ;  but 
the  court  may  require  the  reasons  for  the  postponement  to  be 
stated  and  supported  by  affidavit  (but  the  party  moving  to 
amend  must  pay  the  costs  of  the  term,  2,  4,  22,  30,  46,  49),  and 
may  make  such  order  as  to  continuance  and  costs  as  shall  be 
considered  just.  9,  14,  18,  19,  20,  25,  27,  28,  33,  35.  36,  37, 
41,47. 

105.  When  an  amendment  is  offered  to  be  made  on  the 
trial,  leave  to  amend  will  not  be  given  unless  the  motion  ia 
supported  by  an  affidavit  that  the  amendment  will  affect  the 
merits  of  the  case,  and  that  leave  to  amend  is  not  desired  for* 
anv  other  reason.     16. 

106.  If  by  an  amendment  allowed  at  the  trial  a  party  i& 
surprised,  he  shall  allege  the  surprise  in  an  affidavit,  and  also 
that  the  amendment  affects  the  merits  of  the  case,  and  that  he 
is  not  prepared  for  trial  by  reason  of  the  amendment  made.  1 6. 

107.  After  a  cause  shall  have  been  put  on  the  list  for  trial,, 
no  amendment  to  any  part  of  the  pleadings  shall  be  allowed 
except  on  (ten  days,  48)  notice  to  the  opposite  party  and  suf- 
ficient cause  shown,  and  on  such  terms  as  the  court  may  deem 
just.  6,  10,  17,  37,  50.  Amendments  on  the  trial  shall  only 
be  allowed  on  similar  terms.     5. 

108.  In  all  cases  the  party  moving  to  amend  during  the 
trial  of  a  cause,  shall  put  the  substance  of  his  amendment  in 
writing  and  file  the  same;  which,  if  allowed,  shall  enabfe  him 
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afterwards,  if  required  by  the  adverse  party,  to  draw  the  same 
out  at  length      14,  17,  27,  36,  50. 

109.  Pleadings,  bills  of  particulars,  affidavits,  etc.,  may  be 
altered,  amended  and  withdrawn,  by  leave  of  court  given  on 
such  terms  as  justice  may  require.     16,  30,  33,  39,  42,  45. 

110.  Amendments  of  the  pleadings  as  to  facts  shall  be  veri- 
fied by  affidavit,  and  a  copy  thereof  shall  be  served  on  the 
adverse  party  within  five  days  after  the  same  have  been  allowed. 
Experimental  answers  will  not  be  favored.     3. 

111.  All  motions  to  amend  shall  be  reduced  to  writing 
(except  in  cases  of  short  pleas  and  replications  entered  on  the 
record,  36)  and  shall  be  accompanied  by  a  statement  of  the 
reasons  therefor,  signed  by  a  party  or  his  attorney.     4. 

112.  Whenever  an  amendment  to  a  declaration  is  made  in 
vacation,  notice  thereof  shall  be  given  to  the  opposite  party 
(five  days  thereafter,  38)  ten  days  previous  to  the  first  day  of 
the  term  at  which  the  cause  is  set  down  for  trial,  or  of  the  term 
next  after  such  amendment.     7. 

APPEALS 

[See  also  H  6-io,  33.  34,  36,  37,  50-59,  64,  66,  100,  204,  211. 
425.  567.  594.  601,  654,  1058,  1 136,  1511-1521,  and  1854-1856.] 

113.  When  bail  for  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace  has  been  entered,  it  shall  be  competent  for  the 
appellee  to  file  a  transcript  of  the  record  of  the  justice  in  the 
prothonotary's  office,  with  the  same  efiect  as  if  filed  by  the 
appellant.    27. 

114.  The  appellant  shall  within  five  days  after  entering  his 
appeal  cause  a  written  notice  of  the  fact  to  be  served  on  the 
opposite  party,  which  notice  may  be  served  by  the  appellant, 
or  by  a  messenger,  or  by  a  registered  letter.  A  copy  of  the 
notice,  with  an  affidavit  of  the  service  by  the  person  making  it, 
and  if  made  by  registered  letter  the  receipt  of  the  appellee  for 
the  letter,  in  addition  to  the  affidavit,  filed  in  the  case,  shall  be 
held  to  be  effectual  to  bring  the  appellee  into  court.     26. 

115.  In  all  cases  of  appeal  by  the  plaintiff  from  such  a  judg- 
ment, he  shall  serve  a  written  notice  of  the  aopeal  upon  the 
defendant,  stating  the  court,  term  and  number  of  the  suit,  and 
file  proof  of  such  service  (before  proceeding  further,  13)  (at  least 
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ten  days  before  taking  a  judgment  by  default,  1)  at  least  five 
days  before  taking  any  further  step  in  the  cause.     23. 

116.  A  motion  to  dismiss  any  appeal  must  be  made  at  the 
term  to  which  the  appeal  is  entered.  Provided  that  if  an 
appeal  be  taken  within  twenty  days  next  preceding  any  regular 
term,  the  motion  may  be  made  on  the  motion  day  next  follow- 
ing such  term.     22. 

117.  When  there  is  no  recognizance  of  bail  returned  with  or 
noted  on  the  transcript,  or  it  is  informal  or  illegal,  or  where 
the  bail  is  insufficient,  the  appellee  having  done  no  act  in  the 
cause  after  the  filing  of  the  appeal,  within  ten  days  after  the  first 
day  of  the  term  or  return  day  (during  (the  first  week  of,  36) 
the  term,  36,  42)  to  which  the  appeal  is  filed,  may  file  excep- 
tions specifying  the  defect,  informality,  illegality,  or  insufficiency 
of  the  bail,  and  the  appellant,  within  ten  days  after  notice  to  him- 
self or  attorney,  shall  perfect  the  recognizance,  or  justify  the  bail, 
or  put  in  new  bail  in  open  court,  or  before  a  judge  or  the  pro- 
thonotary,  giving  the  appellee  or  his  attorney  one  day's  notice 
(by  written  citation  36)  of  the  time  and  place  of  so  doing;  in 
default  the  appeal  will  be  dismissed  or  quashed,  9,  10,  16,  17, 
28,  33,  35,  41,  42,  50,  if  defective  in  manner  aforesaid.  But  if 
exceptions  be  not  filed,  or  if  the  appellee  declare  or  plead  with- 
out exception  as  aforesaid,  no  motion  to  quash  will  thereafter  be 
entertained.    36. 

118.  Every  application  for  the  allowance  of  an  appeal  in 
cases  of  summary  conviction,  or  of  judgment  in  a  suit  for  a 
penalty  before  a  magistrate  or  court  not  of  record,  shall  be  by  peti- 
tion accompanied  by  a  copy  of  the  record ;  the  petition  shall 
specify  in  detail  the  grounds  on  which  the  application  is  based, 
and  reasonable  notice  of  the  application  shall  be  given  to  the 
adverse  party,  in  default  of  which  the  appeal  shall  not  be  allowed 
in  the  first  instance,  but  a  rule  to  show  cause  will  be  granted  if 
the  p>etition  sets  forth  a  prima  facie  case  for  relief.     3. 

119.  In  applications  for  an  allowance  of  an  appeal  from  the 
judgment  of  a  magistrate,  or  a  court  not  of  record,  in  a  suit  for 
a  penalty,  the  party  desiring  to  appeal  shall  set  out  with  pre- 
cision  the  reasons  why  the  judgment  should  not  be  sustained, 
which,  when  allowed  by  a  judge,  shall  stand  as  the  exceptions 
in  the  case  before  the  court.     47. 

120.  The  party  taking  the  appeal  may  suggest  a  diminution 
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of  the  record,  as  is  provided  in  case  of  a  certiorari,  or  have  a 
rule,  as  in  case  of  a  certiorari,  if  the  proceedings  of  the  magis- 
trate be  not  returned  to  the  first  day  of  the  term  following  the 
allowance  of  the  appeal  by  the  judge.     47. 

121.  In  all  cases  of  an  appeal  to  the  common  pleas  in  a  suit 
for  a  penalty,  the  appeal  shall  be  placed  on  the  argument  list, 
and  unless  the  evidence  returned  is  so  conflicting  that  the  court 
desires  an  issue  of  fact  to  be  determined  by  the  jury,  the  case 
shall  be  determined  by  the  court  upon  the  record  as  returned  in 
the  nature  of  a  certiorari,  and  the  judgment  of  the  magistrate 
be  affirmed  or  reversed  as  the  court  may  determine.    47. 

122.  If  the  court  desire  an  issue  of  fact  to  be  determined 
by  a  jury,  the  court  shall  direct  the  issue  to  be  put  upon  the 
trial  list  at  the  next  term,  to  be  tried  as  though  the  plaintiff  had 
declared  upon  an  ordinance  or  statute,  and  the  defendant  had 
pleaded  nil  debit,  and  the  cause  shall  be  tried  without  other  or 
further  pleading.     47. 

123.  In  all  appeals  from  judgments  for  penalties,  under  the 
Act  of  17th  April,  1876  (P.  L.,  29),  the  bail  required  shall  be 
bail  absolute  in  double  the  amount  of  the  penalty  imposed,  and 
the  costs  accrued  and  likely  to  accrue      2. 

124.  Persons  dissatisfied  with  the  final  classification  and 
amount  of  the  license  fee  fixed  by  the  mercantile  appraiser,  may 
appeal  to  the  Court  of  Common  Pleas,  by  filing  with  the  pro- 
thonotary  a  copy  of  the  appraisement  and  classification  appealed 
from,  with  an  affidavit  that  the  appellant  verily  believes  that 
injustice  has  been  done  him  by  the  final  assessment  and  classi- 
fication made  by  the  said  appraiser,  whereupon  the  prothonotary 
shall  cause  said  appeal  to  be  placed  on  the  argument  list  for  the 
next  session  of  the  court.  The  person  appealing  shall  file  the 
said  appeal  within  ten  days  after  notice  of  the  final  disposition 
of  the  case  by  the  appraiser.  The  appellant  shall  also  cause  a 
written  notice  of  said  appeal  to  be  served  upon  the  appraiser 
and  county  commissioners.  The  case  may  then  be  set  down  for 
hearing  on  the  next  argument  list.     32. 

APPEARANCES 

[See  also  H  5,  292,  870,  and  1127-1137.] 

125.  No  attorney  shall  enter  an  appearance  for  either  party 
to  a  suit,  action  or  judgment,  without  authority  so  to  do  under 
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a  general  or  special  retainer,  and  no  appearance  shall  be  entered 
except  by  prsBcipe  filed.    43. 

126.  Every  attorney  when  employed  either  for  the  plaintiff 
or  defendant  shall  have  his  napie  marked  of  record  in  the  suit 
accordingly,  otherwise  he  will  not  be  heard  in  relation  to  the 
suit,  10,  16,  17.  20,  24,  28,  30,  33,  35,  37.  46,  47,  48,  49,  60, 
(unless  by  permission  of  the  court,  18).  Provided  that  this 
rule  shall  not  apply  to  non-resident  counsel  who  may  be 
employed  to  assist  in  the  trial  of  any  case.    20,  25,  46,  49. 

127.  Appearance  by  an  attorney  to  an  action  shall  be  by 
praecipe,  which  shall  be  dated  and  filed ;  the  praecipe  shall  be 
regarded  as  a  declaration  by  the  attorney  that  he  has  authority 
to  appear  by  virtue  of  a  retainer,  either  general  or  special.     3. 

128.  All  appearances  by  an  attorney  to  an  action  pending 
shall  be  by  writing  filed,  or  by  entry  at  large  on  the  rule  book.  4. 

129.  The  appearance  of  the  defendant,  either  in  person  op 
by  attorney,  shall  be  by  paper  filed  and  noted  on  the  docket^ 
or  by  the  signature  of  the  party  or  his  attorney  on  the  docket, 
and  the  date  thereof  noted  by  the  prothonotary.     6,  9,  10,  33. 

130.  Appearances  shall  be  entered  by  a  written  order 
filed  and  endorsed  by  the  prothonotary  with  the  time  of  filing 
the  same,  1,15,  and  noted  on  the  record.  8.  But  an  appearance 
by  attorney  to  an  action  at  law  may  be  by  him  entered  on  the 
margin  of  the  record  as  heretofore     16,  23,  28,  35,  39.  41,  48. 

131.  Where  there  are  several  plaintiifs  or  defendants,  an 
appearance  will  be  deemed  general  unless  expressly  restricted. 
16,  23,  39. 

132.  No  appearance  de  bene  esse  shall  be  allowed,  1,  3,  8, 
(except  by  leave  of  the  court  previously  had  or  allowed  nunc 
pro  tunc,  6),  but  every  appearance,  with  or  without  qualifica- 
tion, shall  be  deemed  an  unconditional  appearance.     28,  33,  35. 

133.  An  appearance  by  a  non-resident  attorney  in  a  suit 
at  law,  or  in  equity,  shall  not  be  permitted  by  the  prothonotary, 
nor  shall  his  praecipe  be  regarded,  unless,  in  either  case,  a  resi- 
dent attorney  be  joined  with  him.     14,  27. 

134.  No  party  or  his  attorney  shall  file  any  affidavit  of 
defence,  declaration,  statement  or  plea,  or  enter  any  rule,  or  any 
rule  of  reference,  until  he  has  entered  his  appearance  in  person 
or  by  attorney.     6,  9,  28,  33,  35,  41,  48. 

135.  When  a  praecipe  is  filed,  signed   by  an  attorney  as 
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sach,  it  shall  be  deemed  an  appearance  by  such  attorney  for  the 
party,  and  the  attorney's  name  shall  be  so  entered  by  the 
prothonotary.     6,  9,  28,  33,  35,  41,  48. 

136.  Where  the  defendant  has  given  bail  in  the  cause,  or 
made  deposit  in  lieu  thereof  (is  in  custody  under  the  writ,  36,  39) 
(or  has  filed,  an  affidavit  of  defence,  23),  he  shall  be  deemed  to 
have  appeared  in  court  at  the  return  day,  and  if  no  appearance 
has  been  entered  on  the  record,  the  plaintiff  may  nevertheless 
proceed  by  rule  to  plead,  etc.,  as  in  other  cases,  23,  36,  and  take 
judgment  for  want  of  a  plea.    39. 

137.  In  every  action  of  replevin,  if  the  defendant  does  not 
appear  at  the  return  day  of  the  writ,  and  he  has  been  duly  sum- 
moned, the  plaintiff  having  filed  his  declaration,  may  file  a  com- 
mon appearance  for  the  defendant,  and  proceed  in  the  cause  by 
ruling  him  to  plead  as  in  other  cases.  1,  8, 15,  23,  26,  39.  And 
upon  proof  that  the  defendant  has  removed  from  the  county,  or 
cannot  be  found,  and  that  in  consequence  he  cannot  be  served 
with  the  rule,  the  plaintiff  may  have  judgment  on  motion  in 
open  court.     23. 

138.  It  shall  be  the  duty  of  the  prothonotary  to  transfer 
from  the  files  or  the  rule  book,  as  the  case  may  be,  the  names  of 
the  attorneys  so  appearing,  to  the  margin  of  the  appearance 
docket  entries  in  the  case.     4. 

139.  An  attorney's  name  can  only  be  withdrawn  from  the 
record  by  leave  of  the  court,  18,  and  upon  consent  of  or  notice 
to  his  client.     6,  17,  28,  30,  37,  48,  50. 

ARBITRATIONS  AND  AWARDS 

[See  also  J^  97-100,  654  and  1856] 

140.  If  a  judgment  has  been  opened  to  let  the  defendant 
into  a  defence,  neither  party  may  arbitrate  the  cause  without 
leave  of  the  court,  or  the  consent  in  writing  of  the  opposite 
party.     8,  12,  20,  29,  51. 

141.  Rules  to  arbitrate  that  have  not  been  proceeded  in,  and 
have  become  inoperative,  shall  be  stricken  off  by  the  prothono- 
tary at  the  request  of  either  party,  and  at  the  cost  of  the  party 
entering  the  rule.     4. 

142.  In  all  cases  where  a  rule  has  been  entered  to  arbitrate 
a  cause,  and  the  day  to  choose  arbitrators  has  gone  by  without 
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a  choice  ;  or  where  arbitratora  have  been  appointed  and  the  day 
of  meeting  has  gone  by  without  any  meeting,  or  agreement  to 
adjourn  or  meet  on  any  subsequent  day,  such  rule  may  be 
stricken  off  by  the  prothonotary  at  the  instance  of  either  party, 
and  at  the  cost  of  the  party  in  whose  behalf  the  rule  wa» 
entered.  5,  6,  7,  8,  9,  10,  11,  12,  13,  18,  19,  20,  21,  23,  24,  25, 
26,  29,  30,  32,  33,  34,  37,  38,  39,  40,  42,  44,  45,  46,  47,  48,  49, 
50,  51  (Provided  an  affidavit  of  the  fact  be  first  filed  of  record,. 
22),  unless  the  parties  otherwise  agree  in  writing.  14,  15,  16, 
17,  27,  28,  35,  36,  41.  [In  the  5th,  10th,  15th,  16th,  27th,  32nd, 
36th,  89th,  40th  and  42d  Districts  the  rule  only  applies  to  a 
failure  to  choose  at  the  appointed  time.] 

143.  If  at  the  time  of  choosing  arbitrators  the  parties  fail 
to  agree  upon  the  place  for  the  trial,  the  prothonotary  shall  fix 
the  same  at  the  court  house  at  the  county  seat.     48. 

144.  Notice  of  the  filing  of  awards  of  arbitrators  shall  be 
given  to  the  attorney  of  the  opposite  party,  if  there  is  one  of 
record,  17,  25,  50,  or  to  the  party  himself  in  cases  where  the 
award  is  filed  more  than  seven  days  after  its  rendition.     21. 

145.  When  a  party  petitions  to  be  allowed  to  appeal  with- 
out payment  of  costs,  under  Section  28  of  the  Arbitration  Act 
of  1836,  the  opposite  party  (may  traverse  such  petition  under 
oath  and  either  party  may  call  witnesses  to  be  examined 
orally,  20),  may  cross-examine  the  petitioner,  and  bring  proof  to 
contradict  the  factd  stated  in  the  petition.  8,  9,  12,  14,36,  41,  51. 

146.  Exceptions  to  an  award  of  arbitrators  (under  either 
an  amicable  or  compulsory  proceeding,  6,  30,  33,  37,  48,  50) 
must  be  filed  within  twenty  days,  (four  days,  23,  24,  34,  40), 
(ten  days,  8,  10,  12,  20,  25,  26,  46,  49,  51).  (fifteen  days,. 21), 
after  the  award  is  filed  and  entered  on  the  docket,  12,  13,  15, 
17,  19,  21,  28,  30,  35,  36,  37,  39,  45,  48,  (and  notice  to  him  or 
his  attorney,  8,  10,  51)  (if  the  same  is  filed  within  ten  days 
after  its  rendition,  and  if  not  then  within  ten  days  after  notice 
thereof  on  the  party  or  his  counsel,  or  after  the  first  day  of  the 
next  term  after  the  same  is  filed,  6,  30,  37,  48),  and  must  be 
accompanied  by  an  affidavit  as  to  facts  not  appearing'on  the  face 
of  the  proceedings,  4,  7,  10,  13,  14,  15,  16,  17,  18,  19,  20,  23, 
24,  25,  26,  28,  29,  32,  33,  34,  35,  36,  38,  39,  40,  42,  44,  45,  46, 
49,  50,  and  shall  specifically  point  out  the  matter  relied  upon 
to  invalidate  the  award,  or  the  substance  of  the  evidence  upon 
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which  the  mistake  of  fact  or  law  is  claimed  to  have  been 
made.     23. 

147.  When  either  party  desires  to  except  to  an  award  of 
arbitrators,  the  exception  must  be  filed  within  twenty  days  from 
the  filing  of  the  award,  and  must  be  accompanied  by  an  affidavit 
as  to  facts  not  appearing  upon  the  face  of  the  proceedings.     5, 

9,  27,  41. 

148.  If  exceptions  are  not  filed  (and  no  appeal  lies,  23)  the 
prothonotory  shall  enter  judgment  of  course.     23,  26. 

149.  If  bail  be  entered  for  an  appeal  from  an  award  within 
the  twenty  days  allowed  by  the  Act  of  Assembly,  the  appellee 
may  within  ten  days  (four  days,  7,  16,  19,  36,  38,  39,  42)  (fif- 
teen  days,  14,  21),  (twenty  days,  27),  (thirty  days  after  entry, 
4)  after  the  time  allowed  for  an  appeal,  give  notice  in  writing  to 
the  appellant  or  his  attorney  that  he  excepts  to  the  sufficiency  of 
the  bail ;  whereupon  the  appellant  shall  within  ten  days  (seven 
days,  39),  (eight  days,  7,  15,  16,  19,  32,  38,  42),  (fifteen  days, 
14,  21),  (twenty  days,  37),  after  said  notice,  justify  the  bail  in 
open  court,  or  before  a  judge  thereof  (or  the  prothonotary,  5,  6, 
8,  12)  or  put  in  other  sufficient  bail,  giving  to  the  appellee  or  his 
attorney  twenty-four  hours  (two  days,  7,  14,  16,  16,  19,  32, 
38,  39,  42)  notice  in  writing  of  the  time  and  place  of  justifying 
or  putting  in  new  bail ;  in  default  whereof  the  bail  shall  be 
deemed    insufficient   and   the    appeal  dismissed,  4,  5,  6.  8,  9, 

10,  12,  14,  15,  16,  17,  19,  21,  27,  28,  29,  30,  33,  35,  36, 
37,  39,  40,  41,  42,  48*  50,  51,  unless  the  appellant  shall 
within  (twenty -four  hours,  7,  38)  (forthwith,  32),  enter  other 
or  additional  bail,  to  the  satisfaction  of  the  said  court,  judge 
or  prothonotary.    7,  32,  38. 

ARGUMENTS 

[See  also  {{  14,  95.  400-402,  653,  832,  997,  998,  1500,  1743,  and 

1868-1882.J 

150.  [Each  county  has  its  own  time  for  holding  argument 
courts,  of  value  only  to  itself.  They  will  be  found  stated  fully 
in  Reeves*  Office  Diary.] 

151.  Regular  argument  courts  will  be  appointed  from  time 
to  time.  In  making  up  the  lists  for  these  courts,  the  date  and 
nature  of  the  motion,  rule,  exceptions,  or  as  the  case  may  be, 
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shall  be  set  forth.  The  purpose  of  these  courts  is  to  clear  up 
the  argument  lists,  and  stale  rules,  and  the  like,  will  be  dis- 
missed summarily,  unless  cause  be  shown  to  the  contrary.     3. 

152.  All  motions  made  in  term  time,  and  not  disposed  of 
during  the  term,  shall  be  placed  upon  the  argument  list  ior  the 
next  argument  court.     4. 

153.  Motions  and  rules  requiring  the  further  action  of  the 
court,  shall  be  immediately  placed  by  the  prothonotary  on  the 
argument  list  for  the  next  argument  court,  14, 29  ^unless  other- 
wise specially  ordered,  36,  37),  to  be  held  ten  days  (fifteen 
days,  9)  after  the  time  they  are  granted  or  taken,  9,  10,  16,  24, 
30,  giving  the  date  and  distinctly  stating  the  substance  and 
object  thereof.     37. 

154.  It  shall  be  the  duty  of  the  prothonotary,  at  the  close 
of  each  term  of  court,  to  make  out  a  list  of  all  undisposed  of 
motions,  and  to  post  the  same  conspicuously  \h  his  office,  and 
to  place  the  same  upon  the  argument  list  for  the  next  meeting 
of  the  court.     4. 

155  All  causes  intended  for  argument,  at  any  regular 
term,  or  adjourned  session  of  the  court,  shall  he  set  down  by 
either  party  at  least  ten  days  prior  to  the  said  term  or  time,  40, 
in  a  book  to  be  kept  by  the  prothonotary  for  that  purpose,  39, 
noting  the  time  and  the  party  by  whom  they  are  so  entered, 
from  which  the  prothonotary  shall  make  out  an  argument  list 
for  the  use  of  the  court,  17,  50,  giving  the  number  and  term  of 
the  cases,  and  the  date  and  character  of  the  issues  or  questions 
presented ;  on  which  list  shall  also  be  placed  by  the  prothono- 
tary all  rules  made  returnable,  assigned  or  adjourned  for  hearing 
at  that  term,  or  meeting  of  the  court,  by  special  order.    6,  30,  37. 

156.  The  prothonotary  shall  make  out  a  list  of  the  causes 
to  be  argued  at  the  next  argument  court  at  least  ten  days  before 
that  time,  20,  25,  28,  33,  35,  36,  41,  43,  46,  48,  49,  50  (two 
weeks,  32,  42,  47)  (fifteen  days,  7,  38,  41)  (twenty-five  days,  11, 
45)  (on  or  before  the  second  Saturday  preceding,  2)  (within  five 
days  after  the  adjournment  of  the  regular  term  of  court,  27)  (but 
this  rule  shall  not  apply  to  rules  and  exceptions  pending  in  mat- 
ters relating  to  the  distribution  of  moneys,  2)  and  no  previous 
notice  shall  be  necessary  to  bring  on  the  argument  of  a  case  on 
the  list,  nor  of  any  question  arising  during  the  term.     42. 

157.  Any  case  may  be  placed  on  the  argument  list,  and 
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shall  be  heard  in  its  place  (by  leave  of  court,  23)  provided  (two 
days,  32)  (five  days,  7,  12,  20,  27,  38)  (six  days,  10)  (ten  days, 
11,  25,  45,  51)  (fourteen  days,  39^  notice  thereof,  prior  to  the 
day  when  the  same  shall  be  set  down  for  argument,  shall  have 
been  given  to  the  opposite  counsel.  7,  10,  11,  12,  20,  25,  27,  32, 
38,  39,  45,  51. 

158.  An  argument  list  shall  be  made  out  by  the  prothono- 
tdry  for  each  term  of  court,  the  cases  therein  being  placed  in  the 
following  order  [varying  in  the  different  districts],  except  when 
witnesses  are  to  be  heard,  after  which  other  cases  shall  be  heard 
in  the  order  of  priority  (seniority  of  term  and  number,  28, 35, 36) 
in  which  the  rules  shall  have  been  granted : 

Motions  for  New  Trials,  8,  11,  12,  13,  17,  22,  24,  25,  26,  27, 

28,  29,  33,  34,  35,  36,  37,  39,  44,  47,  50,  51. 

Motions  in  Arrest  of  Judgment,  8,  11,  12,  13,  17,  22,  24,  25, 
26,  28,  29,  33,  35,  36,  39,  44,  47,  50,  51. 

Exceptions  to  Reports  of  Referees  and  Auditors,  11. 

Petitions  for  the  Benefit  of  the  Insolvent  Laws,  15,  32. 

Proceedings  under  Landlord  and  Tenant  Acts,  15,  32. 

Other  cases  that  require  festinum  remedium,  15,  27,  32. 

Motions  for  Judgments  on  Points  Reserved,  17,  28,  33, 
35,  36. 

Exceptions  under  Act  of  1874  waiving  a  Trial  by  Jury,  17. 

Exceptions  to  Depositions,  17,  50. 

Demurrers,  33. 

Motions  for  Judgments  on  Special  Verdicts,  28,  33,  35,  36. 

Cases  Stated,  28,  33,  35,  36. 

Cerlioraris,  28,  32,  33,  35,  36,  45. 

Cases  involving  the  Distribution  of  Money,  8,  12,  25,  27, 

29,  37,  39,51. 

Road  Cases  shall  always  be  last,  22. 

But  this  rule  shall  only  apply  when  the  court  may  not 
have  sufficient  time  to  dispose  of  all  the  cases  on  the  list.    27 

169.  The  prothonotary  shall  place  all  cases  on  the  argu- 
ment list,  according  to  seniority  of  motion,  20,  except  that  cases 
involving  the  distribution  of  money  in  court,  or  in  the  hands  of 
assignees,  trustees  or  officers  of  the  court,  shall  have  preference. 
7,  19. 

160.  Ten  days'  notice,  preceding  the  first  day  upon  which 
the  list  is  to  be  taken  up,    of  the    ordering   of  a   cause   or 


322        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

matter  for  argument  on  the  general  list,  must  be  given  to  the 
attorney  of  record  of  the  opposing  party,  or  if  the  latter  have 
no  attorney  then  to  the  opposing  party  himself,  but  no  notice 
is  required  where  the  cause  has  been  ordered  upon  the  list 
by  the  court,  or  a  judge  thereof,  other  than  that  which  may  by 
it  or  him  be  directed  to  be  given  ;  nor  is  any  notice  demandable 
of  the  placing  upon  the  judgment  list  of  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence.     23. 

161.  All  motions,  rules  and  cases  for  argument  shall  be 
printed  (in  the  legal  newspaper,  19)  (one  week,  15  j  (ten  days, 
20)  (three  weeks,  19)  before  the  argument,  at  the  county's 
expense,  for  the  use  of  the  court  and  bar,  15,  19,  and  the 
cost  thereof  shall  afterwards  be  taxed  as  costs  in  the  case.     20. 

162.  The  prothonotary  shall  furnish  a  copy  of  the  list  of 
cases  set  for  argument  to  two  newspapers,  one  at  the  county  seat 
and  one  at  the  principal  town,  for  publication,  ten  days  prior 
to  the  argument  court.  He  shall  also  furnish  to  each  resident 
member  of  the  bar,  at  least  six  days  before  the  argument  court, 
a  printed  list,  in  pamphlet  form,  of  all  causes  set  down  for 
argument,  for  which  he  shall  be  allowed  seventy-five  cents  for 
each  cause  on  the  list,  to  cover  the  cost  of  the  same,  to  be  paid 
by  the  county,  as  provided  by  law.     47. 

163.  The  argument  list  so  prepared  shall  be  sufficient 
notice  of  the  intended  argument  of  any  case,  9,  28,  33,  35,  39, 
unless  the  opposite  party  have  no  attorney,  in  which  case  he 
shall  have  ten  days  previous  written  notice,  if  resident  in  the 
county,  5,  10,  14,  16,  41,  and  if  not  resident  therein  a  previous 
written  notice  for  thirty  days  (twenty  days,  40)  put  up  in  the 
prothonotary 's  office  shall  be  sufficient.     18,  36,  40. 

164.  On  the  Saturdays  of  each  week  shall  be  heard  the 
motions  and  rules  on  the  current  (and  deferred  motion)  lists. 
1,5,  10. 

165.  Gases  on  the  current  motion  list  not  answered  to,  shall 
be  placed  of  course,  without  further  order,  on  the  deferred  Inotion 
list  of  the  following  week.  Cases  on  the  deferred  motion  list  not 
answered  to,  shall  be  placed  of  course,  without  further  order,  on 
the  general  motion  list.     1. 

166.  On  the  third  calling  of  the  general  motion  and  argu- 
ment lists,  all  cases  not  answered  to  shall  be  finally  disposed  of; 
that  is  to  say,  demurrers,  motions  in  arrest  of  judgment  and 
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exceptions  shall  be  stricken  from  the  list ;  motions  for  rules  for 
new  trials,  to  take  off  non-suits,  rules  for  new  trials  and 
reserved  points,  shall  be  considered  as  submitted  without  argu- 
ment, and  decided  upon  the  report  of  the  judge  before  whom 
the  case  may  have  been  tried.  Rules  for  judgments,  and  all 
other  rules  nisi,  shall  be  discharged.  1. 

167.  The  court  will  sit  for  hearing  arguments  on  Monday 
of  each  week,  except  during  the  months  of  July  and  August, 
and  on  such  other  days  as  may  be  specially  fixed  for  the  hearing 
of  particular  causes.  The  cases  to  be  argued  shall  be  those  fixed 
either  by  the  order  of  the  court,  and  upon  twenty-four  hours' 
notice  to  the  other  side,  or  by  the  agreement  of  counsel 
concerned.     21. 

168.  All  cases  in  which  witnesses  are  called  shall  be  ready 
for  hearing  on  Tuesday  morning  of  each  week  of  argument 
court,  unless  otherwise  fixed  by  the  court  or  agreement  of  par- 
ties. Other  cases  upon  the  list  may  be  called  for  argument  at 
any  time  after  ten  days  entry  on  the  argument  book.     17. 

169.  No  argument  shall  be  heard  in  any  case  not  appearing 
upon  the  argument  list,  unless  by  leave  of  the  court  and  the 
consent  of  all  parties  in  interest,  10,  20,  39,  except  on  questions 
arising  during  the  term,  29,  and  on  motions  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence.  8,  12,  16,  25,  46,  47, 
49,  51. 

170.  The  absence  of  counsel  at  the  time  a  cause  is  called 
for  argument  shall  be  no  reason  for  suspending  or  delaying  the 
argument,  or  not  proceeding  therein,  unless  legal  cause  for 
such  absence  be  shown  to  the  court.  2,  23. 

171.  All  matters  upon  the  argument  list  shall  be  taken  up 
in  the  order  in  which  they  occur  on  the  list,  and  argued,  unless 
continued  by  consent  of  counsel,  or  by  special  order  of  the  court 
upon  sufficient  cause  shown.      16,  19,  20,  37. 

172.  If  neither  party  is  ready  when  a  case  is  called  it  shall 
be  placed  at  the  foot  of  the  list,  and  not  taken  up  until  all  the 
other  cases  have  been  called  in  their  order.     19,  37.        » 

173.  No  cause  on  either  argument  list  may  be  continued 
by  the  parties  more  than  twice  (three  times,  8,  25,  29),  unless 
by  consent  of  the  court  upon  special  grounds  shown  (but  the 
rule  on  application  will  be  dismissed,  8,  25,  29),  but  upon  the 
second  continuance  will  be  stricken  from  the  list  and  the  rule  or 
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motion  dismissed.  Cases  continued  cither  by  the  parties  or  by 
the  court,  will  be  put  upon  the  next  regular  list  without  further 
order,  unless  they  are  continued  to  a  particular  day.  Cases  not 
responded  to,  unless  continued  by  the  court,  will  be  dropped 
from  the  list.  12. 

174.  In  all  arguments  on  the  reports  of  referees,  or  writs 
of  certiorari,  or  motions  for  a  new  trial,  or  in  arrest  of  judg- 
ment, the  party  taking  the  exceptions  or  making  the  motion, 
shall  furnish  the  court  with  a  copy  of  the  exceptions,  or  the 
reasons  for  a  new  trial,  or  in  arrest  of  judgment,  ten  days  pre- 
vious to  the  argument.  19. 

175.  Briefs  of  argument,  either  typewritten  or  in  long 
hand,  upon  the  law  or  the  facts,  or  upon  either,  as  counsel  may 
think  expedient,  must  be  presented  after  any  argument  either 
at  law  or  in  equity,  which  is  addressed  to  the  court  alone, 
€xcept  when  such  argument  is  made  in  the  course  of  a  trial  before 
Rjury.  12. 

176.  In  all  cases  upon  the  motion  and  argument  lists  the 
party  who  is  entitled  to  begin  and  conclude  (each  party,  6,  7, 
10,  11,  13,  14,  15,  16,  27,  28,  35,  36,  38,  39,  42,  45,  50)  shall 
furnish  to  each  of  the  judges  (previous  to  the  argument,  7)  a 
paper  book,  23,  containing  a  full  and  distinct  statement  of  all  the 
facts  conducive  to  a  ready  apprehension  of  the  matter  to  be 
argued,  1,  5,  6,  7,  11,  13,  15,  16,  27,  28,  34,  35,  36,  37,  38,  39, 
44,  45,  48,  50  (and  the  points  proposed  to  be  discussed,  10,  14, 
52,  33,  42).  Supplemental  briefs  may  be  filed  upon  notice  to 
opposing  counsel.  27. 

177.  Paper  books  shall  be  either  written  in  a  plain  legible 
hand,  on  one  side  of  the  paper,  or  printed,  and  endorsed  with 
the  names  of  the  plaintiff  and  defendant,  or  petitioner,  as  the 
case  may  be,  and  also  the  names  of  the  counsel  furnishing  the 
paper  book.  3,  23.  When  the  paper  book  is  made  of  a  press 
copy  the  same  shall  be  backed  with  foolscap  paper,  and  the  copy 
trimmed  to  correspond  in  size.  1. 

178.  Paper  books  shall  contain  a  concise  statement  of  the 
points  relied  on  ;  under  each  point  shall  be  stated  the  authori- 
ties in  its  support;  and  when  facts  are  disputed  each  fact  shall 
be  stated  separately  with  a  reference  to  the  pages  of  the  testi- 
mony bearing  upon  it.  3, 
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179.  Upon  a  rule  for  a  new  trial,  in  arrest  of  judgment,  or 
to  take  oflF  a  non-suit,  the  paper  book  shall  contain  (1)  the 
names  of  the  parties  as  they  stood  on  the  record,  and  the  form 
of  action  ;  (2)  a  concise  history  of  the  case  showing  the  matters 
needful  in  order  to  a  ready  apprehension  of  the  question  to  be 
argued ;  (3)  a  copy  of  the  reasons  filed  in  support  of  the  appli- 
cation ;  and  (4)  a  brief  of  argument.     1,  23. 

180.  Upon  a  case  stated  the  paper  book  shall  contain  (1) 
the  names  of  the  parties;  (2)  a  copy  of  the  case  as  filed;  and 
(3)  a  brief  of  argument.  23. 

181.  Upon  a  rule  for  judgment  for  want  of  a  sufiScient 
afiSdavit  of  defence,  the  paper  book  shall  contain  (1)  the  names 
of  the  parties ;  (2)  copies  of  the  statement,  and  of  the  instru- 
ment in  suit,  book  accounts  sued  upon,  or  other  cause  of  action  ; 
(3)  a  copy  of  the  aflBdavit  or  affidavits  of  defence  filed ;  and  (4) 
a  brief  of  the  argument.  1,  23. 

182.  Upon  exceptions  to  the  report  of  an  auditor,  commis- 
sioner, referee,  or  of  road  viewers  the  paper  book  shall  contain 
(1)  the  names  of  the  parties  excepting,  the  nature  of  their 
interest  and  how  it  arises ;  (  (2)  a  copy  of  the  report,  I ) ;  (3)  a 
statement,  if  necessary,  of  the  case,  showinc^  the  matters  in  dis- 
pute ;  (4)  a  copy  of  the  exceptions  filed ;  and  (5)  a  brief  of  the 
argument.  1,  23. 

183.  Upon  certiorari  to  the  judgment  of  an  alderman  or 
justice  of  the  peace,  the  paper  book  shall  contain,  (1)  an  exact 
copy  of  the  transcript;  (2)  a  copy  of  the  exceptions  filed;  and 
(3)  a  brief  of  the  argument.    23.  * 

184.  Upon  rules  to  set  aside  sheriff's  sales  the  paper  book 
must  be  furnished  by  the  party  obtaining  the  rule,  and  must 
set  forth  the  price  for  which  the  premises  sold,  the  value  thereof 
as  resulting  from  a  fair  construction  of  the  depositions  and  the 
particulars  of  misdescription  or  other  irregularity.     1. 

185  In  every  other  ca.se  the  paper  book  shall  contain, 
analogously  to  the  requirements  in  enumerated  cases,  a  statement 
in  orderly  sequence  and  appropriate  divisions,  of  the  parties, 
the  subject-mutter  in  controversy,  the  facts  conducive  to  a  ready 
apprehension  of  the  precise  questions  at  issue,  with  copies  of  the 
petitions,  orders  and  exceptions  that  are  material,  and  a  brief  of 
argument.    23. 

186.   In  the  brief  of  argument  it  is  essential  that  the  names 
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of  the  cases  cited  be  given,  together  with  the  book  and  page  at 
which  the  report  of  the  case  begins,  and  that,  in  every  instance, 
the  principle  announced  by  the  decision  or  text-book  referred  to 
be  stated,  if  possible  in  the  language  of  the  same,  noting  the 
page  at  which  it  occurs ;  a  naked  reference  to  a  book  or  case 
will  not  be  suflBcient.  Cases  reported  in  the  State  Reports 
must  be  so  cited,  and  not  by  reference  to  an  unofficial  report  in 
which  they  may  also  appear.    23. 

187.  In  no  case  will  the  court  receive  written  without  oral 
argument.    23. 

188.  In  all  cases  the  remarks  of  counsel  must  be  pertinent, 
and  confined  to  the  evidence  or  matter  before  the  court.  8,  9,  12, 
16,  28,  33,  36,  41,  46,  49. 

189.  Upon  rules  to  show  cause  of  action,  or  to  dissolve 
(foreign)  attachments  the  party  who  is  to  show  cause  is  to 
begin  and  conclude ;  in  all  other  cases  the  party  who  obtains 
the  rule  to  show  cause,  or  who  holds  the  affirmative  of  the 
issue,  is  to  begin  and  conclude,  1,  6,  6,  8,  9,  10,  11, 12,  14,  15, 18, 
20,  21,  22,  23,  25,  26,  27,  29,  30.  32,  34,  36,  37,  39,  41,  42,  43,  44, 
45,  46,  48,  49,  51,  except  that  in  argument  on  reserved  points  the 
counsel  who  presented  the  points  to  the  court,  and  in  a  motion 
in  arrest  of  judgment,  or  for  a  new  trial,  the  counsel  of  the 
party  making  the  motion  shall  begin  and  conclude.  16,  19,  24, 
28,  33,  47. 

190.  In  all  arguments  on-  rules  to  show  cause,  excep- 
tions, etc.,  the  counsel  having  the  burden  of  proof  shall  state  all 
the  points  both  of  fact  or  law  upon  which  he  relies,  and  sub- 
mit his  authorities.  After  being  replied  to  by  opposing  counsel, 
he  shall  have  the  conclusion,  but  shall  be  confined  to  answer- 
ing the  argument  of  the  opposing  counsel,  43,  and  if  other 
points  are  made  or  authorities  citeU  the  opposite  party  shall 
have  the  right  to  reply  thereto.   22. 

191.  Unless  otherwise  specially  directed,  two  counsel, 
but  not  more,  may  be  heard  on  each  side  of  a  cause  or  matter 
on  the  argument  lists,  23  (and  one  counsel  on  each  side  in  a 
case  on  the  motion  lists,  1).  The  counsel  of  the  party  having, 
according  to  the  practice  of  the  court,  the  right  to  begin 
shall  state  the  grounds  relied  upon,  and  cite  all  the  authorities 
intended  to  be  adduced  in  their  support.  The  counsel  of  the 
opposite  party  shall  then  be  fully  heard ;  if  two,   they  shall 
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follow  each  other  in  order  of  seniority.  The  counsel  who 
began,  if  alone,  shall  reply ;  if  two  are  concerned  on  that  side, 
this  duty  shall  devolve  upon  his  colleague.  The  reply  is  to  be 
confined  to  an  examination  of  the  points  made  by  the  opposite 
•counsel.  1,  8,  20. 

192.  When  two  or  more  counsel  argue  on  the  affirmative, 
•one  shall  open  stating  in  connection  with  his  argument,  the 
points  of  law  and  authorities  on  which  he  relies;  the  counsel 
for  the  negative  shall  then  speak  in  succession,  and  be  followed 
in  reply  by  the  remaining  counsel  for  the  affirmative.  The 
same  rule  shall  be  observed  in  arguing  incidental  questions 
arising  during  a  trial.  Whenever  the  dispatch  of  business 
may  require  it,  the  court  shall  limit  the  time  to  be  occupied  in 
argument.    22. 

193.  The  counsel  maintaining  the  affirmative  side  of  the 
question  shall  have  the  right  of  conclusion,  previously  stating 
briefiy  the  material  facts  necessary  to  a  proper  understanding 
of  the  case,  when  on  the  argument  list,  and  reading  or  giving 
notice  to  the  adverse  counsel  of  the  authorities  and  points  of 
law  upon  which  he  means  to  rely.  11,  43.  There  shall  be  but 
-one  argument  to  the  jury  on  each  side  of  the  case  unless 
■otherwise  arranged,  with  leave  of  the  court,  before  the  argu- 
ment begins.    40. 

194.  All  the  authorities  relied  upon  by  the  counsel  in  any 
•case  shall  be  cited  before  the  concluding  argument  on  the  other 
side.    24,  47. 

195.  No  expression  shall  be  made  refiecting  upon  the  per- 
:Sonal  character,  or  official  integrity  of  an  attorney,  or  officer  of 
the  court,  nor  of  any  judge  of  this  or  of  the  Supreme  Court, 
when  he  is  not  a  party  or  witness  in  the  cause.  8,  9,  12,  16,  28, 
55,  46,  49. 

196.  One  counsel  shall  not,  in  consequence  of  any  supposed 
misstatement,  interrupt  another  while  the  latter  is  addressing 
the  jury  ;  but  the  former  counsel  may  take  down  the  misstate 
ment  in  writing,  and  after  the  latter  has  finished  his  address,  if 
be  deems  the  misstatement  important,  call  the  attention  of  the 
•court  to  it,  and  have  it  corrected,  15,  16,  32,  40,  nor  shall  one 
•counsel  interrupt  another  while  addressing  a  law  argument  to 
the  court,  unless  by  leave  of  the  counsel  presenting  his  argu- 
ment. 10. 
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197.  No  counsel  will  be  permitted  to  address  the  court,  or 
the  court  and  jury,  for  more  than  (one  hour,  4,  16,  25,  29,  42, 
46,  49,  51)  (half  an  hour,  5,  10,  14,  23,  28,  33,  35,  40,  41) 
(fifteen  minutes,  30,  37,  48)  (forty-five  minutes  altogether,  2) 
without  the  special  leave  of  the  court. 

,  1^98.  Addresses  of  counsel  shall  not  exceed  the  following 
limits,  unless  the  time  is  enlarged  by  the  court :  In  opening  the 
case  five  minutes  ;  on  questions  of  evidence  during  the  trial,  five 
minutes  (ten  minutes,  10) ;  to  the  court  on  the  law  of  the  case 
after  the^testimony  has  closed,  ten  minutes  (fifteen  minutes,  14)  \. 
to  the  jury  on  the  facts,  thirty  minutes  (forty-five  minutes,  10), 
(one  hour,  40);  and  in  trifling  cases  the  time  may  be  further 
reduced  at  the  discretion  of  the  court,  17,  60,  or  the  time  may 
be  enlarged  by  the  court  in  its  discretion.  6,  14,  40. 

199.  In  summing  up  a  cause  to  a  jury  no  counsel  shall  be 
permitted  to  occupy  more  than  one  hour,  8,  24  (and  where  the 
evidence  is  short,  or  the  matter  not  important,  counsel  may  be 
limited  to  a  less  time,  at  the  discretion  of  the  court,  16,  18,  28> 
33,  35,  36,  37,  39,  48.  When  two  counsel  on  a  side  address  the 
jury,  they  shall  not  in  the  aggregate  exceed  one  and  a  half  hours. 
6,27.  (Arguments  on  questions  of  evidence,  and  other  intermedi- 
ate points  raised,  shall  not  exceed  (ten  minutes,  41)  (fifteen  min- 
utes, 37,  48).  (But  the  court  may  in  its  discretion,  enlarge  these 
limits  by  special  order.  8,  30,  37,  41,  48).  If  two  counsel  are 
opposed  by  one  only  (they  will  together  be  limited  to  the  same 
time  allowed  to  him,  18,  27,  28,  33,  36,  36)  he  shall  not  hereby 
be  limited  to  one  hour.  19. 

200.  No  counsel  shall  be  permitted  to  occupy  more  than 
forty-five  minutes  in  the  argument  of  any  cause  tried  by  jury, 
unless  with  the  special  permission  of  the  court,  and  only  in  such 
cases  as  may,  in  their  judgment,  imperatively  require  a  relaxa- 
tion of  the  rule.    2 

201.  Counsel  may,  if  they  think  proper,  be  permitted  to 
make  such  arrangement  as  that  one  counsel  may  occupy  more 
than  one  hour  of  the  time  allotted,  it  being  expressly  ordered 
that  his  colleague,  if  he  has  any,  be  restricted  in  his  argument 
to  the  residue  of  the  time.    2. 

202.  In  their  addres.ses  to  the  jury,  the  counsel,  where  there 
are  two  or  more  on  the  same  side,  shall  endeavor  to  apportion  the 
argument  among  themselves,  so  as  to  avoid  going  over  the  same 
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ground,  or  repeating  the  same  reasonings ;  and,  in  citing  cases 
during  the  trial,  tbej  shall  only  read  such  parts  of  the  opinion  as 
apply  to  the  position  they  are  encountering  or  sustaining ;  the 
facts  of  the  case,  or  the  arguments  of  counsel,  if  they  deem  it 
necessary  to  refer  to  them,  they  may  give  memoriter.  Greater 
latitude,  however,  is  to  be  allowed  to  counsel  replying  to  cases 
cited.  2. 

208.  Xo  more  than  two  counsel  on  a  side  shall  be  permitted 
to  sum  up  the  evidence  to  the  jury,  16,  33,  or  to  address  the  court 
on  any  legal  questions.  7,  8,  12,  16,  21,  24,  25,29  39,  45,  46, 
47,  49,  51. 

204.  Upon  the  trial  of  appeals  from  justices  of  the  peace 
(actions  for  oral  slander,  actions  of  assumpsit  for  the  recovery  of 
accounts,  36,)  (where  the  matter  in  controvorsy  is  too  small,  or 
the  case  too  plain  to  justify  a  consumption  of  time,  18,  28,  35,  36), 
not  more  than  one  counsel  on  each  side  shall  be  heard,  without 
permission  of  the  court.  4,  7,  8,  11,  12,  16,  18,  22,  25,  26,  27,  28, 
33,  34,  35,  36,  39,  43,  44,  45,  46,  49,  51. 

205.  After  the  evidence  in  a  cause  is  closed,  neither  party 
shall  be  entitled  to  address  the  jury  by  more  than  two  counsel 
(one  counsel,  1,  14),  and  not  more  than  three  hours  (two  hours, 
32)  (one  hour,  12)  shall  be  consumed  by  either  party,  12,  32; 
but  this  period  may  be  enlarged  or  abridged  by  the  court  in  its 
discretion. 

206.  When  there  are  two  or  more  counsel  on  one  side,  and 
only  one  on  the  other,  he  will  be  permitted  to  occupy  the  same 
time  that  is  allotted  to  them.    2. 


ARREST  OF  JUDGMENT 
[See  New  Trials.] 

ARTISTS 

[See  Experts.] 
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ASSESSMENT  OP  DAMAGES 

[See  also  J  1164.] 

207.  In  all  cases  in  which  it  becomes  the  duty  of  the 
prothonotarj  to  enter  judgment,  he  shall  at  once  assess  the 
damages.    23. 

208.  In  cases  of  judgment  by  default  (where  the  action  is 
on  a  promissory  note,  bill  of  exchange,  book  account,  assump- 
sit for  payment  of  a  sum  certain,  or  an  award,  2,  10,  16,  34, 
36,  37,  39,  40,  42),  and  in  all  cases  where  the  damages  are  cer- 
tain, or  may  be  rendered  so  by  calculation,  the  prothonotary 
shall  assess  the  damages,  2,  9,  10,  11,  13,  17,  19,  20,  21,  23,  24, 
26,  26,  27,  28,  29,  30,  34^  36,  37,  39,  43,  45,  46,  48,  49,  51.  He 
shall  also  ascertain  them  if  the  defendant  does  not  object,  in  all 
other  cases  founded  on  contract  and  sounding  in  damages,  giving 
four  days  (five  days,  16,  42)  notice  of  the  time  fixed  for  the 
assessment.  But  if,  in  cases  of  the  latter  class,  the  defend- 
ant objects,  or  if  the  action  is  founded  on  a  tort,  the  dama- 
ges shall  be  assessed  by  a  jury  of  inquiry.  2,  7,  16,  20,  36,  38, 
39,  40,  42,  45. 

209.  When  the  demand  is  for  a  sum  certain,  or  the  amount 
may  be  ascertained  by  calculation,  the  prothonotary  shall 
determine  the  amount  of  the  judgment,  4,  12,  41,  44;  in  all 
other  cases,  the  court,  on  motion  of  the  plaintiff,  may  charge 
the  jury  in  attendance  at  any  court,  subsequent  to  the  entry  of 
the  judgment,  to  inquire  of  the  damages,  or  the  cause  may  be 
placed  on  the  trial  list,  according  to  its  number  and  term,  for  the 
purpose  of  having  the  damages  assessed.  3. 

210.  In  all  judgments  by  default,  where  the  plaintiff  has 
filed  an  affidavit  of  the  amount  of  his  claim,  the  judgment  shall 
be  for  that  amount.  In  other  cases  the  prothonotary  shall 
liquidate  the  amount,  where  from  the  nature  of  the  action,  it  may 
be  done  without  a  jury  of  inquiry.    9,  14,  27,  41,  47,50. 

211.  In  judgments  by  default  on  appeals  from  justices  of 
the  peace,  the  amount  shall  be  liquidated  by  the  judgment  of  the 
justice  with  interest,  6,  28,  30,  34,  35,  45,  48,  unless  a  statement 
be  filed,  in  which  case  it  shall  be  liquidated  therefrom.  18,  37. 

212.  In  all  cases  of  judgments,  by  default,  in  actions  founded 
upon  contract  (except  for  breach  of  promise  of  marria*ge)  other 
than  those  founded  on  bond,  note,  bill  of  exchange  or  accept- 
ance, proof  of  the  indebtedness  of  defendant  to  plaintiff  may 
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be  made  by  the  affidavit  of  any  competent  witness  to  be  filed  in 
the  cause  ;  and  the  prothonotary  shall  assess  the  amount  due,  as 
proved  by  said  affidavit.    32. 

213.  Whenever  judgment  is  taken  by  default  against  a 
^defendant  in  an  action  of  assumpsit,  or  scire  facias  upon  a  mort- 
gage, recognizance,  mechanic's  lien,  municipal  lienor  judgment, 
the  prothonotary  shall  immediately  liquidate  the  same  from  the 
statement  filed  by  the  plaintiff,  or  the  record,  or  recorded  instru- 
ment upon  which  the  scire  facias  is  issued,  and  enter  the  judg- 
ment  for  the  amount  that  appears  to  him  to  be  due.     18. 

214.  Writs  of  inquiry  shall  issue  of  course  where  by  law  or 
the  usual  practice  damages  are  to  be  liquidated.  4,  8,  9,  10,  11, 
12,  13,  14,  16,  20,  23,  24,  25,  26,  27,  28,  29,  34,  36,  39,  41,  42, 
43,  44,45,  46,  47,  49,  51. 

215.  Ten  days  (four  days,  2,  16,  42),  (five  days,  27),  (four- 
teen days,.  39),  notice  shall  be  given  the  defendant,  (or  his  bail, 
52)  of  the  time  and  place  fixed  for  the  execution  of  the  writ, 
2,  14,  15, 16,  20,  26,  27,28,  30,  36,  37,  42.  If  defendant  is  a 
non-resident  of  the  county,  and  in  cases  of  foreign  attachment, 
notice  must  be  posted  in  the  prothonotary's  (and  sheriff's  office 
during  said  ten  days,  12,  51)  office  twenty  days  prior  thereto. 
15,  32. 

216.  Notice  shall  be  served  personally  on  the  defendant  if 
he  can  be  found  in  the  county,  and  shall  be  sufficient  if  served 
personally  upon  him  anywhere.  Otherwise,  if  a  non-resident 
of  the  county,  such  notice  may  be  given  by  publication 
in  such  manner  as  the  court,  or  a  law  judge  at  chambers,  shall, 
under  the  circumstances  of  the  case,  direct.  At  least  four  days* 
previous  notice  shall  always  be  given  of  the  execution  of  a  writ 
of  inquiry  of  damages.    7,  38. 

217.  The  plaintiff  must  give  written  notice,  ten  days  before 
the  execution  of  a  writ  of  inquiry  of  damages,  to  the  defendant 
in  person  at  his  usual  place  of  abode.  If  not  to  be  found  in 
the  county,  then  such  notice  shall  be  posted  and  remain  in  the 
respective  offices  of  the  prothonotary  and  sheriff  during  said  ten 
days.     8,  29. 

218.  Upon  motion  and  cause  shown  the  writ  may  be  exe- 
cuted at  the  bar  of  the  court,  4,  10,  (upon  ten  days'  notice,  5) 
snd  judgment  thereon  rendered  during  the  same  or  the  next 
term,  8,  9,  11,  12,  13,  14,  16,  20,  23,  24,  25,  26,  27,  28,  29,  30, 
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34,  36,  37,  39,  40,  41,  42,  43,  44,  45,  46,  47,  48,  49,  51.  In  such 
cases,  ten  days  notice  must  be  given  the  defendaAt,  or  his 
attorney,  if  resident  in  the  county.  18. 

219.  All  juries  of  inquiry  for  the  assessment  of  damages^ 
shall  be  taken  from  the  panel  attending  at  some  term  of  court, 
and  the  proceedings  thereupon  shall  be  as  prescribed  by  the 
27th  section  of  the  Act  of  22nd  May,  1722.      7,  38. 

220.  Exceptions  to  the  inquisition  must  be  filed  within  the 
first  (four  days,  16,  28,  39)  (five  days,  5,  27)  of  the  term  to 
which  the  writ  is  returnable,  otherwise  final  judgment  will  be 
entered.     5,  27,  28,  39,  on  motion.     16. 


ASSIGNEES,  TRUSTEES  AND  COMMITTEES 
[See  also  H  1625- 1629,  1639  ^"^  1^40 

221.  All  assignees  for  the  benefit  of  creditors  shall,  imme- 
diately after  recording  the  deed  of  assignment,  cause  to  be 
printed  in  the  legal  paper,  and  two  newspapers  of  general  circu- 
lation in  this  county,  once  a  week  for  six  successive  weeks, 
notices  to  all  debtors  and  creditors  of  the  assignor,  to  make 
settlement  with  the  assignee  without  delay.    2. 

222.  In  cases  of  assignments  for  the  benefit  of  creditors 
reserving  the  $300  exemption,  the  assignee  or  assignees  shall, 
within  30  days  after  acceptance  of  the  trust,  cause  the  exemption 
appraisement  to  be  made,  having  posted  notices  of  the  time 
and  place  thereof  in  the  prothonotary's  office  at  least  five  day» 
in  advance  of  the  same.  The  said  appraisement  shall  there- 
upon be  filed  forthwith  in  the  prothonotary's  office,  and  by  him 
brought  into  court  for  confirmation  nisi,  on  the  motion  day  next 
following  the  filing  of  the  same.  If  no  exceptions  to  the  same 
be  filed  in  said  office  (within  ten  days,  11,  43)  (before  the  Rule 
Day  of  the  next  succeeding  term,  23)  the  confirmation  shall 
become  absolute  of  course.    11,  23,  43. 

223.  An  assignee  making  sale  of  real  estate  by  order  of 
court  shall  file  his  account  thereof  within  ninety  days  from  the 
date  of  confirmation  of  the  sale,  unless  an  enlargement  of  time 
bo  granted  upon  application  to  the  court  and  cause  shown ; 
otherwise  the  assignee  shall  not  be  entitled  to  any  commissions 
upon  the  sale.     23. 

224.  A  citation  to  any   assignee  or  trustee  to  appear  and 
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exhibit  an  account  (pursuant  to  the  7th  section  of  the  Act  of 
14th  June,  1836,  36)  shall  be  of  course  one  year  from  his 
appointment,  50,  and  upon  the  filing  of  the  proper  petition  and 
affidavit  by  any  person  interested,  or  co-trustee  or  co-assignee, 
shall  be  issued  bythe  prothonotary,  14,  requiring  the  said  assig- 
nee or  trustee  to  appear  and  exhibit  his  account  under  oath  or 
affirmation  (within  15  days  (30  days,  37)  from  the  service 
thereof,  9,  17,  28,  33,  35,  36,  37,  40,  41)  by  the  first  day  of  the 
oext  succeeding  term,  after  ten  days'  notice.     16,  42. 

225.  A  citation  under  the  11th,  13th  and  1 6th  sections  of 
the  Act  of  14th  June,  1836,  relating  to  assignees  and  trustees, 
may  be  issued  by  the  prothonotary  in  vacation,  returnable  on 
the  first  day  of  the  next  succeeding  terra,  upon  the  filing  in  his 
office  of  the  proper  petition  and  affidavit  by  any  person  entitled 
to  apply  for  the  said  citation.  All  citations  issued  under  the 
said  sections  of  the  Act  in  term  time  or  vacation,  shall  be  served 
at  least  ten  days  before  the  day  of  appearance,  unless  where 
otherwise  specially  ordered.  47.  Where  the  circumstances  of 
the  case  require  it,  and  a  special  court  is  requested  by  any  appli-* 
cant,  the  petition  and  required  affidavit  of  facts  shall  be  pre- 
sented in  vacation  to  the  judge  of  the  court,  who  may  make  the 
order  and  fix  the  time  of  appearance  to  suit  the  emergenc}'. 
When  it  shall  be  necessary  to  convene  a  special  court,  accord- 
ing to  the  34th  section  of  the  Act  of  14th  June,  1836,  the  judge 
to  w^hom  application  is  made  shall  make  a  written  order  to  that 
eflfect,  directed  to  the  prothonotary,  along  with  the  order  to  issue 
a  citation,  and  stating  the  time  and  place  of  the  holding  thereof. 
In  making  out  the  citation,  the  prothonotary  shall  specially  state 
therein  that  it  is  returnable  at  a  special  court  to  be  convened 
at  the  time  and  place  so  fixed  for  the  hearing  of  the  case.    36. 

226.  [Various  times,  depending  on  local  conditions,  are 
fixed  for  the  hearing  and  confirmation  of  accounts  of  assignees 
and  trustees  within  the  jurisdiction  of  the  courts  of  common 
pleas.] 

227.  When  accounts  are  filed  by  assignees  or  trustees,  the 
prothonotary  shall  give  notice  thereof  by  publication  previous 
to  a  regular  term,  and  therewith  publish  this  rule  ;  and  confir- 
mation nisi  on  the  first  day  of  such  term  shall  be  of  course,  and 
confirmation  absolute  on  the  second  Monday  shall  be  of  course, 
unless  exceptions  be  previously  filed.     22. 
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228.  A  notice  of  the  filing  of  all  accounts  of  assignees^ 
trustees,  receivers  and  committees  shall  (unless  the  court  other- 
wise specially  order,  42)  be  published  for  four  weeks  consecu- 
tively (two  weeks,  6)  (three  weeks,  6,  11.  16, 18,  36,  39,  42,  43, 
44)  (thirty  days,  12)  in  two  newspapers  of  the  county  (one 
newspaper,  13,  19)  (three  newspapers,  1,  2,  17)  (one  of  which 
shall  be  at  the  county  seat,  37)  (one  of  which  shall  be  the  paper 
designated  by  the  court  for  the  publication  of  legal  notices,  1,  2, 
5)  (of  different  politics,  and  having  the  largest  circulation,  or  a& 
shall  be  designated  by  the  court,  7)  setting  forth  that  the  account 
will  be  allowed  by  the  court  at  a  certain  time  to  be  stated  in  the- 
notice  (not  less  than  twenty  days  from  the  filing  of  the  account^ 
5),  unless  cause  be  shown  to  the  contrary.  1,  2,  3,  4,  5,  6,  7,  8,  9^ 
10,  11,  12,  13, 14,  15,  16,  17, 18,  19,  20,  21,  23,  26,  26,  27,  28,  29,. 
32,  33,  35,  36,  39,  40,  41,  42,  43,  44,  45,  46,  47,  49,  50,  51.  The 
time  fixed  shall  be  the  next  regular  session  of  the  court,  which 
shall  occur  more  than  four  weeks  after  the  first  of  such  notices 
has  been  given.     37. 

229.  On  the  day  fixed  in  such  notice,  due  proof  being  mad& 
of  such  publication  (and  no  exceptions  having  been  filed,  the 
account  shall  be  confirmed  absolutely,  1,  6, 11, 13,  39,  40,  42),  the- 
account  shall  be  confirmed  nisi,  and  unless  exceptions  be  filed, 
or  an  auditor  moved  for  [within  a  time  varying  from  three  day& 
to  three  weeks],  the  same  shall  be  confirmed  absolutely,  2,  5,  7, 
8,  10,  15,  16,  17,  18,  19,  20,  21,  26,  29,  32,  34,  36,  38,  43,  44,  45, 
46,  47,  49,  50,  51,  and  shall  be  so  marked  by  the  prothonotary. 
18.  The  costs  of  advertising  shall  be  allowed  as  a  credit  in  the 
account,  14,  19,  27,  28,  33,  35, 37,  and  shall  be  fully  itemized  in  the 
account  so  that  they  may  be  inspected  by  the  court.  2.  [In  the 
23rd  District  the  confirmation  nisi  is  of  course,  and  notice 
by  posting  and  advertisement  follows  that  confirmation  ;  and  in 
the  19th  District  an  advertisement  is  required  both  before  and 
after  the  confirmation  nisi.] 

230.  Every  account  shall  bear  the  certificate  of  a  practicing 
attorney  that  he  has  examined  the  same  in  connection  with  the 
vouchers,  and  has  satisfied  himself  as  to  its  correctness,  and  in 
default  of  such  certificate,  the  account  will  not  be  passed  by  the 
court.  43. 

231.  No  account  will  be  confirmed  until  after  the  vouchers 
in  support  thereof  shall  be  filed.  4,  9,  25,  26,  29,  41,  44,  46. 
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232.  No  account  will  be  allowed  or  passed  which  contains 
any  credits  whatever  for  compensatory  fees  to  any  county 
officer,  or  any  fee  or  reward  whatever,  not,  or  more  than  is, 
allowed  by  some  Act  of  Assembly.  It  shall  be  the  duty  of  the 
respective  officers  having  custody  of  accounts  to  inform  the  court 
of  any  such  credit  before  the  account  shall  be  confirmed.  7. 

233.  Exceptions  to  any  such  account  must  be  filed  on  or 
before  the  third  day  (of  the  second  week,  4)  of  the  term  (other- 
wise they  will  not  be  heard,  9,  12,  25),  at  which  the  same  is 
presented  for  confirmation.  4. 

234.  Exceptions  may  be  signed  by  the  party  or  his  attor- 
ney, and  where  an  affidavit  is  required  to  matters  of  fact  set 
forth  therein,  the  same  may  be  made  by  any  person  having 
knowledge  thereof.  T. 

235.  When  exceptions  are  filed,  the  prothonotary  shall 
forthwith  place  the  case  upon  the  argument  list  for  the  third 
week  of  the  term.  4. 

236.  A  final  decree  upon  an  account  of  assignees,  trustees 
or  committees,  may  be  opened  and  corrected  where  no  rights 
have  changed  in  consequence  of  it;  (1).  Upon  motion,  as 
to  mistakes  of  calculation  and  clerical  errors  apparent  on  the  face 
of  the  record,  and  as  to  matters  necessary  to  be  inserted  in  the 
decree  to  make  it  formal  or  complete,  and  inadvertently  omitted; 
(2).  On  petition  for  a  rehearing,  specifying  the  errors  alleged, 
and  if  the  error  does  not  appear  on  the  face  of  the  record, 
that  the  facts  came  to  petitioner's  knowledge  since  the  decree, 
or  that  unnecessary  injustice  will  result  if  the  decree  stands ;  (3) 
by  bill  of  review.  23,  39. 

237.  No  final  account  of  an  assignee  or  trustee  will  be 
opened  to  allow  exception  to  any  part  of  it,  after  confirmation, 
except  on  a  petition  in  the  nature  of  a  bill  of  review,  specifying 
the  particular  error  or  omission  alleged,  accompanied  by  an 
affidavit  of  the  truth  of  matters  not  contained  therein  ;  and 
where  the  objection  to  the  decree  of  confirmation  arises  upon 
facts  not  apparent  on  the  face  of  the  proceedings,  the  petition 
shall  further  show  that  they  came  to  the  knowledge  of  the 
party  since  the  confirmation  of  the  account.  16.  42,  47. 

238.  The  prothonotary  shall  record  in  a  book  kept  for 
that  purpose  the  accounts  of  assignees,  committees,  trustees, 
sequestrators,  and  all  reports  of  auditors  thereon,  and  of  the 
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distribution  or  appropriation  of  moneys  made  thereby,  omitting, 
however,  the  evidence  upon  which  said  reports  are  based,  4, 
and  also  all  petitions,  inventories,  and  returns  relating  to  trust 
estates  and  estates  of  insolvents,  21,  and  to  the  sales  of  real 
estate  made  under  order  of  the  court.  29. 

239.  The  manner  of  proceeding  in  this  court  in  relation  to 
assignees  and  trustees,  to  obtain  the  appearance  of  persons 
amenable  to  its  jurisdiction,  to  compel  obedience  to  its  orders 
and  decrees,  and  to  enforce  execution  thereof,  shall  be  the  same 
as  provided  in  the  57th  section  of  the  Act  of  29th  March,  1832, 
relating  to  the  Orphans'  Court,  except  in  cases  otherwise 
specially  provided  for.    36. 

240.  No  assignee,  trustee  or  committee  of  a  lunatic  or 
habitual  drunkard  shall  be  discharged  upon  his  own  application, 
unless  fifteen  days*  personal  notice  of  the  application  be  given 
to  the  parties  interested,  if  such  notice  be  practicable ;  if  not 
practicable  then  notice  shall  be  given  by  advertisement.    3. 

241.  A  trustee,  assignee  or  committee  will  be  discharged, 
or  his  appointment  revoked,  upon  his  own  petition,  only  after  full 
compliance  with  the  requirements  of  section  22  of  the  Act  of 
14th  June,  1836,  and  the  decree  shall  not  be  entered  or  take 
effect,  unless  otherwise  directed,  until  after  his  successor  in  the 
trust  has  given  bond  in  the  sum  and  with  the  sureties  approved 
by  the  court.     16,  23,  39. 

242.  Every  corporation  when  first  applying  to  be  appointed 
trustee  without  security,  or  to  become  security,  in  the  courts  of 
this  county,  shall  make  application  by  petition,  whereupon 
the  court  will  appoint  an  examiner  to  investigate  its  financial 
condition,  and  make  report  of  the  same  to  the  court.    15. 

243.  Every  such  corporation  shall  file  with  the  prothono- 
tary  semi-annually  thereafter,  on  the  first  Monday  of  January 
and  July,  and  oftener  if  requested  by  the  court,  a  statement 
sworn  to  by  one  of  its  officers  having  knowledge  of  the  facts, 
setting  forth  the  financial  condition  of  said  corporation,  with  a 
list  of  the  cases  in  which  it  may  have  become  surety,  or  have 
been  appointed  trustee  without  security,  and  the  amounts  of 
funds  in  the  control  of  each,  the  total  amount  of  trust  funds  in 
its  possession,  with  a  list  of  the  same,  and  that  all  its  trust 
funds  are  kept  separate  and  apart  from  the  assets  of  the  corpora- 
tion, and  are  invested  in  such  securities,  naming  them,  as  are 
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authorized  by  law,  aad  in  such  manner  as  to  designate  the  trust 
to  which  each  and  every  investment  belongs,  and  shall  furnish 
such  other  information  as  the  court  may  from  time  to  time 
order.     15. 

244.  All  trust  companies  now  or  hereafter  authorized  by 
law  to  become  trustees,  receivers,  or  to  act  in  other  fiduciary 
capacities,  shall,  at  least  twice  in  each  year,  in  May  and 
November,  present  to  the  court  a  full  itemized  statement  setting 
forth  the  amount  of  capital  stock,  whether  or  not  the  charter 
creates  any  and  what  individual  liability,  what  amount  of  cash 
has  been  actually  paid  in,  what  is  the  par  value  of  the  stock, 
what  the  last  market  or  selling  value  of  the  stock,  what  amount 
of  trust  funds  of  every  kind,  character  or  nature,  are  then  fn 
the  hands  or  under  the  control  of  said  corporation,  how  said 
funds  are  invested,  naming  the  several  securities,  what  the 
assets  of  the  company  are,  whether  it  has  any  and  what  reserve 
fund  for  contingent  liabilities,  losses,  etc.    32. 

245.  No  such  corporation  shall  be  appointed  by  the  court 
until  after  a  full  statement,  as  above  required,  shall  have  been 
presented,  and,  if  the  court  shall  deem  it  proper,  not  until  an 
examiner  has  been  appointed  and  has  reported  to  the  court.   32. 

246.  The  court  may  at  any  time  appoint  a  suitable  person  ' 
to  investigate  the  affairs  and  management  of  any  such  corpo- 
ration, who  shall  report  to  the  court  the  manner  in  which  its 
trust  investments  are  made ;  his  opinion  of  the  efficiency  of 
the  several  officers  of  the  company,  and  of  the  prudence  and 
safety  of  its  investments,  and  the  security  afforded  to  those 
whose  interests  are  in  its  keeping.  The  expense  of  such  inves- 
tigation shall  be  paid  by  the  company,  but  shall  be  fixed  by  the 
court  in  case  of  any  disagreement.     32. 


ASSUMPSIT 
[See  Affidavits  of  Defence,  Pleading  and  Practice] 


338        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

ATTACHMENTS  ' 
[See  also,  2  648] 

247.  The  prothonotary  shall  endorse  upon  every  writ  of 
attachment  execution,  and  upon  every  writ  of  scire  facias 
against  garnishees  in  foreign  attachment,  a  rule  upon  the 
garnishee  to  file  under  oath  an  answer  to  the  writ,  stating 
whether  or  not  at  the  time  of  the  service  of  the  attachment 
upon  him,  or  at  any  time  since,  he  had  in  his  possession  or 
control  any  goods,  merchandise,  moneys  or  effects,  belonging  to 
the  defendant,  and,  if  so,  the  nature,  amount  and  value  of  the 
same.  If  the  garnishee  fails  to  make  answer  as  aforesaid  on 
or  before  the  return  day  of  the  writ,  judgment  by  default  in 
the  proper  form  shall  be  entered  against  him  by  the  prothono- 
tarv.  27,  29. 

248.  The  prothonotary  shall  endorse  upon  every  writ  of 
attachment  execution,  and  upon  every  writ  of  scire  facias  against 
garnishees,  the  following  notice :  **  To  the  within-named  gar- 
nishee :  You  are  required  by  rule  of  court  to  file  under  oath 
an  answer  to  this  writ  within  twenty  days  after  the  return 
day  thereof,  stating  whether  or  not,  at  the  time  of  the  service 
of  the  attachment  upon  you,  or  at  any  time  since,  you  had  in 
your  possession  or  control  any  goods,  merchandise,  money  or 
effects  belonging  to  the  defendant  (or  defendants,  or  either  of 
them,  if  more  than  one,  20)  (or  were  in  any  manner  indebted 
to  him,  37,)  and  if  so,  the  nature,  amount  and  value  of  the 
same  (and  the  amount  of  such  indebtedness,  37).  If  you  fail 
to  make  answer  as  aforesaid,  within  the  time  aforesaid,  judg- 
ment may  be  taken  against  you  by  default."  20,  37. 

249.  When  interrogatories  are  filed  and  a  rule  entered  to 
answer,  at  the  time  of  filing  the  prajcipe  the  prothonotary 
shall  endorse  on  the  writ  as  follows  : 

'*  Interrogatories  filed  by  the  plaintiff  and  rule  on 
garnishee  to  answer  the  said  interrogatories  on  or  before  the 

day  of  otherwise  he  the   said 

will  be  deemed  and  taken  to  have  in  his  hands,  mpnies  suffi- 
cient to  pay  the  judgment  of  the  said  plaintiff,  to  wit, 
$  with  all  costs;  and  judgment  will  be  entered  against 

the  said  accordingly."  16.      Copies  of  the    writ 

and  endorsement  shall  be  left  with  the  defendant  in  the  execu- 
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tioD,  and  the  garnishee,  or  at  their  places  of  abode,  and  the 
garnishee  shall  also  be  served  with  a  copy  of  the  inter- 
rogatories.   42. 

250.  Attachments  execution  may  be  made  returnable  at 
any  return  day  of  original  writs,  1,  8,  21.  32,  and  interrogatories 
may  be  filed  and  served  on  the  garnishee  as  in  the  case  of 
foreign  attachment,  5, 10,  14,  18,40,  giving  him  not  less  than 
(twenty  days,  37,  48)  (ten  days,  6,  30)  after  the  return  day  of 
the  writ  to  make  answer.  6,  30,  87,  48. 

251.  Bail  to  dissolve  a  foreign  attachment  (any  attachment) 
shall  not  be  taken  without  proof  of  notice  to  the  plaintiff  or  his 
attorney,  (if  resident  at  the  county  seat  at  least  six  hours,  and 
if  resident  elsewhere,  twenty-four  hours,  6,  30)  (at  least  twenty- 
four  hours,  10,  13,  14,  16,  17,  18,21,23,  36,39,40,  42,  48)  (at 
least  forty-eight  hours,  43)  notice  of  the  time  and  place  of  cater- 
ing the  same,  4,  8,  9,22  ,  27,  41,  and  of  the  name  and  residence 
of  the  bail  to  be  offered,  1,  2,  3,  5,6,  10,  11,  12,  13,  14,  15,  16, 
17,18,19,21,23,24,25,26,28,32,33,  34,  35,  36,39,40,42.43, 
45,  46,  47.48,49,51. 

252.  Exception  may  be  taken  to  the  sufficiency  of  such 
bail  within  four  days  after  such  notice,  of  which  notice  shall  be 
given  to  the  defendant  or  his  attorney ;  whereupon  the  defend- 
ant shall,  within  eight  days  after  said  notice,  justify  the  bail  in 
open  court,  or  before  one  of  the  judges  thereof,  giving  the 
plaintiff  or  his  attorney  two  days'  notice  of  the  time  and  place 
of  such  justification ;  or  he  may  enter  new  bail  to  the  satis- 
faction of  the  court  or  judge — the  lien  of  the  attachment  to 
remain  in  the  meantime.  15,  32. 

253.  A  rule  to  show  cause  of  action,  and  why  the  attach- 
ment (foreign,  9,  14,  33,  51)  should  not  be  dissolved,  may  be 
entered  in  the  prothonotary's  office,  returnable  (in  ten  days,  12, 
51)  to  the  next  sitting  of  the  court.  3,  9,  14, 19,  27,  28, 33,  35, 
36,41.  Where  delay  would  work  manifest  injustice,  such  rule 
may,  by  leave,  be  made  returnable  before  one  of  the  judges  at 
chambers.      16,  23,39,  45. 

254.  Judgment  may  be  entered  against  the  defendant  for 
want  of  an  appearance.    10. 

255.  If  the  defendant  appears,  he  shall  file  an  affidavit  of 
defence,  and  judgment  may  be  entered  against  him  for  want 
thereof,  or  for  want  of  a  sufficient  affidavit  as  in  other  cases.  10. 
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256.  If  the  affidavit  of  defence  filed  by  the  defendant  be 
deemed  by  tbecourt  sufficient  to  prevent  judgment  beingentered 
against  him,  he  shall  be  ruled  to  plead  as  in  other  cases;  and 
all  proceedings  upon  the  answers  of  the  garnishee  shall  there- 
upon be  suspended  until  such  issue  be  determined.      10. 

25 1.  No  judgment  shall  be  entered  against  a  garnishee  for 
mere  default  of  appearance  without  rule.    16,  42. 

258.  When  an  attachment  execution  shall  have  been  issued 
upon  any  judgment,  the  garnishee  or  defendant,  after  the  return 
of  the  writ,  may  enter  a  rule  on  the  plaintifif  as  of  course  to  file 
his  interrogatories  in  twenty  days,  (two  months,  18)  after  the 
service  of  notice  of  such  rule,  and  in  case  of  default  in  filing 
such  interrogatories,  a  judgment  of  non-pros  may  be  entered  by 
the  court  on  motion,  and  such  judgment  when  entered  shall 
operate  to  annul  and  defeat  such  attachment.  1,18,20,  21,23, 
32,  39. 

259.  In  cases  of  foreign  attachment,  if  the  plaintiff  intends 
to  exhibit  interrogatories  to  the  garnishee,  they  shall  be  handed 
to  the  prothonotary  with  the  praecipe  for  the  writ  of  scire  facias, 
and  in  attachment  execution  the  interrogatories  shall  be  handed 
to  the  prothonotary  with  the  praecipe  for  the  writ;  in  both 
cases  the  prothonotary  shall  at  once  enter,  and  endorse  on  the 
interrogatories,  a  rule  on  the  garnishee  in  the  form  prescribed 
by  the  Act  of  Assembly,  to  appear  and  answer  the  inter- 
rogatories not  later  than  five  days  after  the  return  day  of  the 
writ ;  the  interrogatories  and  endorsed  rule  shall  then  be  handed 
to  the  sheriff,  who  shall  serve  the  same  on  the  garnishee  with 
the  writ ;  the  prothonotary  shall  also  enter  the  plea  of  nulla 
bona,  when  necessary.    3. 

260.  At  any  time  after  (judgment  against  the  defendant, 
6),  the  issuing  of  the  scire  facias  against  the  garnishee  in  foreign 
^attachment  (or  after  the  issuing  of  an  attachment  under  the 
Act  of  16th  June,  1836,  P.  L.  609,  relating  to  executions,  2,  4, 
5,  9, 10, 11, 13, 14,  16,  21,  24,  26,  28,  32,  33,  34,  35,  36,  42,  43,  45, 
46,  47,  49,  51)  the  plaintiff  may  file  interrogatories  in  the  pro- 
thonotary's  office,  and  enter  there  a  rule  of  course  for  the  gar- 
nishee to  answer  the  same  on  or  before  a  day  to  be  named  in  the 
said  rule,  not  less  than  twenty  days  (ten  days,  5,  6,  9,  28,  33, 
35,  36,  40,  41,  42,  47,  (fourteen  days,  39)  (fifteen  days,  10,  12, 
14,  16,  17)  (thirty  days,  23)  from  the  time  of  serving  such  rule 
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and  a  copy  of  the  interrogatories,  1,  2,  6,  8,  11,  12,  13,  14,  17, 
21,  23,  24,  26,  28,  32,  34,  35,  36,  39,  40,  41,  43,  44,  45,  46, 
47,  49,  51,  and  upon  failure  of  the  garnishee  to  answer,  plaintiff 
shall  have  judgment.  4,  6,  9,  10,  16,  22,  25,  33,  42.  [In  the 
30th  and  48th  Districts  interrogatories  may  be  filed  in  foreign 
attachment  without  a  sci.  fa.,  and  if  no  answer  be  filed,  judg- 
ment may  be  taken  by  default.] 

261.  The  plaintiff  in  a  foreign  attachment,  or  an  attach- 
ment to  levy  on  stocks  debts  and  deposits  of  money  due  the 
defendant,  having  filed  a  copy  of  the  following  interrogatories 
of  record  in  the  case, — 

1.  Do  you  know  the  defendant  ? 

2.  Are  you  indebted  to  the  defendant,  or  were  you  at  the 
service  of  the  writ  in  this  case  indebted  to  him  by  note,  book 
account  or  otherwise,  now  due  or  hereafter  payable  ?  If  yea, 
state  the  amount  of  said  indebtedness,  and  when  payable. 

3.  Have  vou  now,  or  had  vou  at  the  service  of  the  writ 
in  this  case,  any  stocks,  debts,  deposits,  moneys,  goods,  bonds, 
notes,  or  other  evidences  of  indebtedness  in  your  hands  belong- 
ing to  the  defendant,  or  in  which  he  has  an  interest?  If  yea, 
state  the  kind  of  stock,  amount  of  indebtedness  and  character  of. 
securities — 

may  on  motion  entered  in  the  prothonotary's  office,  at  any  time 
have  a  rule  on  the  garnishee  to  appear  before  the  court  on  the 
first  day  of  the  next  term,  not  less  than  fourteen  days  thereafter, 
to  exhibit  in  writing,  under  oath  or  affirmation,  full,  direct  and 
true  answers  to  said  interrogatories. 

Where  the  plaintiff  desires  to  have  other  interrogatories 
answered,  they  must  be  presented  to  the  court  when  in  session, 
in  order  that  the  court  may  judge  whether  they  are  pertinent 
and  proper.    50. 

262.  If  the  answers,  filed  be  not  satisfactory  to  the  plaintiff, 
he  may  file  additional  interrogatories,  and  enter  a  rule  upon  the 
garnishee  to  answer  the  same  within  (ten  days,  27,  37) 
(twenty  days,  20,  29),  or  judgment  20,  27,  37,  and  it  shall 
be  the  duty  of  the  prothonotary  to  endorse  on  the  writ  the 
substance  of  the  rules  on  this  subject.     29. 

263.  If  the  interrogatories  filed  upon  any  attachment  con- 
tain illegal,  impertinent  or  scandalous  matter,  the  garnishee  may 
file  his  exceptions  thereto,  and  apply  to  a  judge  in  vacation,  or 
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the  court  in  term  time,  to  expunge  the  same,  giving  to  the  plaintiff, 
or  his  attorney,  reasonable  notice  in  writing  by  citation  from  the 
judge  or  court  of  the  time  and  place  of  hearing  ;  and  the  judge 
or  court,  on  hearings  shall  make  such  order  thereon  as  shall 
appear  to  be  lawful  and  proper.    9,  28,  83,  35,  36,  41. 

264.  The  rule  to  answer  interrogatories  shall  be  in  the 
following  form  : 


r° 


A.  B.  1     In  the  Court  of  Common  Pleas  of 

^  Franklin  County, 


I         No.         ,  of        Term,  18 
C.  D.,  garnishee  of  E.  F.  J  Foreign  Attachment. 


18  .  At  the  instance  of  the  plaintiff^ 
the  court  grant  a  rule  upon  C.  D.,  the  garnishee,  to  appear, 
before  the  said  court  on  or  before  the  day  of  ,    18     , 

and  then  and  there  to  exhibit  in  writing,  under  his  oath 
or  afQrmation,  full,  direct  and  true  answers  to  all  and  singular 
the  interrogatories  of  the  plaintiff  exhibited  and  filed  in  this 
cause — a  copy  of  which  interrogatories  is  served  with  this  rule — 
or  such  of  them  as  the  court  shall  deem  pertinent  and  prqper ; 
otherwise  he,  the  said  C.  D.,  will  be  adjudged  to  have  in  his 
possession  moneys,  goods  and  effects  of  the  said  E.  F.  liable  to 
attachment  to  an  amount  or  value  sufficient  to  satisfy  the  judg- 
ment of  the  said  plaintiff,  to  wit,  $  ,  together  with  all 
legal  costs  of  suit  and  charges,  and  judgment  will  be  entered 
against  the  said  C.  D.  accordingly."    39. 

266.  The  rule  to  answer  shall  be  served  by  leaving  a  true 
copy  with  the  garnishee,  or  at  his  place  of  abode  with  an  adult 
member  of  his  family ;  and  the  garnishee  shall  also  be  served 
at  the  same  time  and  in  the  same  manner  with  a  copy  of  the 
interrogatories.     16,  23,  39. 

266.  If  the  garnishee  do  not  reside  in  the  county,  the  rule 
to  answer,  and  a  copy  of  the  interrogatories,  may  be  served  on 
the  attorney  or  agent  of  such  garnishee.     8,  21,  25,  29. 

267.  If  the  garnishee  in  his  answers,  discloses  a  prior  attach- 
ment, prior  assignment,  or  other  prior  claim  of  which  he  has 
notice,  a  rule  may  be  granted  upon  such  alleged  prior  claimant 
to  come  in  and  defend  and  interplead,  9,  50 ;  provided  he  shall 
verify  his  plea  by  affidavit  disclosing  with  certainty  a  right  to 
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the  fund  prior  to  the  plaintiff,  otherwise  a  judgment  will  be 
entered  on  motion  in  default  of  a  sufficient  plea.  17,  28,  33, 
35,  36,  41. 

268.  If  the  garnishee  in  his  answers  discloses  a  prior  attach- 
ment, prior  assignment,  or  other  prior  claim  of  which  he  has 
notice,  he  may  pay  the  amount  admitted  in  his  hands,  if  then 
payable,  into  court,  or  if  no  replication  as  against  the  garnishee, 
the  plaintiff  may  have  judgment  against  the  garnishee,  and,  if 
the  amount  be  then  payable,  may  take  out  execution,  and  have 
the  money  thereon  made  brought  into  court,  to  abide  the 
■event.  The  plaintiff  may  have  a  rule  on  the  alleged  prior  assig- 
nee, attaching  creditor,  or  other  claimant,  if  he  have  appeared, 
to  plead,  or  if  he  have  not  appeared,  to  appear  and  plead,  at  or 
before  the  first  day  of  the  next  term,  which  rule  having  been  served 
personally,  on  the  alleged  prior  assignee,  attaching  creditor,  or 
other  claimant,  at  least  ten  days  before  the  return  day  thereof,  or 
served  in  such  manner  as  may  be  directed  by  the  special  order 
of  the  court  in  the  case,  shall,  on  default  made,  entitle  the 
plaintiff  to  judgment,  to  be  entered  at  any  time  thereafter,  on 
motion  to  the  court ;  w^hich  judgment  shall  be  that  he  recover 
the  n)onevs  or  effects  in  the  hands  of  the  garnishee  as  against 
the  said  claimant,  and  that  the  said  claimant  therefrom  be  for- 
ever after  debarred.  Should  the  alleged  prior  claimant 
appear  and  plead,  he  must  verify  his  plea,  by  affidavit  of  the 
truth  of  the  facts  contained  in  it,  and  also  disclose  with  certainty 
a  right  to  the  fund  prior  to  the  plaintiff,  otherwise  judgment 
wMll  be  entered  on  motion  for  want  of  a  sufficient  plea.  18. 

269.  If  after  due  service  of  the  rule  and  interrogatories,  the 
garnishee  neglects  or  refuses  to  comply  with  the  former,  the 
plaintiff  may  have  judgment  against  the  garnishee,  20,  28,  36, 
41,  47,  unless  he  has  filed  objections  to  the  interrogatories,  or 
some  one  or  more  of  them,  as  not  pertinent  or  proper,  23,  26, 
37,  39,  in  which  case  he  shall  give  immediate  notice  thereof  to 
the  plaintiff,  or  his  attorney.  42. 

270.  Upon  such  objections  being  filed,  the  plaintiff  shall 
submit  the  interrogatories  to  the  court,  or  a  judge  thereof  at 
chambers,  for  allowance,  upon  reasonable  notice  to  the  gar- 
nishee, and  the  garnishee  shall  answer  such  of  them  as  the 
court,  or  judge  at  chambers,  has  decided  to  be  proper,  within 
seven  days  (five  days,  16,  42)  after  notice  of  the  filing  of  the 
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decision,  or  the  plaintiff  may  take  judgment  according  to  this 
rule.    16,  2.%  39,  42. 

271.  If  the  garnishee  admits  goods  and  chattels,  or  a  sum 
or  value  in  his  hands,  liable  to  the  attachment,  the  plaintiff  may 
have  judgment  therefor  accordingly,  6,  16,  42,  not  exceeding 
the  amount  recoverable  from  the  defendant,  14,  40,  (on  motion 
in  open  court,  9)  on  application  in  vacation  to  the  prothonotary 
by  praecipe  filed,  28,  35,  36,  or  on  motion  in  term  time.  18,  26^ 
30,  33,  37,  41,  48. 

272.  Where  the  garnishee  admits  that  he  has  money  or 
effects  of  the  defendant,  but  not  sufficient  to  pay  the  plaintiff's 
judgment,  the  plaintiff  may  elect  to  lake  judgment  against  the 
garnishee  for  the  amount  admitted,  which  the  prothonotary  shall 
enter  at  his  request,  or  he  may  proceed  for  the  whole.  If  he 
elects  to  do  the  latter,  the  prothonotary  shall  put  in  the  plea  of 
nulla  bona,  and  put  down  thecase  for  trial  at  the  next  term   16,42. 

273.  In  all  cases  of  attachment,  where  judgment  is  obtained 
against  the  garnishee  upon  answers  filed,  the  garnishee  shall  be 
allowed,  out  of  the  funds  attached,  $10  for  the  fees  of  counsel  in 
preparing  the  answers.  23. 

274.  If  the  plaintiff  does  not  choose  to  file  interrogatories,, 
or  is  dissatisfied  with  the  answers,  he  may,  after  the  garnishee's 
appearance,  enter,  as  of  course,  in  the  prothonotary 's  office  a 
rule  to  plead  in  (fifteen  days  after  the  service  thereof,  23)  (four- 
teen days  after  the  service  of  the  rule  in  this  form : 

"Rule  on  C.  D.,  the  garnishee,  to  plead  within  fourteen  days 
after  the  service  of  this  rule;  otherwise  he,  the  said  C.  D.,  will 
be  adjudged  to  have  in  his  possession  moneys,  goods  and  effects 
of  the  defendant,  E.  F.,  sufficient  to  satisfy  the  judgment  of  the 
plaintiff,  to   wit,  $  ,  with   costs,  and  judgment  will  be 

entered  against  the  said  C.  D.  accordingly."  16,  39.) 

If  no  plea  is  put  in  within  the  time  allowed  by  the  rule^ 
plaintiff  may  have  judgment  entered  in  his  favor  by  the  pro- 
thonotary (at  any  time  afterwards,  42),  in  the  usual  form  of  judg- 
ments by  default  in  cases  of  foreign  attachments,  for  the  amount 
of  his  judgment  against  the  defendant,  with  interest  and  costs. 
16,  23,  39. 

275.  If  the  plaintiff  be  dissatisfied  with  the  answers  he  may 
file  a  replication,  and  the  cause  will  be  deemed  at  issue  and  put 
upon  the  issue  list.     18. 
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276.  The  garnishee,  after  issue  joined,  may  demand  in  writ- 
ing of  the  plaintiff,  a  specification  of  the  debt  or  demand  which 
the  plaintiff  intends  to  prove  against  the  garnishee,  and  if  the 
demand  is  made  thirty,  and  not  complied  within  ten  days  before 
the  first  day  of  the  week  at  which  the  cause  is  set  down  for  trial, 
the  plaintiff  shall  not  be  permitted  to  give  any  evidence  on  the 
trial ;  and  he  shall,  in  any  case,  be  permitted  to  prove  only  such 
matters  as  he  shall  specify,  16,  23,  28,  35,  39,  42,  except  such  as 
are  sufficiently  specified  in  the  interrogatories  filed.  18. 

27 1.  In  cases  of  attachment  execution  where  the  defendant 
interposes  a  defence,  he  shall  set  forth  the  grounds  thereof  speci- 
fically by  affidavit,  before  or  at  the  time  of  the  filing  of  his  plea, 
and  in  case  he  shall  not  file  such  affidavit  the  plea  shall,  on  motion, 
be  stricken  off.     1,  8,  16,  21,  23,  32,  39. 

278.  After  issue  joined  the  plaintiff  and  garnishee  may 
require  bills  of  particulars  as  in  other  cases.   33,  41. 

279.  If  the  plaintiff  in  a  writ  of  foreign  attachment  does 
not  within  three  calendar  months  (six  months,  4, 13,  22,  34)  after 
judgment,  issue  a  writ  of  scire  facias,  and  rule  the  garnishee  to 
answer,  the  court  will,  if  no  sufficient  cause  be  shown  to  the 
contrary,  order  the  attachment  to  be  dissolved,  1,  8,  9, 19,  23,  28, 
33,  34,  35,  36,  41,  after  rule  granted  for  that  purpose.    4,  22. 

280.  Where  an  attachment  execution  has  been  issued  and 
served,  and  no  interrogatories  have  been  filed  and  served  within 
one  year  (six  months,  22)  after  the  return  day  of  the  attachment, 
the  court  will,  upon  motion  of  the  garnishee  or  defendant  in  the 
attachment,  and  notice  to  all  the  parties  of  record,  or  their  attor- 
neys (enter  a  non  pros,  22),  direct  that  interrogatories  shall  be 
filed  and  answered  at  a  time  fixed,  or  the  attachment  discontinued, 
unless  sufficient  cause  be  shown  to  the  contrary.    46,  49. 

281.  If  the  plaintiff  in  an  attachment  execution  does  not 
within  three  calendar  months  from  the  return  day  of  the  writ, 
rule  the  garnishee  to  answer  or  put  the  case  at  issue ;  or  in  for- 
eign attachment,  within  the  same  time  after  judgment,  does  not 
issue  a  scire  facias,  or  does  not  within  a  like  period  after  the 
return  day  of  the  scire  facias,  rule  the  garnishee  to  answer  or 
put  the  case  at  issue,  the  court  on  motion  will,  if  no  sufficient 
cause  be  shown  to  the  contrary,  and  no  interrogatories  be  then 
filed,  order  the  attachment  to  be  dissolved  at  plaintiff's  cost,  2, 


346        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

6,  11,  14,  16,  17,  23,  26,  39,  40,  45  unless  for  sufficient  cause  the 
time  shall  be  enlarged  by  the  court.     10. 

282.  The  answer  of  the  garnishee  shall  be  tal^en  as  conclusive 
upon  the  plaintiff,  of  the  matters  contained  therein,  unless  within 
three  calendar  months  from  the  date  of  filing  such  answer,  the 
plaintiff  shall  formally  traverse  the  same,  by  writing  filed, 
averring  specifically  what  the  garnishee  has  in  his  hands  not 
admitted  by  him.  To  such  traverse  the  garnishee  shall  be 
required  to  plead  non  assumpsit,  filing  at  the  same  time  a  speci- 
fication of  the  matter  of  defence  on  which  he  relies.     10,  18. 

283.  When  the  garnishee  shall  file  his  answer,  denying  that 
he  has  assets  in  his  hands  liable  to  the  attachment,  the  attach- 
ment shall  be  taken  as  dissolved,  unless  the  plaintiff,  within 
(fifteen  days,14)  (two  months,  18)  (four  months,  40)  (six  months, 
16)  after  the  return  day  of  the  rule  to  answer,  shall  cause  such 
answer  to  be  formally  traversed,  14, 16, 18,  and  a  rule  be  served 
on  the  garnishee  to  plead  to  issue.    40. 

284.  When  the  garnishee  has  filed  answers  denying  the  pos- 
session of  assets  or  indebtedness,  if  no  application  be  made  on 
behalf  of  the  plaintiff  for  an  issue,  within  the  next  six  months, 
the  court  on  motion  will  dissolve  the  attachment.     4. 

285.  If  after  answers  filed,  the  plaintiff  does  not  for  three 
months  either  take  judgment  on  the  answers,or  rule  the  garnishee 
to  plead  (judgment  may  be  entered  by  the  court  on  the  answers, 
at  the  instance  of  the  garnishee,  if  the  admissions  therein  will 
justify  a  judgment,  if  not,  the  garnishee  may  put  in  the  plea  of 
nulla  bona,  23,  2T,  39),  the  prothonotary  shall  enter  the  plea 
of  nulla  bona  and  put  the  case  on  the  issue  list;    29. 

286.  If  book  accounts,  or  other  choses  in  action,  be  attached, 
the  court  will  make  such  order  in  relation  thereto  as  that  the 
same  may  be  put  in  course  of  collection.  4,  6,  9,  11,  16,  20,  22, 
23,  24,  25,  30,  34,  37,  44,  46,  47,  48,  49. 

287.  When  debts  overdue  are  attached,  the  court  will,  on 
petition  of  any  party  in  interest,  make  such  order  in  relation 
thereto  that  the  same  may  be  put  in  course  of  collection.  3,  8,  12, 
13, 14,  19,  27,  28,  33,  35,  36,  41,  43,  45,  51. 

288.  No  order  shall  be  made  for  the  sale  of  property  seized 
on  foreign  attachment  (any  attachment,  3,  6,  12,  13,  19,  20,  28, 
35,  36,  38,  40,  50)  unless  the  plaintiff,  or  some  other  person  for 
him,  shall  make  affidavit  that  the  debt  or  demand  is  just,  1,  25, 
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26,  44,  46,  49  (and  the  amount  thereof,  6,  22,  30,  37,  39,  48)  and 
unless  it  shall  appear  to  the  court  that  the  property  attached  is  of 
a  perishable  nature,  or  that  from  other  causes  it  would  be  con- 
ducive to  justice  that  it  should  be  converted  into  money,  3,  4,  6, 
7,  8,  9,  10,  12,  13,  16,  17,  19,  20,  27,  28,  29,  30,  33,  35,  37,  38, 
39,  41,  42,  43,  45,  48,  51 ;  and  the  court  will  make  special  orders 
for  the  temporary  disposition  of  the  proceeds  by  investment  or 
otherwise,  18,  21,  24,  34  ;  notice  of  such  application  to  be  given 
to  the  garnishee  if  there  be  one.    2,  5,  11,  14,  15,  23,  36,  40. 

ATTACHMENTS  AGAINST  FRAUDULENT  DEBTORS 

289.  No  bond  under  the  3rd  section  of  the  Act  approved 
March  17th,  1869,  will  be  approved  by  the  court  or  the  pro- 
thonotary,  unless  reasonable  notice  has  been  given  to  the  plaintiff 
or  his  attorney.  13. 

290.  Whenever  application  shall  be  made  to  dissolve  the 
attachment,  accompanied  by  an  affidavit  denying  generally  and 
specifically  the  facts  and  allegations  upon  which  the  same  issued, 
the  court  will  dissolve  the  same,  unless  the  plaintifif  shall,  upon 
hearing,  satisfy  the  court,  or  a  judge  thereof  in  vacation,  that 
the  allegations  of  the  affidavit  are  sustained.    13. 

291.  The  rules  relating  to  attachments  generally  shall,  so 
far  as  applicable,  apply  to  attachments  under  the  Act  of  1869. 
10,  18. 

292.  Judgments  may  be  entered  against  the  defendant  for 
want  of  an  appearance  and  affidavit  of  defence,  under  the  Act  of 
17th  March,  1869,  if  served,  as  in  other  cases.    18. 

ATTACHMENT  OF  VESSELS 

293.  All  libels  and  answers  upon  attachment  of  vessels 
must  be  verified  by  oath  or  affirmation.  5,  14,  27,  36. 

294.  If  the  master  or  owner  of  a  vessel  appear,  he  shall 
file  his  answer  to  the  libel  within  ten  days  (fifteen  days,  14) 
after  the  return  day  of  the  attachment.  (If  he  be  not  found 
in  the  county,  twenty  days  shall  be  allowed  him   to  answer, 

27,  36.)  If  he  make  default,  the  court  will  proceed  ex  parte 
and  pronounce  the  proper  decree.  5,  14,  27,  36. 

295.  When  another  party  is  admitted  on  petition,  he  shall 
serve  a  copy  of  his  libel  or  claim  on  the  defendant  or  his  attor- 
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nej,  if  appearing,  who  shall  file  his  answer  within  ten  days 
after  such  service  ;  (but  if  not  appearing  twenty  days  after  the 
filing  of  the  libel  shall  be  allowed  for  the  defendant  to  answer, 
14,  27,  36),  but  the  court  may  enlarge  the  time  for  answering 
upon  sufficient  cause  shown.  5. 

296.  The  libcllant  may  within  ten  days  (fifteen  days,  14) 
from  the  filing  of  the  answer,  file  exceptions  thereto  for  insuf- 
ficiency or  irrelevant  matter,  a  copy  of  which  shall  be  served 
on  the  respondent  or  his  counsel,  who  may  thereupon  amend 
his  answer,  and  notify  the  plaintiff  or  his  attorney  thereof, 
within  five  days  after  said  service.  If  the  answer  be  not 
amended,  or  the  amendments  be  in  like  manner  excepted  to,  the 
exceptions  shall  be  put  on  the  argument  list  at  the  earliest 
opportunity.  5,  14,  27,36. 

297.  Any  party  may  propound  interrogatories  to  any 
other  party  within  (two  weeks,  14,  27,  36)  (twenty  days,  5) 
from  the  time  of  putting  in  the  answer,  and  perfecting  the  same 
if  excepted  to.  The  interrogatories  shall  be  filed,  and  a  copy 
served  on  the  party  for  whom  they  are  intended,  or  his  attorney, 
who  may  within  ten  days  after  the  same  file  his  exceptions 
thereto,  and  apply  to  a  judge  in  vacation  or  to  the  court  in 
term  time  to  disallow  them,  or  to  expunge  the  matter  objected 
to,  giving  to  the  opposite  party  or  his  attorney  reasonable  notice 
of  the  time  and  place  of  hearing.  The  party  on  whom  inter- 
rogatories have  been  served,  if  not  excepted  to,  shall  file  hi.s 
answer  thereto  within  ten  days  after  service ;  and  if  excepted 
to,  shall  file  it  to  them,  if  allowed,  or  to  so  much  as  shall  be 
allowed,  within  ten  days  after  the  hearing  and  decision  ;  in 
default  whereof,  if  he  be  a  libcllant,  his  libel  shall  be  dismissed  ; 
if  defendant,  his  answer  (if  made)  shall  be  treated  as  a  nullity. 
Answers  to  interrogatories  may  be  excepted  to  iu  the  same 
manner  as  answers  put  in  by  the  defendant,  and  subject  to  the 
same  provisions.  14,27,36. 

298.  Answers  to  interrogatories  may  be  excepted  to  in  the 
same  manner  as  answers  to  libels  or  claims.  5. 

299.  The  defendant  may  bring  into  court  at  any  time  before 
the  hearing  of  the  cause,  any  sum  of  money  which  he  admits  to 
be  due,  together  with  costs  accrued  to  that  time,  which  the 
opposite  party  may  accept  or  refuse  ;  if  he  refuse,  he  shall  pay 
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all  subsequent  costs,  unless  he  recover  a  sum  greater  than  that 
already  (tendered,  5,  36)  paid  into  court.  14,  27.  * 

300.  No  bond  to  dissolve  such  attachment  shall  be  approved 
without  one  days  written  notice  to  the  plaintiff,  his  attorney  or 
agent,  specifying  the  names,  places  of  abode,  and  calling  of  the 
sureties,  and  the  time  of  presenting  it.  14,  27,  36. 

301.  Bail  bonds  in  cases  of  attachment  of  vessels  mav  be 
approved  by  the  commissioner  of  bail,  in  the  same  manner,  and 
subject  to  the  same  rules,  as  bail  for  stay  of  execution.  5. 

ATTACHMENTS  FOR  WITNESSES 
[See  also  J  J  629,  1836  and  1837. J 

302.  Motions  for  attachments  for  witnesses  must  be  applied 
for  (and  issued,  39)  (not  later  than  the  first  day,  20,  46,  49)  (sec- 
ond day,  37,  50)  of  the  week  (during  the  forenoon  of  the  day,  39) 
on  which  the  subpoena  required  the  witness  to  appear,  50  (or  it  is 
shown  that  the  witness  was  in  attendance  and  departed  without 
leave,  39)  otherwise  the  cause  will  not  be  continued  when 
reached  except  under  special  circumstances,  and  on  such  terms 
as  the  court  shall  prescribe.    37,  49. 

303.  An  attachment  may  be  granted  for  a  witness  upon 
proof  of  due  service  of  the  subpcena  (or  that  the  witness 
expressly  waived  service,  or  that  he  knowingly  evaded  the 
service,  17,  28,  33,  35,  50)  (a  reasonable  time  before  the  term, 
24,  25)  and  that  the  witness  is  material.  19,  20,  24,  25,  46, 
47,  49.  The  attachment  will  not  be  granted  unless  the  service 
of  the  subpcBua  was  as  early  as  (three  days  before  the  day  fixed 
for  trial  or  hearing,  17)  (the  Friday  first  before  the  term,  28,  33, 
35)  and  the  witness  was  tendered  his  mileage  and  one  days  pay,  if 
demanded  by  him,  when  the  witness  resides  beyond  the  limit  of 
the  town  where  the  court  is  held.  When  the  witness  resides 
within  the  town  where  the  court  is  held,  it  will  be  suflScient  to 
serve  the  subpajna  (one  day  before  the  day  fixed  for  trial  or 
hearing,  17)  on  the  Saturday  first  before  the  term.     28,  38,  35. 

304.  An  attachment  for  a  witness  may  be  granted  if  it 
appear  by  affidavit  that  the  witness  is  material,  and  that  at  least 
as  early  as  the  Friday  first  before  the  Monday  of  the  week  on 
which  the  case  is  set  for  trial,  the  witness  was  subpoenaed  per- 
sonally, 1.  e.,  1st,  by  reading  the  same  in  his  hearing;  or,  2nd 
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by  exhibiting  the  original  subpoena  to  him,  or  giving  him 
notice  of  its  contents,  and  a  copy  of  it,  or  a  ticket  containing  its 
substance,  unless  the  service  was  accepted,  or  expressly  waived, 
or  knowingly  evaded.  18. 

305.  Attachments  for  defaulting  witnesses  shall  be  issued 
only  on  affidavit  of  personal  service  of  a-  subpoena,  a  reasonable 
time  before  application  for  the  attachment,  and  if  the  witness 
resides  out  of  the  county  an  attachment  will  be  issued  only  on 
affidavit  of  the  party  applying  for  the  same,  that  the  testimony 
of  the  witness  cannot  be  satisfactorily  taken  by  deposition, 
accompanied  by  a  certificate  of  counsel  that  there  is  good  ground 
for  such  allegation.  14. 

306.  An  attachment  will  not  be  granted  for  a  witness  resid- 
ing out  of  the  county,  unless  it  appears  that  the  presence  of 
the  witness  is  necessary  for  the  purpose  of  justice,  and  that  his 
deposition  will  not  disclose  all  ho  is  cognizant  of  material  to  the 
cause  ;  (and  if  he  reside  under  (50  miles,  17,  50)  100  miles  from 
the  court  house,  that  the  subpoena  was  served  at  least  five  days, 
and  if  over  (50  miles,  17,  50)  100  miles  at  least  ten  days  prior 
(to  the  term,  10,  18,  28,  33,  35,  40)  (to  the  day  fixed  for  trial  or 
hearing,  17,  50)  (or  that  he  has  been  subpoenaed  at  least  ten  days 
prior  to  the  time  set  for  trial.  10  18,  40).  If  the  witness  be 
attending  court  he  may  be  subpoenaed  at  any  time  during  his 
attendance.      10,  17,  18,  28,  33,  35,  4i;,  50. 

307.  In  all  cases  of  attachments  for  witnesses  the  party 
who  obtained  the  same  (if  of  sufficient  ability,  8)  shall  furnish  to 
the  sheriff  a  reasonable  compensation  for  executing  the  same, 
when  the  process  is  delivered  to  him  ;  and  if  the  sheriff  is  unrea- 
sonable the  court  will  fix  the  amount,  8,  20,  25,  46,  49,  and  it 
shall  then  be  the  dutv  of  the  sheriff  to  execute  the  same,  and 
make  a  special  return  thereof  to  the  court.  24,  47. 

308.  The  sheriff  shall  at  all  times  appoint  a  sufficient  num- 
ber of  deputies  to  execute  attachments  during  every  terra  ;  and 
having  executed  the  same  a  special  return  must  be  made  to  the 
court ;  when  unless  the  court  otherwise  direct,  the  party  apply- 
ing for  the  process  must  pay  for  executing  the  same.  8,  20,  25, 
46,  49.  If  the  charges  of  the  sheriff  are  unreasonable  the  court 
will  fix  the  amount  to  be  paid.  12,  51. 

309.  The  sheriff  shall  not  be  compelled  to  go  out  of  the 
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court  to  execute  an  attachment  unless  his  reasonable  fees  are  first 
tendered  to  hira.  8. 

310.  No  fees  will  be  allowed  any  officer  for  the  service  of 
an  attachment  where  the  defaulting  witness  has  been  found  in 
or  about  the  Court  House.  14. 


ATTORNEYS 

[See  also  H  i8,  20,  21,  loi,  123,  126,  133,  139,  170,  188,  191-193, 
196-206,  451,  1 149,  1 155,  1260,  1268,  1290,  1291,  1327-1336,  1389, 
1590-1594,  1820-1828,  1858,  and  1869-1882.] 

311.  The  Board  of  Examiners  shall  consist  of  (three  mem- 
bers, 11,  13,  25,  26,  27,  34,  43,  44,  45)  (four  members,  36)  (five 
members,  2,  6,  7,  10,  12,  14.  15,  16,  17,  18,  19,  20,  24,  28,  29, 
30,  32,  33,  37,  38,  39,  40,  41,  46,  47,  48,  50,  51)  (six  members, 
3,  23)  (seven  members,  9,  21)  (ten  members,  I,  8)  of  the  bar  (who 
at  the  time  of  their  appointment  shall  be  enjE^ged  in  the  active 
practice  of  their  profession,  7,  38)  who  shall  be  appointed  (annu- 
ally, 2,  9,  15,  17,  19,  24,  26,  28,  29,  30,  32,  33,  35,  36,  37,  39,  40, 
41,  46,  47,  48,  49,  50)  (semi-annually,  34)  (one  every  year,  8, 11, 
13,  43)  (two  every  year,  3,  23)  (two  in  each  even  year,  and 
three  in  each  odd  year,  14)  (one  each  month  except  July  and 
August,  1)  to  serve  for  (one  year,  1,  2,  6,  7,  15,  17,  18, 19,  21,  26, 
28,  33,  35,  36,  37,  38,  39,  40,  46,  47,  49)  (two  years,  14)  three 
years,  3, 11 ,  13,  23, 43,  45)  and  until  their  successors  shall  be  duly 
appointed.  14,  23,26.  (They  shall  organize  by  selecting  a  presi- 
dent and  secretary  from  their  number.  15,  29.)  (The  Chairman 
of  the  Board  shall  be  the  oldest  member  according  to  date  of 
(appointment,  11,  45)  admission  to  the  bar,  26,  43,  who  shall, 
however,  have  served  two  months  on  the  Board.  1,  8.)  (The 
Secretary  of  the  Board  shall  be  the  youngest  member  according 
to  date  of  admission  to  the  bar,  26,  who  shall  have  served  two 
months  on  the  Board.  1,8.)  (The  one  first  named  shall  be  Presi- 
dent, 47,  and  the  second  shall  be  Secretary.  20,  46,  49.)  The 
President  Judge  (law  judges,  6)  shall  be  ex  officio  members  of 
the  Board.    2,  6,  28,  30,  35,  37,  48. 

312.  No  member  of  the  Bar  shall  be  obliged  to  serve  on  the 
Board  for  two  consecutive  years.  18. 

313.  A  committee  to  consist  of  three  practicing  lawyers 
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shall  be  appointed  at  the  first  term  of  the  court  of  each  year  to 
be  called  the  Committee  on  llegistration  of  Law  Students,  to 
conduct  the  preliminary  examinations  before  registering  students 
at  law.  And  no  student  shall  be  registered  until  he  has  pro- 
duced and  filed  with  the  prothonotary  a  certificate  of  such 
committee.  6. 

314.  The  duty  of  the  Board  shall  be  to  examine  applicants 
who  shall  desire  to  enter  upon  the  study  of  the  law,  and  also 
applicants  for  admission  to  practice  as  attorneys  in  the  several 
courts  of  record  of  this  judicial  district,  9,  12,  14,  20,  24,  30, 
37,  46,  47,  49,  61,  (after  notice  of  the  time  and  place  of  meet- 
ing has  been  given  to  the  several  judges  of  this  court.  10,  33). 
No  examination  shall  be  had  except  in  the  presence  of  one  of 
the  judges,  21,  25,  if  he  can  conveniently  attend.  40,  51. 

315.  It  shall  be  the  duty  of  said  board  to  keep  regular  min- 
utes of  their  proceedings,  15,  29,  (and  to  band  over  the  said 
minutes  to  their  successors  duly  appointed  as  above  provided. 
32,  43).  No  inspection,  copy  or  certificate  of  said  minutes,  or 
any  part  thereof,  shall  be  allowed  or  given,  except  upon  an  order 
of  court,  on  motion  to  that  effect.    1,  3,  8, 11,  26,  32,  45. 

316.  A  majority  of  said  board,  2,  7,  10, 14,  15, 17,  19,  24,  29, 
30,  32,  37, 38,  40,  48  (two  members,  11, 13,  45)  (three  members, 
39)  (six  members,  1,  8)  shall  constitute  a  quorum. 

317.  When  a' vacancy  in  said  board  shall  occur  in  conse- 
quence of  the  death,  removal,  retirement  from  practice,  or  resig- 
nation of  any  member,  it  shall  be  supplied  by  an  appointment 
for  the  unexpired  period  of  service  of  such  member.     3,  14,  23. 

318.  Subject  to  the  approval  of  the  court,  the  board  shall 
prescribe  a  course  of  examination  (for  registration  as  students, 
9,  23)  and  for  admission  to  the  bar,  1,  8,  9,  11, 14,  26,  37,  43,  45. 
The  rules  adopted  by  the  board  and  approved  by  the  court  as  to 
both  examinations  shall  be  printed  and  kept  by  the  secretary  of 
the  board,  and  shall  be  delivered  to  applicants  for  registration 
or  admission  upon  request.     13,  23,  45. 

319.  It  shall  be  the  duty  of  every  attorney  to  register  with 
the  prothonotary,  the  name,  age  and  place  of  residence  of  every 
person  studying  the  law  under  his  direction ;  and  the  time  of 
clerkship  shall  be  computed  from  the  date  of  such  registry,  1,  2, 
5,  6,  7,  8,  11,  12,  13,  14,  15, 18,  19,  20,  21,  22,  23,  26,  27,  28,  29, 
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32,  33,  34,  35,  36,  37,  38,  39,  40,  41,  45,  46,  48,  49,  51,  unless 
credit  be  given  in  the  certificate  of  the  examiners.     10. 

320.  Every  person  desiring  to  apply  to  the  Board  of  Exam- 
iners for  registration  as  a  student  at  law,  must  produce  a  certifi- 
cate from  his  intended  preceptor,  stating  his  name,  age  and 
residence  (and  the  time  of  the  student  will  commence  from  the 
date  of  such  filing,  16),  the  place  or  places  where  he  has  been 
educated,  that  he  is  a  person  of  integrity,  good  moral  character, 
and  previous  good  reputation  ;  that  in  the  opinion  of  such  pre- 
ceptor he  is  possessed  of  all  the  qualifications,  moral  and  educa- 
tional, necessary  to  qualify  him  to  begin  the  study  of  law,  and 
that  he  intends  to  pursue  his  studies  in  this  county  under  his 
■direction,  18,  or  at  some  reputable  law  school,  which  shall  be 
named.     12. 

321.  Every  person  intending  to  become  a  student  at  law, 
and  making  application  for  admission  to  this  Bar,  shall  present 
his  application  in  writing  to  the  chairman  of  the  Bar  Committee, 
setting  forth  his  name,  age,  and  the  name  of  the  member  of  the 
Bar  or  law  judge  with  whom  he  desires  to  register,  and  con- 
taining a  request  for  a  preliminary  examination,  which  said 
application  shall  be  endorsed  with  a  certificate  of  the  good  moral 
character  of  the  applicant  by  the  member  of  the  Bar  or  law 
judge  with  whom  such  student  intends  to  register.  Upon 
receipt  of  the  application,  the  chairman  of  the  committee  shall 
designate  a  time  and  place  for  the  appearance  of  the  applicant 
for  examination,  which  shall  embrace  the  following  branches  of 
an  English  education,  viz.,  orthography,  penmanship,  reading, 
grammar,  geography,  arithmetic,  history,  physics,  English 
literature,  and  the  elements  of  Latin.  Each  member  of  the 
examining  committee  shall  mark  the  standing  of  the  applicant 
in  each  branch,  as  follows :  good,  3  ;  fair,  2  ;  poor,  1.  An  aver- 
age of  twenty  multiplied  by  the  number  of  examiners,  shall  be 
required  of  an  applicant  to  pass,  and  a  total  failure  in  any  of  the 
required  branches  will  prevent  him  from  passing.     47. 

322.  Should  the  applicant  pass  a  satisfactory  examination, 
and  be  found  by  the  committee  to  have  sufficient  mental  capa- 
city and  industry  to  become  a  lawyer,  and  to  be  of  good  moral 
character,  the  committee,  or  a  majority  of  a  full  committee, 
shall  certify  the  same  over  their  signatures  to  the  prothonotary, 
who  shall  enter  the  name  of  said  applicant  on  the  Common 
Pleas  Docket  as  a  dulv  registered  student.     47. 
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323.  The  applicant  for  admission  to  study  law  shall  be 
examined  by  a  board  of  examiners  appointed  by  the  court  (a& 
hereinafter  set  forth),  and  the  report  of  said  committee,  if  favor- 
able, shall  be  filed  with  the  prothonotary,  and  entered  upon  the 
Appearance  Docket.  The  period  of  study  shall  begin  with  the 
filing  of  said  certificate.     4. 

324.  A  person  about  to  study  law  with  a  view  to  his  admis- 
sion to  this  Bar,  shall,  at  the  time  of  commencing  his  legal 
studies,  file  a  written  declaration  of  his  intention,  in  the  pro- 
thonotary's  office  of  the  county,  whereupon  he  shall  appear 
before  the  Committee  on  Examinations,  who  shall  examine  him 
as  to  his  qualifications  and  attainments ;  and,  should  the  report 
of  this  Committee  be  adverse,  he  shall  not  thereafter  be  entitled 
to  the  privilege  of  examination  for  admission  to  this  bar,  unless, 
on  a  subsequent  application,  the  report  of  the  Committee  be 
favorable.    24. 

325.  The  Board  of  Examiners  must,  prior  to  registration^ 
be  fully  satisfied  of  the  applicant's  good  moral  character,  and, 
by  examination,  of  his  ability  to  read  and  write  the  English 
language  with  reasonable  accuracy,  and  that  he  is  possessed  of 
a  fair  knowledge  of  (the  branches  hereinafter  set  forth).     18. 

326.  No  person  shall  hereafter  be  registered  as  a  student  at 
law  until  he  shall  have  undergone  an  examination  (as  hereinafter 
set  forth)  by  the  Board  of  Examiners,  and  shall  have  produced 
and  filed  with  the  prothonotary  a  certificate  signed  by  all  (a 
majority,  3,  5,  7,  9, 10,  14, 15,  17,  23, 29,  32,  38,  46,  48,  49)  of  the 
examiners  who  were  present  at  his  examination  that  he  is  suf- 
ficiently prepared  and  qualified  to  commence  the  study  of  thelaw, 
1,  2,  3,  8, 11, 12, 14, 16,  19,  20,  24,  26,  27,  32,  34,  39,  43,  45,51  and 
that  they  have  received  satisfactory  evidence  of  his  good  moral 
character,  5,  6,  7,  9, 10, 13, 15, 17,  21,  23,  29,  30,  33,  35,  36,  37,  38, 
40,  48  (and  his  studious  and  industrious  habits,  46,  49);  that  he 
is  a  resident  of  a  county  of  this  District,  14)  and  the  court  has 
approved  the  application  3.  [In  the  3rd  and  17th  Districts 
the  application  must  be  by  petition  duly  filed.] 

327.  The  applicant  must  give  notice  (one  week's,  1,  5, 14,  20) 
(ten  days,  12,  24,  29,  35)  (three  weeks,  36)  one  month's,  6,  7,  8, 
9,  23,  26,  32,  33,  38,  40,  48)  in  writing  to  the  Secretary  of  the 
Board  of  his  desire  to  be  registered  before  he  shall  come  before 
them  for  examination,  1,  5,  «,  7,  8, 14, 15,  20,  23,  24,  26,  32,  33. 
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35,  36,  38,  40,  48  (and  the  same  notice  must  be  given  before 
applying  for  final  examination  12,  29,  40).  The  notice  shall 
state  with  what  member  of  the  Bar  he  has  arranged  to  study.     9. 

328.  All  applications  for  examination,  subject  to  existing 
rules  of  court,  shall  be  made  to  the  Chairman  (Secretary,  15,  48) 
of  the  Board  of  Examiners,  11  (by  petition,  3),  whose  duty 
it  shall  be  to  direct  the  Secretary  to  summon  the  Board  to 
meet  at  the  earliest  convenient  time  for  the  examination  of  the 
applicant,  and  to  give  written  notice  to  him  of  the  time  and 
place  of  holding  the  said  meeting.     1,  8,  26,  32. 

329.  The  committee  in  their  preliminary  examinations  of 
persons  who  have  studied  law  in  other  counties,  shall  be  satisfied 
both  as  to  their  qualifications  for  study,  and  the  time  they  pur- 
sued in  the  study  of  the  law  ;  but  such  applicants  must  be  at  least 
twenty  years  of  age,  and  must  continue  their  studies  in  this 
county  for  such  period  as  the  committee  shall  prescribe,  provided 
that  the  same  be  at  least  one  year  in  the  office  of  a  practising 
attorney.     24. 

330.  Persons  presenting  diplomas  from  law  .schools,  or  per- 
sons who  have  not  been  engaged  in  the  practice  of  the  law  for 
over  five  years  in  another  district,  shall  be  required  to  pass  the 
same  preliminary  examination  before  the  bar  committee,  and  to 
be  registered  by  the  prothonotary  in  the  same  form  as  required 
for  students  by  the  preceding  rules.     47. 

331.  If  the  applicant  shall  have  received  a  diploma  of  gradu- 
ation from  any  reputable  college  legally  authorized  to  confer 
degrees,  the  preliminary  examination  may  be  dispensed  with.  3, 
9,11,23,  39. 

332.  Student.s  who  have  read  law  in  other  counties  of  the 
State  may  have  to  go  before  the  board  for  preliminary  exam- 
ination and  allowance  for  time  read,  upon  showing  satisfactory 
reasons  for  not  completing  their  studies  in  the  county  where  they 
have  previously  read,  14,  40,  and  in  such  case  the  facts  shall  be 
particularly  set  forth  in  the  examiners'  certificate.     10. 

333.  Where  previous  to  his  application  for  registration  he 
has  graduated  at  any  proper  college  of  established  reputation,  or 
studied  law  in  a  law  school  of  good  repute,  or  read  law  in  some 
other  county  of  this  State,  or  in  some  other  of  the  United  States, 
and  shows  to  the  committee  satisfactory  reasons  for  not  com- 
pleting  his  studies  where  he  has  previously  read,  he  may  have 
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deducted  from  said  three  years  a  certain  time,  not  more  than  one 
year,  to  be  named  by  the  Board  of  Ezaminersin  their  certificate 
of  preliminary  examination.    '21. 

334.  [In  the  several  districts,  the  intending  student  must 
pass  a  successful  preliminary  examination  on  the  following 
subjects : 

Algebra,  1,  4,  5,  11,  12,  15,  18,  20,  21,  24,  29,  40,  to  quad- 
ratics.    8,  17,  37. 

Arithmetic.    1,  2,  4,  8,  11,  12, 15, 17,  18,  19,  20,  21,  24,  27, 
2'',  30,  35,  36,  40,  43,  46. 
Astronomy.     33. 
Book-keeping  and  accounts.    21. 
Civil  government.     37. 
Constitutional  Law.     29. 
Constitution  of  Pennsylvania.     17,  21. 
(constitution  of  the  United  States.     17,  21.' 
English — Composition.     17. 

Education.   All  branches  of  a  thorough,  1,  2,  3,  5, 

6,  7,  8,  9,  10,  11,  12. 13,  14.  15,  16.  17.  20,  21. 

23,  24,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  36, 

37,  38,  39,  40,  43,  44,  45,  46,  48,  49,  50,  51. 

Grammar.     1,  2,  4,  11,  15,  17,  18, 19,  21,  24,  27, 

29,  30,  32,  33,  35,  36,  40.  43. 
Orthography.      U,  15,  24,  33,  40. 
Reading  and  Writing.     4,  18,  24,  29,  30,  32,  35. 
Spelling.     1,  2,  4,  19,  27,  29,  32,  36,  43. 
Etymology.     1,  19. 

Geography.  1,  2,  8,  11, 12,  15,  17, 18,  19,  20,  21,  24,  29,  30, 
32,  35.  43,  46. 

Geography,     Physical,  29,  38,  40. 

(Geography,  Political.     33,  40. 

Geometry.    5,  8, 15,  18,  20,24.    Plane,  Solid  and  Analytical, 


40. 


History — Ancient  and  Modern,  33,  36,  particularly  that 
of  the  United  States  and  England.  1,  24,  29, 
43,  46. 

English.  2,  4,  8,  11,  12,  15,  17,  18,  19.  20,  21, 
27,  32,  37,  40. 

Roman.     8,  20. 

Sacred.     33. 
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United  States.    2,  4,  8, 11,  12, 15,  17,  18,  19,  20, 
21,  24.  27,  30,  32,  35,  37,40. 
Latin.--2,  9,  12,  19,  24,  27,  37,  39. 

Grammar.     8,  15,  17,  18,  33,  36,  40,  46. 
Language.    Elements  of,  3,  5,  6,  7,  8, 10,  12,  14,  15, 
16,  17,  20,  23,  24,  26,  31,  32,33,  35,  36,  37,  38,  40, 
46,  48,  49,  50,  51. 
Reading  and  Translating.     46. 
.     Translation  of  Caesar.     18,  20,  33,  36,  40. 

First  book  of,  17,  37. 
Three  books  of,  8. 
Cicero.     20,  33,  40. 
Horace.     36. 
Virgil.     20,  33,  40. 
Law.     Bishop's  First  Book  of,  27. 
Literature.    English  and  American,  12,  27,  29. 
Logic.     8,  20,  33,  40,  46. 
Mathematics.     32,  33. 
Natural  Sciences.     5. 
Philosophy. — Mental,  33. 

Natural,  24,  30,  35,  46. 
Physiology.     33. 
Political  Economy.     33,  40. 
Rhetoric.     8,  20.  33,  40,  43,  46. 
Surveying.     8,  20,  40,  46. 

Trigonometry.     8,  15.     Plane  and  Spherical,  40. 
In  the  10th,  22d,  23d,  25th,  34th,  39th,  41st,  42d  and  47th 
Districts  no  course  of  study  is  prescribed.] 

335.  The  court  shall  admit  a  competent  number  of  persons, 
learned  in  the  law,  to  practice  as  attorneys.  47. 

336.  The  committee  to  examine  applicants  for  admission 
shall  be  dulv  sworn.     16. 

337.  Every  examination  shall  consist  partly  of  written 
questions  to  be  answered  in  writing  by  the  student,  47,  which 
questions  and  answers  shall  bo  reported  to  the  court.  5,  10,  33, 
40,  46,  49. 

338.  All  examinations  shall  be  written  as  well  as  oral,  and 
at  least  75  per  cent,  of  correct  answers  will  be  required,  in  ay 
written  examinations,  and  a  relative  proficiency  in  all  oral 
exnniinationQ.     12. 
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339.  No  final  examination. for  admission  to  the  bar  will  be 
held  unless  the  student  shall  jiroduce,  as  preliminary  to  his  exam- 
ination, the  followinfj:  papers: 

(a)  A  certificate  from  the  prothonotar  j  under  the  seal  of  the 
court  showing  the  date  of  re;?istration. 

(b)  A  certificate  from  his  preceptor,  or  other  instructors* 
stating  specifically  what  works  the  student  has  studied,  and 
certifying  that  such  student  has  completed  the  course,  and 
studied  the  subjects  required  by  the  Rules  of  Court,  and  is  in  his 
opinion  qualified  for  final  examination,  12,  (and  is  a  person  of 
integrity  and  good  moral  character.     21). 

At  the  close  of  the  written  examination  on  each  subject, 
each  student  must  affix  to  his  answers  the  following  declaration, 
and  subscribe  to  the  same  : 

**  I  hereby  declare  that  prior  to  this  examination  I  bad  no 
knowledge  of  the  questions  to  be  proposed  and  answered,  and 
have  neither  given  nor  received  explanations,  or  other  aid,  in 
answering  any  of  them.''     12. 

340.  No  committee  will  be  appointed  for  the  examination 
of  an  applicant  for  admission,  unless  it  shall  be  certified  that  one 
year  immediately  preceding  his  application  was  'spent  in  the 
office  of  a  practicing  attorney,  or  his  studies  during  that  time 
prosecuted  under  the  immediate  direction  of  some  gentleman  of 
the  law  of  known  abilities,  42,  which  time  shall  be  devoted  to  the 
assiduous  study  of  the  law  to  the  entire  exclusion  of  any  busi- 
ness pursuit  or  other  avocation,  and  that  the  course  of  study  was 
that  prescribed  by  these  rules.  16. 

341.  Upon  motion  and  filing  a  certificate  by  his  preceptor 
that  the  student  has  studied  with  assiduity  the  several  topics 
designated  by  the  rules  of  court,  under  the  direction  of  the  attor- 
ney so  certifying,  and  that  such  student  is  well  grounded  in  the 
principles  of  law  relating  thereto,  the  court  will  appoint  a  com- 
mittee to  examine  the  applicant  for  admission  to  the  bar.  Pro- 
vided that  when  the  attorney  under  whose  direction  any  person 
is  studying  shall  die  or  remove  from  the  county  during  the 
period  of  study,  the  court  may  receive  other  satisfactory  evidence 
of  such  study ;  and  if  any  person  shall  have  studied  in  part 
under  the  direction  of  an  attorney  residing  in  another  county, 
the  court  may,  on  satisfactory  proof  of  the  full  period  of  study, 
permit  him  to  be  examined  for  admission.  22. 
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342.  Every  application  for  admission  to  practice  shall  be 
by  petition,  setting  forth  the  necessary  qualifications  under  these 
rules.  A  student's  petition  shall  be  accompanied  by  his  precep- 
tor's certificate  of  the  facts  therein  stated  ;  an  attorney's  by  the 
certificate  of  the  Board  of  Examiners  that  they  have  received 
satisfactory  evidence  of  his  good  moral  character  and  standing 
at  the  bar,  and  professional  qualification,  and  recommend  his 
admission  ;  and  by  the  certificate  of  a  law  judge  of  the  court 
where  he  has  last  practiced  to  bis  moral  character  and  good 
standing  at  the  bar.    50. 

343.  When  application  shall  be  made  for  the  admission  of 
any  person,  qualified  according  to  these  rules,  the  court  shall 
appoint  three  or  more  gentlemen  of  the  bar  to  examine  him,  in 
the  fullest  manner,  in  the  presence  of  the  President  or  any  other 
judge ;  and  if  it  be  unanimously  certified,  by  the  gentlemen  so 
appointed,  that  he  is  well  qualified  to  practice,  he  may  be 
admitted.  42. 

344.  No  person  shall  be  admitted  (or  permitted  to  continue, 
47)  to  practice  as  an  attorney  of  these  courts  (unless  entitled 
under  the  Act  of  7th  May,  1885,  36)  except  upon  the  following 
conditions : 

First.  He  shall  be  a  citizen  of  the  United  States  and  of 
full  age,  1,  3,  4,  5,  G,  7,  8,  9,  10,  11,  13,  14,  15,  16,  18,  19,  20,  * 
21,  22.  23,  25,  26,  27,  28,  32,  33.  35,  36,  37,  38,  40,  41,  43,  44, 
45,  46,  49,  50,  and  a  person  of  integrity  and  good  moral  char- 
acter.    12,  17,  29,  39,  47.  48,  51. 

Second.  He  shall  have  served  a  regular  clerkship  in  the 
office  and  under  the  direction  of  a  practising  attorney  (or  law  judge 
of  this  or  some  other  court,  5,  6,  7,  17,  19,  26,  27,  30,  37,  38, 
45,  46,  47.  49)  of  this  Commonwealth  for  the  term  of  three 
years,  7,  9,  27,  41  (two  years,  10,  20,  47)  (four  years,  12)  (or  has 
studied  law  with  assiduity  under  the  direction  of  some  practis- 
ing attorney,  or  gentleman  learned  in  the  law  (or  law  judge, 
6,  17,  19,  26,  30,  37,  45,  47,  48)  of  this  Commonwealth  for  the 
term  of  two  years  (three  years,  12)  after  his  arrival  at  the  age  of 
twenty-one  years,  2,  4,  5,  6,  8.  11, 12,  13,  14,  16,  17,  18, 19,  25, 
26,  28,  29,  32,  33,  34,  35,  37,  40,  42,  46,  47,  48,  49,  50,  51)  the 
last  year  (two  years,  3,  9,  24,  30,  41,  44)  of  which  clerkship  shall 
have  been  passed  in  the  office  and  under  the  direction  of  a  practis-  ' 
ing  attorney  (or  law  judge,   17,   19.  26,  37,  48,  49)  in  this 
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county,  1,  4,  6,  9,  10,  11,  13,  14,  17,  20,  21,  22,  23,  26,  28,  30, 
32,  33,  34,  35,  36,  37,  39,  40,  41,  43,  44,  45,.46,  48,  49,  50  (and 
unless  it  is  so  certified  by  the  gentleman  under  whom  he  may 
have  studied,  and  also  that  he  is  a  person  of  integrity  and  good 
behavior,  2,  3, 12, 15, 19,  24,  42) :  Provided  that  all  but  eighteen 
months  (one  year,  42)  of  the  course  may  be  spent  in  the  office  of 
a  practising  attorney  of  some  other  State.  8,  16,  42. 

Third,  He  shall  have  undergone  an  examination  before  the 
Board  of  Examiners,  12,  appointed  for  such  purpose  (as  herein- 
after set  forth)  and  shall  produce  and  file  with  the  prothonotary 
at  the  time  his  admission  is  moved  for,  a  certificate  signed  by 
all  (a  majority,  2,  9,  17,  47)  of  the  examiners  who  were  present 
at  his  examination  that  they  have  examined  him  in  the  fullest  man- 
ner, and  that  he  is  sufficiently  qualified  for  admi^tsion  to  the  Bar^ 
2,  30,  47,  51,  and  that  they  have  received  satisfactory  evidence 
in  writing  of  his  good  moral  character  (and  that  he  has  com- 
plied with  the  requisitions  of  the  rules  of  court,  and  is  of  lawful 
age,  23)  which  shall  also  at  the  same  time  be  produced  and  filed 
as  aforesaid,  1,  4,  5,  6,  7,  8,  9.  10,  13,  14,  15,  16, 17, 18,  19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  32,  33,  34,  35,  36,  37,  38,40, 
41,  43,  44,  46,  48,  49,  50,  (and  shall  also  produce  and  file  proof 
of  publication  of  notice  of  his  intended  application,  11,  45)  and 
the  proceedings  m^jst  be  approved  by  the  court.     3. 

345.  [The  student  must  pass  a  final  examination  in  the  sev- 
eral districts  on  the  following  subjects : 

Acts  of  Parliament  in  Force  in  Pennsylvania,  and  decisions 
thereon,  22. 

Agency — Redfield  or  Parsons,  37. 

Story  or  Wharton,  34. 

Bailments — Jones,  15. 

Redfield  or  Parsons,  37. 

Story,  28,  30,  or  Edwards,  34. 

Blackstone's  Commentaries — 1,  4,  5,  6,  9,  11,  12, 15,  16,  17, 

18,  20,  21,  22,  27,  28,  29,  30,  31,  32,  33,  34,  35,  36,  37,  39,  40, 

41,  42,  43,  44,  46,  47,  49,  51. 

Bills  of  Exchange— By les,  5,  11,  17,  32,  43,  or  Parsons,  36, 

or  Edwards,  37. 

Chitty,  34,  or  Byles,  Parsons  or  Story, 
22. 

Story,  30. 

Treatise  on,  6,  12,  29,  51. 
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Boavier's  Institutes — 30,  34,  44. 

Commercial  Law — Sharswood's,  43. 

Constitution  of  Pennsylvania— 1,  8,  9, 11,  15, 16,  20,  22, 27, 

31,  32,  35,  36,  39,  43,  44.  47. 

Constitution  of  United  States— 1,  8,  9, 11, 15, 16,  20,  22, 27 

31,  32,  36,  39,  43,  44,  47. 

Story  on,  35. 

Cooley  on,  16,39. 

Contracts — Chitty,  32,  or  Smith,  5,  or  Parsons  or  Addison, 

31. 

Parsons,  21.  30,  44,  Chitty  or  Comyn,  34. 

Parsons,  Story,  Addison,  or  Chitty,  22. 

Smith,  17,  27,  or  Parsons,  4, 11,  43,  or  Hare  or 

Wharton,  37. 

Story,  30,  or  Parsons  or  Wharton,  36. 

Treatise  on,  6,  12,  28,  29,  33,  42,  46,  47,  49,  51. 

Corporations — Angell  and  Ames,  37,  or  Field,  30. 

Criminal  Law — Bishop's,  36,  or  Wharton's,  4,  22. 

Treatise  on,  12,51. 

Wharton,  32, 34,  37,  or  Russell  on  Crimes, 

8,  28. 

Criminal  Procedure — Bishop  on,  22. 

Domestic  Relations — Reeves  or  Schouler,  22,  37. 

Equity — Adams,  17,  or  Bispham,  44,  or  Langdell,  37. 

Bispham,  9, 15,  20,  36,  or  Bigelow,  16. 

Brightly,  30,  35,  or  Story,  34. 

Haynes  or  Bigelow,  39. 

Hunter's  Suit  in,  9. 

Rhone's  Equity  Practice,  Vol.  I,  16. 

Story,  32,  or  Bispham,    11,  43,   or  Adams,  1,  5, 
8,  22,  31. 

Treatise  on,  6,  12,  21,  29,  33,  40,  46,  47,  49,  51. 
Estates — Preston  on,  30. 
Ethics — Professional,  33. 

Sharswood,  18,  36. 

Evidence— Greenleaf,  21,  30,  32,  42,  or   Wharton,  4,  or 

Starkie,  34. 

Greenleaf,  or  Starkie,  28,  or  Best.  22. 

Greenleaf  (Vol.  I),  1,  9,  11, 15,  16,  17,  20,  27, 

31.     35,    36,   41,    43,   44,    or    Stephen    or 
Wharton,  5. 
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Greenleaf  (Vols.  I,  II  and  III),  8. 
Treatise  on,  6,  12,  29,  40,  46,  47,  49,  51. 
Executors — Hood  or  Williams,  34. 
History — Humes,  28,  and  Macaulay's,  of  England,  36. 

Standard     History  of  England,   6,  and  of   the 
United  States,  4. 
Intestate  Laws — Scott  on,  32,  34,  44. 
Introduction  to  Robertson's  Charles  Y — 1,  20,  31. 
Kent's  Commenteries— 1,  5,  6,  8,  9,  12, 15,20,21,  29,  30, 
31,  32,  35,  36,  37,    40,  41,   42,  43,  44,  46,47,49,  51,  or  Bou- 
vier's  Institutes,    22.    [Vol.  I  of  Kent  only,  11.] 
Landlord  and  Tenant-^Taylor  or  Smith,  22. 
Land  Titles — Sergeant,  44. 
Law — Robinson's  Elementary,  37. 

Law  and  Equity — Principles  and  Practice  of,  5,  7,  19,  23, 

46,  48. 

Law  Studies — Warren's,  22. 

Luzerne   Co. — Brief  of  Title    in    Seventeen    Townships 

in,  11. 

Married  Women  and  Trusts — Husbands  on,  27. 

Maxims — Broom's  Legal,  18. 

Medical  Jurisprudence — Wharton  &  Stille's,  22. 

Miscellany — Such    other    legal,     historical  and   scientific 

works  as  the  preceptor  requires,  18,  28. 

Nisi  Prius — Archbold  or  Selwvn,  22. 

Partnership — Parsons,  Pollock  or  Lindley  on,  37. 

Story  on,  5,  or  Parsons,  22. 

Personal  Property — Williams,  27,  or  Schouler  on,  22. 

Pleading— C bitty,  4,  28,  30,  47,  (Vol.  I,  only)  8. 

Stephen,  1,  4,  5,  8,  9,  11, 15,  16,  17,  20,  27,  31, 

32,  35,  36.  39,  42,  43,  44,  or  Chitty,  21,  34, 

37,  or  Gould,  22. 

Treatise  on,  12,  29,  40,  46,  49,  51. 

Practice — Brewster's,  41. 

Treatise  on,  6,  29,  33,  40,  43,  46,  49. 

Troubat  &  Haly's,  1,  8,  17,  20,  21,  22,  27,  28, 

30,  31,  34,  39.  44,  or  Brewsters,  11,  35,  37, 
43,  47. 

Troubat  k  Haly's,  Vol.  I  only,  16. 

Practice  in  Orphans'  Court — Rhone  or  Brewster,  20. 

Treatise  on,  8. 
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Promissorj    Notes — Byles,    Parsons   or   Story,    31,    or 

C  bitty,  22. 
Cbitty,  34. 
Story,  15,  27,  30,  or  other  standard 

author,  28. 
Treatise  on,  6,  12,29,51. 
Keal  Estate — Mitchell  on  Real  Estate  and  Conveyancing 

in  Pennsylvania,  11,  27,  37. 
Price  on  Act  relating  to,  43. 
Real  Property — ^^Treatiseon,  12,  51. 

Washburn.  30,  35,  or  Williams,  5,  22. 
Williams,  36. 
Rules  of  Court,  1,  16,  17,  22,  39,  43. 

Equity,  1,  8,  9,  11,  16,  27,  31,  39. 
Supreme  Court,  22. 
Sales— Story,  Hilliard  or  Benjamin,  22. 
Statutes  of  Pennsylvania,  46,  49. 
Torts— Addison  or  Hilliard,  22,  36. 
Wills — Redfield,  Jarman  or  Williams,  22. 
Acts  of  Congress  relating  to 
Bankruptcy,  1,  31. 
Judiciary,  1,  8,  20,  31.  32. 
Acts  of  Congress  and  Decisions  relating  to 
Arrest  and  Bail,  22. 
Authentication  of  Records,  22. 
Bankruptcy,  22. 
Crimes,  22. 

Fugitives  from  Justice,  22. 
Naturalization,  22. 
Statutes  of  Pennsylvania  (and  decisions  thereon,  22)  relating  to 
Abatement,  22. 

Actions  Personal,  1,  4,  8,  15,  16,22,  27,  31,  32,  35,  36,  39. 
Actions  Real,  1.  4.  8.  15,  16,  22,  27,  31,  32,  35,  36,  39. 
Acts  of  Assembly,  16,  22,  39. 
Amendments,  1,  8,  11,  15, 16,  22,  31,  32,  36,  39,  43. 
Arbitration,  15,22,  32,36. 
Assignments,  1,  8.  15,  27,  31,  32,  35,  36,  37. 
Attorneys-at-Law,  16,  22,  39. 
Bills  of  Exchange,  1,  8,  15,  16,  22,  31,  32,  36,  39. 
Bonds,  1,  8,  15,  16,  22,  31,  32,  36,  39. 
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Common  Carriers,  22. 
Common  Pleas,  22. 
Constables,  22. 
Contempt  of  Court,  22. 

Contracts  of  Decedents,  1,  4,  8,  21,  22,  27,  39. 
Corporation  Act  of  1874,  87. 
Crimes,  1,  4,  8,  15,  16,  21,  22,  27,  81,  32,  36,  39.     . 
Criminal  Procedure,  4,  15, 16,  21,  22,  27,  39. 
Decedents'  Estates,  1,  4,  8,  15, 18,  22,  27,  31,  32,  35,  36,  39. 
Declarations,  8. 

Deeds  and  Mortgages,  1,  8,  15,  21,  22,  27,  31,  35. 
Defalcation,  1,  8,  15,  16,  22,  31,  32,  35,  36,  3C. 
Distress  for  Rent,  11,  43. 
District  Court,  1. 
Divorce,  22,  31,  36. 
Domestic  Attachment?,  22. 
Dower,  1,  8,  15,  16,  22,  31,  32,  36,  39. 
Ejectment,  1,  8,  15,  16,  27,  31,  32,36,  39. 
Equitable  Plaintiffs,  16,  39. 
Equity,  1,  8,  15,  16,  21,  22,  31,  32,  36,  39. 
Errors  and  Appeal?,  22. 
Estates  Tail,  1,  8,  15,  22,  31,  32,  36,  39. 
Evidence,  8,  11,  15,  16,  18,  22,  36,  37,  39,  43. 
Execution,  1,  8,  11,  15,  16,  22,  27,  31,  32,  35,  36,  39,  43. 
Execution  Attachment,  16. 
Factors,  1,  8,  31. 

Foreign  Attachment,  1,  8,  15,  16,  22,  31,  32,  39. 
Frauds  and  Perjuries,  1,  8,  11,  15,  16,  21,  22,  31,  32,  35, 
36,  39,  43. 

Ground  Rents,  1,  8. 

Habeas  Corpus,  1,  4,  8,  15,  27,  31,  32,  35,  36. 

Husband  and  Wife,  15. 

Interest,  22,  36. 

Intestates,  1,  4,  8,  11,  15,  21,  22,  27,  31,  32,  36,  37,  39,  43. 

Joint  Tenancy,  1,  8,  15,  22,  31,  32,  39. 

Judgments,  1,8,  11,  16,  22,27,  31,  32,  35,36,39,43. 

Justice  of  the  Peace,  22. 

Landlord  and  Tenant,  1,  8,  15,  16,  22,  31,  32,  35,  36,  39. 

Land  Office,  22, 

Lien.s   1,  8,  15,  27,  31,  ^2,  36. 
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Limitation  of  Actions,  1,  4,  8,  15,  16,  22,  27,  31,  32,  35, 
36,  39. 

Limited  Partnersbfp,  22. 

Marriage,  1,  8,  11,  21,  22,  27;  31,  36,  43. 

Married  Woman's  Act,  31. 

Mechanic's  Liens,  16,  22,  36,  39. 

Negligence,  22. 

Orphans'  Court,  1,  4,  8,  21,  22,  27,  31,  35,  36,  39. 

Oyer  and  Terminer,  22. 

Partition,  1,8,16,  31,36,  39. 

Partnership,  22. 

Poor,  22. 

Practice,  16,  22,  34,  39. 

Procedure,  16,  18,  37. 

Pro nii.csory  notes,  1,  8,  15,  16,  22,  31,  32,  35,  36,  39. 

Quarter  Sessions,  22. 

Real  Estate,  1,  8,  15,  16,  22,  27,  31,  36,  39. 

Register  and  Register's  Court,  1,  8,  15,  22,  31,  32,  35,  39. 

Replevin,  1,  8,  16,  31,  35,36,39. 

Roads  and  Bridges,  22. 

Taxes,  22. 

Tender,  22. 

Timber,  22. 

Trespass,  1,  8,  15,  16,  22,  31,  32,  35,  39. 

Trustees,  1,  8,  16,  22,  31,36,  39. 

Verdict,  16,  39. 

Waste,  16,  39. 

AVills,  1,  11,  15,  21,  22,  27,  31,  32,  36,  37,  39,  43. 

Witnesses,  22,  39. 

Witnesses  in  connection  with  Act  of  1887,  16. 

All  the  leading  titles  in  Pepper  &  Lewis,  or  Purdon,  12. 

And  the  following  is  recommended  as  an  additional  course 
of  studv: 

Acts  of  Congress  relating  to  the  Judiciary,  11. 

Bailments — Storv  or  Edwards,  11. 

Bills  and  Promissory  Notes — Byles,  9. 

Bouvier's  Institutes,  11. 

Common  Law — Holmes  on,  39. 

Contracts — Smith,  1,  8,  9,  or  Anson,  20. 

Smith  or  Chitty,  11. 

Snith  or  Langdell,  39. 
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Criminal  Evidence — Roscoe's,  9. 
Criminal  Law— Wharton,  1,  11,  27,  3L 
Ethics — Sharswood's  liCgal,  5. 
Evidence— Abbott's  Trial,  27. 

Greenleaf  (vols.  2  &  3,  1,  9,  11,  27,  31). 
Starkie,  11  (vpl.  1,  only,  1,  8,  31.) 
Introduction  to  Robertson's  Charles  V,  or  Hallani's  Middle 

Ages,  11,39. 
Kent's  Commentaries,  39  (Vols.  2,  3  and  4,  only,  1 1). 
Law — Bishop's  First  Book  of,  39. 

Bishop  on  the  Written,  39. 

Washburn's  Lectures  on,  5. 
Liens — Trickett  on,  27. 
Logic  and  Rhetoric — Treatise  on,  32 
Maxims — Broom's  Legal,  5. 
Personal  Property — Williams  on,  9. 
Pleading— Chitty,  Vol.  I,  11. 
Real  Property — Williams  on,  1,  8,  9,  11,  31. 
Torts— Bigelow,  39. 

Cooley  or  Hiliiard,  20 
Wills — Hawkins  on,  9. 
Statutes  of  Pennsylvania  relating  to 
Actions  Personal,  5,  11. 
Actions  Real,  5,  11. 
Aliens,  1,  8,  31. 
Amendments,  27. 
Arbitration,  27. 
Assignments,  11. 

Attorneys  at  Law,  1,  8,  11,  27   31 
Bills  of  Exchange,  11. 
Bonds,  11. 
Charities,  11. 
Charters,  1,  8,  31. 

Collateral  Inheritance  Tax,  1.  8,  11,  27,  31 
Contracts  of  Decedents,  5,  11 
Corporation  Act  of  1874,  11. 
Corporations,  27,  31. 
Crimes,  5,  11. 

Criminal  Procedure  1,  8,  11,  31. 
Decedents'  Estates,  5,  11. 
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Deeds  and  Mortgages,  5,  11. 

Defalcation,  11. 

Divorce,  1,  8,  11,  27. 

Dower,  5,  11. 

Ejectment,  5,  11. 

Equitable  Plaintiffs,  1,  8,  11,  31. 

Equity,  5,  11 

Errors  and  Appeals^  27. 

Estates  Tail,  5,  11. 

Evidence,  1,  8,  11,  27,  31. 

Feme  Sole  Traders,  1,  8,  11,  31. 

Foreign  Attachment,  11. 

Frauds  and  Perjuries,  6. 

Ground  Rents,  5. 

Husband  and  Wife,  )  1. 

Interest,  1,  8,  11,  31. 

Juries,  27. 

Justice  of  the  Peace,  11,  27. 

Laborers,  27. 

Landlord  and  Tenant,  27. 

Liens,  11. 

Limitation  of  Actions,  5, 11. 

Limited  Partnership,  1,  8,  11,  27,  31. 

Lunatics  and  Habitual  Drunkards,  1,  8,  11,  27,  31. 

Luzerne  County  Acts  of  6th  April,  1869,  23rd  March,  1870, 

and22d  June,  1871,  11. 
Mechanic's  Liens,  1,  5,  8,  11,31. 
Orphans  Court,  5,  11. 
Partition,  5, 11. 
Partnership,  27. 
Practice,  1,  8, 11. 
Promissory  Notes,  11. 

Quarter  Sessions  and  Oyer  aud  Terminer,  27. 
Railroads,  27. 
Real  Estate,  5, 11. 
Reference  Act  of  1874,  11. 
Register  of  Wills,  11. 
Replevin,  11. 

Roads,  Highways  and  Bridges,  27. 
Trespass,  11. 
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Trustees,  5. 
Unseated  Lands,  11. 
Verdict,  1,8,11,  31. 
Wages,  27. 
Wills,  5. 

In  the  2nd,  3rd,  10th,  13tb,  14th,  24tb,  25th,  26th,  28th  and 
45th  Districts  no  course  of  study  is  prescribed  or  recommended.] 

346.  Every  student  at  law,  before  making  his  application 
for  admission  to  the  bar,  must  pass  an  examination  in  the  first 
four  books  of  Caesar's  Cammentaries,  as  a  test  of  bis  knowl- 
edge of  Latin  No  application  for  bis  admission  will  be  con- 
sidered by  the  court  unless  he  present  at  the  same  time  a  favor- 
able report  on  this  examination.  43. 

347.  No  credit  shall  be  allowed  for  time  absent  from  the 
preceptor's  office,  other  than  a  vacation  not  exceeding  eight 
weeks  in  any  one  year.  18. 

348.  When  the  applicant  has  studied,  or  intends  to  study 
with  a  member  of  the  Board  of  Examiners,  such  member  shall 
not  participate  in  the  examination,  but  his  place  shall  be  filled 
by  the  other  examiners,  or  a  majority  of  them,  selecting  a  dis- 
interested member  of  the  bar  to  act  for  the  special  occasion.  36. 

349.  Applications  for  admission  must  be  made  during  a 
regular  term,  and  not  at  an  adjourned  term  ;  but  a  motion  for 
the  appointment  of  an  examining  committee  may  be  made  at  any 
time.  22. 

350.  No  examination  of  a  student  at  law  for  admission  to 
practice  shall  take  place  except  at  a  regular  meeting  of  said 
Board,  1.  8,  11,  12,  26,  45  (at  least  thirty  days  before  the  next 
regular  term  of  court,  43)  (and  at  these  examinations  any  mem- 
ber of  the  bar  who  desires  may  be  present.  2).  Notice  of  the 
time  and  place  of  meeting  shall  be  given  to  the  judges  of  the 
court  that  such  of  them  as  see  proper  may  attend.  1 9. 

351.  No  action  shall  be  had  by  the  Board  on  any  applica- 
tion for  admission  to  the  bar,  unless  notice  shall  have  been 
given  of  such  application  by  publication  (in  the  legal  newspaper 
for  four  weeks,  1)  (three  weeks,  3,  11)  in  a  newspaper  at  the 
county-seat  stating  (in  whose  office  he  has  studied,  9)  the  name, 
date  of  registry  and  time  of  application  ;  for  (three  weeks,  36) 
(four  weeks,  9)  (two  public  newspapers  to  be  designated  by  the 
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court  for  four  weeks,32)  immediately  preceding  their  action.  1,3, 
9,  11,  32,  36. 

352.  Any  student  not  appearing  for  his  final  examination 
within  five  years  from  his  registration  shall  be  stricken  from  the 
list  of  students  by  the  prothonotary.  18. 

353.  A  person  who  has  studied  law,  or  resides  in  some 
other  county  of  this  State,  shall  first  be  admitted  in  that  county, 
4,  9,  27,  28,  35,  41,  43,  or  shall  show  a  satisfactory  reason  why 
he  was  not  admitted  there,  12,  25,  26,  33,  47,  whicj)  reason 
shall  be  in  writing  verified  by  the  affidavit  of  the  applicant,  and 
certified  by  counsel  moving  for  such  admission  to  be,  in  his 
opinion,  satisfactory.  11,  16,  34,  42,  44. 

354.  No  person  who  has  studied  law  in  this  county  and 
has  procured  his  admission  elsewhere,  shall  be  admitted  without 
examination,  and  the  production  and  filing  of  the  certificate  and 
evidence  as  in  the  case  of  a  student,  unless  he  shall  have  sub- 
mitted bis  papers  to  the  Board  of  Examiners,  and  satisfied  the 
Board  that  he  had  not  procured  his  admission  elsewhere  as  a 
mere  preliminary  to  his  admission  in  this  Court,  and  the  Board 
shall  have  approved  his  admission  without  further  examination ; 
and  also  shall  have  had  satisfactory  evidence  of  his  integrity 
and  good  moral  character;  all  of  which  shall  be  reported  to 
the  court,  whereupon  the  court,  also  approving,  he  shall  be 
admitted.  21. 

355.  Any  attorney  shall  upon  application  in  open  court  be 
admitted  to  practice  in  the  several  courts  of  this  district,  by 
exhibiting  to  the  court  a  certificate  of  his  admission  to  the 
Supreme  Court  of  Pennsylvania,  and  filing  a  certificate  of  the 
presiding  judge  of  the  district  from  which  he  came,  setting  forth 
that  be  is  of  reputable  professional  standing,  and  of  good  char- 
acter.    18,  30,  37,  46,  49. 

356.  Attorneys  residing  in  the  State,  and  admitted  to 
practice  in  any  county  of  this  Commonwealth,  but  who  have  not 
been  admitted  to  practice  in  the  Supreme  Court,  may  be  admitted 
without  examination,  by  exhibiting  to  the  court  a  certificate  of 
admission  to  the  courts  in  another  district,  and  filing  a  certificate 
of  the  presiding  judge  of  such  district,  bearing  date  within  sixty 
days  immediately  preceding  such  application,  setting  forth  that 
he  is  in  actual  practice,  of  reputable  professional  standing,  and  of 
good  moral  character.    Provided  that  such  application  in  the  first 
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instance  shall  be  referred  to  the  examining  committee  and  receive 
a  favorable  report  therefrom,  unless  the  presiding  judge  has  such 
personal  knowledge  of  the  facts  as  to  render  such  reference 
unnecessary.     18. 

357.  Persons  already  admitted  to  practice  in  other  courts  of 
this  Commonwealth  may,  at  the  discretion  of  the  court,  be 
admitted  without  an  examination,  on  the  production  of  a  certifi- 
cate by  the  presiding  judge  of  the  court  of  common  pleas  of 
the  county  wherein  such  person  has  been  last  admitted  and 
practiced,  of  the  good  moral  character  and  professional  standing 
of  the  applicant,  3,  8,  11,  21,  27,  30,  45,  (but  this  rule  shall 
not  apply  to  any  applicant  for.  general  admission,  if  objected  to 
by  any  member  of  the  bar  in  good  standing.  35  )  (Such  cer- 
tificate may  be  dispensed  with  where  the  president  judge  or  any 
member  of  this  bar  in  good  standing  has  knowledge  of  the 
requisite  facts.  9,  28,  35,  41.)  (No  person  shall  be  admitted 
without  registration  and  examination  who  has  studied  law  in 
this  county,  and  has  procured  his  admission  elsewhere  as  a  mere 
preliminary  to  his  admission  in  this  county.  1,  8,  20.)  Pro- 
vided the  Board  will  certify  that  they  have  examined  the  papers 
of  the  applicant,  and  believe  him  entitled  to  admission  without 
further  examination,  13,  32,  otherwise  the  admission  shall  be 
prohac  vice.  27. 

358.  Any  member  of  the  bar  of  another  district,  who 
desires  to  locate  permanently,  or  engage  regularly  in  the  practice 
of  the  law  in  this  county,  shall  present  his  application  to  the 
court,  with  the  certficate  required  by  the  Act  of  Assembly  from 
the  president  judge  of  the  district  in  which  he  last  practiced, 
together  with  such  other  recommendations  ais  he  may  have.  The 
same  shall  be  referred  to  the  bar  committee,  who  shall  determine 
by  such  examination  and  investigation  as  they  deem  proper, 
whether  the  applicant  should  be  admitted,  and  shall  make  report 
of  the  result  of  their  examination  and  investigation  to  the 
court.  47. 

359.  Attorneys  who  have  been  elsewhere  admitted,  may, 
at  the  discretion  of  the  court,  be  admitted  to  practice  in  this 
court,  22,  if  they  do  not  intend  to  become  resident  practitioners. 
21,  29. 

300.  All  attorneys  from  other  courts  applying  for  admission 
to  practice  in  these  courts  shall  in  the  first  instance  present  their 
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papers  to  the  Board  of  Examiners,  which  Board  (may,  notwith- 
standing any  other  rule,  exercise  their  discretion  regarding  the 
examination  of  the  applicants,  and,  1,)  shall  report  on  the 
propriety  of  the  admission  of  such  attorneys.     J,  4,  8,  20,  51. 

361.  Every  application  made  by  a  member  of  the  bar  of  any 
other  court,  for  admission  to  the  bar  of  this  court  (with  a  view 
of  becoming  a  permanent  and  resident  practitioner,  15,  23,) 
shall  be  referred  to  the  Board  of  Examiners,  and  be 
admitted  only  on  their  favorable  report,  after  examina- 
tion, if  they  deem  it  necessary.  21,  24.  The  applicant  shal) 
produce  to  the  Board  the  certificate  of  the  presiding  judge  of 
the  court  wherein  he  last  practiced,  that  he  is  of  reputable 
professional  standing  and  good  moral  character,  2,  10,  19,  46, 
49,  and  his  own  certificate  that  he  intends  permanently  to 
reside  and  practice  in  this  county,  which  certificates  shall  be 
filed  by  the  Board  with  their  report.  15,  23.  If  the  rules  regu- 
lating admission  to  the  bar  to  which  such  applicant  belongs 
will  permit  the  general  admission  of  members  of  this  bar  without 
examination,  a  like  courtesy  will  be  extended  here,  but  a  copy 
of  such  rules  must  accompany  the  application.     IT,  26,  43. 

362.  An  attorney  at  law  of  another  court  who  applies  for 
admission  to  practice  in  these  courts  shall  present  his  petition 
setting  forth  under  oath  the  time  and  place  of  his  admission  to 
the  bar  ;  the  time  and  place  of  his  last  admission  to  practice  ; 
the  length  of  time  he  has  been  in  continuous  practice  of  the  law 
immediately  prior  to  his  application  here ;  and  such  other  facts 
as  he  may  deem  material.  He  shall  annex  the  certificate  of  the 
presiding  judge  of  the  court  wherein  he  was  last  admitted  and 
has  practiced,  under  the  seal  of  the  court,  showing  the  length  of 
time  he  has  practiced  in  that  court,  and  that  he  is  of  reputable 
professional  standing  and  good  moral  character.  The  petition 
and  papers  will  be  referred  to  the  Board  of  Examiners.  If  their 
report  thereon  is  favorable  to  the  applicant  he  may  be  admitted. 
If,  however,  he  has  not  practiced  in  this  State,  or  if  he  has  been 
practicing  in  this  State  less  than  two  years,  the  Board  may 
require  an  examination  in  law  and  in  letters.    16,  39. 

363.  No  person  admitted  to  practice  in  other  courts  of  this 
or  other  States  shall  be  admitted  to  practice  in  the  courts  of  this 
district  unless  he  shall  furnish  to  the  court  a  certificate,  signed 
by  a  majority  of  the  members  of  the  Board  of  Examiners,  that 
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they  have  received  satisfactory  evidence  of  his  good  moral  char- 
acter and  professional  acquirements  (including  at  least  two  years 
diligent  study  or  practice  of  the  law,  14,  29,  40),  and  also  a  cer- 
tificate from  the  president  judge  of  the  court  where  he  last  prac- 
ticed that  he  is  a  practicing  attorney  of  said  court  in  good  stand- 
ing and  of  good  moral  character,  5  (and  the  length  of  time 
he  practiced  therein,  14,  29,  40):  Provided,  that  these  certifi- 
cates may  be  dispensed  with,  where  the  presiding  judge  has 
personal  knowledge  of  the  requisite  facts,  37  48,  49,  or  a  mem- 
ber of  the  bar  of  good  standing  has  such  knowledge.    33. 

3G4.  Attorneys  who  have  been  admitted  in  the  courts  of 
other  States  of  the  Union  may  be  admitted  here  if  their  courts 
admit  attorneys  of  this  State.   4. 

365.  Attorneys  from  other  States  may  be  admitted  after  a  resi- 
dence of  two  years  (one  year,21)  within  this  State,  the  last  year  of 
which  residence  shall  have  been  passed  within  thiscounty,  25, upon 
producing  satisfactory  evidence  of  their  admission  into  the 
Supreme  or  Superior  Court  of  the  State  from  which  they  came, 
and  a  certificate  signed  by  the  chief  justice  or  presiding  judge 
of  such  court,  that  they  are  of  good  standing  at  the  bar  and  of 
good  moral  character,  1,  8,  20,  32,  41,  which  paper  shall  be 
referred  to  the  Board  of  Examiners,  to  report  to  the  court  on 
the  propriety  of  the  admission  of  such  attorneys.    21. 

3()G.  Attorneys  from  other  States  upon  producing  satis- 
factory evidence  of  their  admission  into  the  Supreme  or  Superior 
Court  of  the  State  from  which  they  came,  and  of  their  having 
practiced  in  some  one  or  more  of  the  courts  of  record  of  that 
State  during  seven  years  (five  years,  20,  32),  or  more,  may  be 
.admitted  to. practice  at  the  bar  of  these  courts  upon  the  recom- 
mendation of  the  Board  of  Examiners  thereof,  1,  8,  20. 
Provided,  no  attorney  shall  be  admitted  to  practice  in  this  court 
upon  the  ground  that  he  has  been  admitted  to  practice  in  the 
courts  of  some  other  State,  unless  he  be  a  citizen  of  the  United 
States,  and  also  unless  it  be  shown  that  the  attorneys  of  this 
court  are  entitled  by  the  practice  of  the  court  where  the  appli- 
cant has  been  admitted,  to  admission  under  the  like  circum- 
stances. 32. 

307.  An  attorney  of  good  character  and  known  abilities, 
originally  admitted  in  any  of  the  courts  of  the  United  States, 
wherein   a    reciprocity   in   this   respect   is   observed,   may   be 
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admitted  at  the  discretion  of  the  court,  42,  44  (when  he  shall  pre.- 
sent  the  certificate  of  an  attorney  or  gentleman  of  this  bar,  of 
known  abilities,  that  the  applicant  has  studied  law  with  assiduity 
in  his  office  for  a  space  of  six  months,  and  that  he  is  well  qualified 
to  practice  law  in  this  State,  3, 1 1,  45)  to^^ether  with  a  certificate 
of  the  Board  of  Examiners,  after  examination,  recommending 
his  admission,  and  satisfactory  evidence  that  he  is  in  other 
respects  entitled  to  admission  under  these  rules,  and  is  a  person  of 
integrity  and  good  behaviour,  9,  11,  18,  43,  45,  otherwise  the 
admission  shall  be  pro  hae  vice.    2T. 

368.  Gentlemen  of  the  bar  of  known  integrity,  who  have 
been  admitted  to  practice  in  some  other  of  the  United  States, 
may  be  admitted  here  if  the  courts  of  the  State  in  which  they 
are  admitted  reciprocally  admit  attorneys  or  counsellors  of  this 
State,  34  ;  but  no  attorney  of  any  other  of  the  United  States, 
which  does  not  reciprocally  admit  as  aforesaid  attorneys  of  this 
State,  and  no  attorney  of  a  foreign  country, may  be  admitted  here', 
unless  he  has  resided  in  the  State  one  year  (two  years,  25,)  next 
preceding  his  application  for  admission,  and  produces  a  certifi- 
cate under  the  seal  of  the  Superior  Court  of  the  State  or  country 
in  which  he  is  an  attorney  or  counsellor,  that  he  has  been  duly 
admitted  to  practice  in  the  courts  of  that  State  or  country  ;  and 
if  formerlv  an  alien,  unless  he  has  become  a  citizen  of  the  United 
States.  25.  Provided,  that  all  such  applications  must  be 
referred  to  the  Board  of  Examiners,  and  a  favorable  report  from 
them  must  precede  the  admission  of  the  applicant.  12, 51. 

369.  Attorneys  of  courts  (of  equal  grade  with  this  court) 
of  other  States,  who  have  practiced  therein  for  two  years  (one 
year,  28,  35)  or  more,  after  studying  six  months  with  a  prac- 
ticing attorney  or  judge  of  this  court,  and  after  passing  a  special 
examination  upon  the  Constitution  and  statutes  of  this  Common- 
wealth, and  the  jurisprudence  and  practice  peculiar  to  this  State, 
may  be  admitted  on  furnishing  satisfactory  evidence  of  good 
moral  character,  as  in  other  cases.  17,  28.  35,  50. 

370.  No  person  admitted  to  practice  in  the  courts  of  other 
States  shall  be  admitted  to  practice  in  this  court,  unless  he  be  a 
citizen  of  the  United  States,  and  a  resident  of  this  county,  and 
until  he  shall  have  produced  a  certificate  of  the  presiding  or 
highe&t  law  judge  of  the  court  wherein  the  applicant  last  prac- 
ticed, setting  forth  that  he  is  of  good  moral  character,  and  the 
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length  of  time  be  has  practiced  in  said  court,  shall  have  been 
examined  by  the  Board  of  Examiners,  and  shall  produce  a  cer- 
tifiqate  signed  by  all  the  members  of  said  board,  stating  that 
thev  had  received  satisfactory  evidence  of  his  ffood  moral  char- 
acter  and  professional  qualifications,  including  at  least  three  years 
(two  years,  6)  diligent  study,  or  practice  of  the  law,  and  recom- 
mending his  admission  to  the  bar.    6,  7,  36,  38,  48. 

371.  A  course  of  study  in  any  law  school  of  good  repute 
sliall  be  deemed  equivalent  to  a  like  term  of  study  in  the  office  of 
an  attorney  or  judge,  5,  7,  12,  13,  17,  38,  39,  41,  45,  50,  but 
this  shall  in  no  event  excuse  the  last  year's  clerkship  in  the 
office,  18,  nor  the  necessity  for  passing  a  preliminary  examina- 
tion.    10,  33,  40. 

372.  Twelve  months  shall  be  allowed  for  a  like  or  greater 
term  of  study  spent  in  an  established  law  school,  15,  19,  36,  and 
two  years  to  a  graduate  of  the  law  schools  of  the  University  of 
Pennsylvania  or  Dickinson  College,  23,  or  any  reputable  Ameri- 
can law  school.    30,  30,  43. 

373.  Students  of  a  public  law  school  shall  be  admitted,  as 
in  other  cases,  upon  the  diploma  of  the  institution,  if  the  same 
be  within  the  State,  on  the  certificate  of  the  professor  or  prin- 
cipal. If  the  applicant  is  a  graduate  of  any  respectable  college 
he  may  be  admitted  at  any  time  after  his  arrival  at  the  age  of 
twenty. one,  though  his  term  of  study  may  not  exceed  the  period 
of  two  Years.  42. 

374.  One  who  has  taken  a  full  collegiate  course  of  study, 
may  bo  admitted  after  two  years  study,  if  otherwise  qualified, 
without  ron^ard  to  his  age  at  the  time  of  commencement  (if  at 
the  time  of  his  application  he  is  twenty-one  years  of  age,  16),  but 
no  credit  shall  be  given  for  time  spent  in  the  study  of  the  law, 
while  the  student  is  still  prosecuting  his  preliminary  education 
at  anv  literarv  institution.    6,  37,  48. 

375.  A  citizen  of  the  United  States,  of  full  age,  who  has 
been  graduated  Bachelor  of  Laws  by  a  respectable  law  school 
(of  this  State,  16)  after  a  two  years  course  of  study,  may  be 
admitted  upon  the  diploma  of  the  institution  (on  examination 
as  in,  other  cases,  16)  on  the  recommendation  of  the  Board  of 
Examiners,  without  registration  or  examination,  39,  if  over 
twoiHv-one  vears  of  a":e      4. 

376.  An  applicant  for  admission  who  has  been  graduated 
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from  any  reputable  college  authorized  to  confer  degrees,  or  from 
a  reputable  law  school  at  which  the  course  of  instruction  is  not 
less  than  three  years,  may  be  admitted  at  any  time  after  he  has 
arrived  at  the  age  of  twenty-one  years,  although  he  may  not 
have  been  registered  for  a  longer  period  than  three  years.  9,  12. 

3T7.  Those  presenting  diplomas  from  regular  law  schools, 
before  entitled  to  a  final  examination,  shall  be  required  to  be 
registered  with  some  member  of  this  bar  or  law  judge,  and  shall 
study  the  law  under  his  direction,  and  in  his  office,  for  not  less 
than  six  months  continuously,  immediately  before  final  exam- 
ination, and  as  much  longer  as  may  be  necessary,  their  age 
being  considered,  as  will  make  their  term  of  studies  in  the  actual 
time  spent  in  the  law  school  and  the  office  of  the  resident  attor- 
ney, excluding  vacations,  equal  to  the  term  required  by  these 
rules  for  students  who  read  entirely  in  the  office  of  their  preceptor 
during  the  three  or  two  years  fixed  by  the  rule.    4T. 

378.  Any  graduate  of  the  Dickinson  School  of  Law  may  be 
admitted  to  practice  law  upon  receiving  the  degree  of  Bachelor 
of  Laws  from  said  School,  after  a  three  years  course  of  study : 
Provided,  he  shall  have  passed  the  preliminary  examination 
required  by  the  rules  of  court,  and  been  registered  in  the  pro- 
thonotary's  office  as  a  student  at  law  one  year  before  graduation. 
And  provided  further,  that  before  applying  for  admission  he  has 
produced  to  the  examining  board  a  certificate  from  the  dean  of 
the  faculty  of  said  School  that  he  has  passed  the  full  three  years 
course  of  study  herein  required,  the  last  year  of  which,  at  least, 
shall  have  been  passed  at  said  School,  and  has  been  examined  by 
the  authorities  of  said  School  in  the  science  of  law,  and  has  been 
found  by  them  to  be  qualified  to  practice ;  and  also  evidence  of 
good  moral  character,  as  in  other  cases.    9. 

379.  Any  citizen  of  the  United  States  of  full  age,  who  shall 
have  been  graduated  Bachelor  of  Laws  by  the  University  of 
Pennsylvania,afterthecourseofstudy  required  in  the  University, 
may  be  admitted  to  practice  as  an  attorney,  if  he  shall  have  com- 
plied with  the  rule  now  in  force  as  to  the  preliminary  examina- 
tion (registration  and  advertisement,  11),  (and  been  registered 
for  one  year  in  the  prothonotary's  office  as  a  student  at  law  in 
said  University  by  the  dean  of  the  law  faculty  thereof,  1),  and 
shall  have  served  a  regular  clerkship  and  resided  for  one  year 
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in  this  county,  and   have   studied  altog^ether  during  the  time 
required  for  other  students.  8. 

380.  A  graduate  of  the  Law  Department  of  the  University 
of  Pennsylvania,  Harvard  University,  Yale  University,  or  any 
other  law  school  whose  standing  shall  be  satisfactory  to  the 
court,  may,  upon  application  to  the  Board  of  Examiners  for 
examination,  and  upon  passing  a  satisfactory  examination  duly 
certified  by  said  Board,  and  on  the  production  of  his  diploma,  be 
admitted  to  practice  in  the  several  courts  of  this  county :  Pro- 
vided, he  shall  have  been  registered  as  a  law  student  with  the 
prothonotary,  at  least  one  year  prior  to  the  application  for  hi& 
admission.  19. 

381.  Attending  the  Dickinson  School  of  Law  for  a  given 
period  shall  be  deemed  equivalent  to  serving  a  clerkship  in  th& 
office  of  an  attornev  for  a  similar  time.  9. 

382.  Any  person  presenting  a  diploma  from  any  law  school 
outside  of  the  State,  shall  be  subject  to  an  examination  the  same 
as  ordinary  students  at  law,  that  is  to  say,  to  all  the  examina- 
tions, preliminary,  Latin  and  final.  43. 

383.  Females  may  be  admitted  to  the  practice  of  the  law  on 
the  same  conditions  as  males.  13. 

384.  No  foreigner  shall  be  admitted  until  he  shall  have 
become  a  citizen  of  the  United  States  and  shall  have  resided 
therein  five  years  (two  years,  34),  (four  years,  42)  next  before 
his  application.  16,  34,  42. 

385.  All  motions  for  the  general  admission  of  any  person  to 
the  bar  (as  a  resident  practitioner,  29)  must  be  made  by  a  mem- 
ber of  the  Board  of  Examiners,  5,  6,  7,  14,  23,  29,  33,  37,  40, 
47,  48,  or  by  authority  thereof,  and  the  papers  upon  which 
applications  are  made  shall  be  filed  in  the  prothonotary 's  office* 
9,  10. 

386.  If  the  court  be  convinced  by  legal  proof,  or  their  own 
knowledge,  that  the  person  applying  for  admission,  is  not  of  the 
disposition  and  learning  required  by  the  Act  of  Assembly,  such 
person  shall  be  rejected,  8,  10,  12,  25,  33,  46,  49,  51. 

387.  In  every  case  where  one  or  more  of  the  Board  of 
Examiners  refuses  to  make  a  favorable  report  on  the  person  sub- 
mitting himself  for  examination,  the  said  Board  shall  file  a  reports 
signed  by  them  all,  that  the  said  person  had  failed  to  meet  the 
requirements  of  the  rules  of  court,  and  the  said  Board  could  not 
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recommead  him  as  a  student  at  law,  or  for  admission  to  the  barf 
as  the  case  may  be.  The  name  or  names  of  the  members  of  the 
Board  so  refusing  to  make  a  favorable  report  under  no  circum- 
stances shall  be  divulged  bj  said  Board,  or  any  member 
thereof.     43. 

388.  All  persons  admitted  to  practice  in  the  several  courts 
of  this  district  shall  be  required  to  pay  an  admission  fee  of  ten 
dollars  to  the  chairman  of  the  law  library  of  the  county,  to  the 
courts  of  which  he  seeks  admission,  for  the  use  of  the  law 
library.     43. 

389.  No  person  rejected  by  the  Board  of  Examiners  at 
(either  the  preliminary  examination  or  2,  3,  9,  12,  19,  47)  the 
examination  for  admission  to  practice,  shall  be  again  presented 
for  the  period  of  one  year  (six  months,  12)  from  the  date  of 
either  of  said  examinations,  2,  3,  9, 19,  28,35,  41,  47,  and  if  failing 
on  re-examination  shall  be  considered  as  finally  rejected.   12. 

390.  It  shall  be  competent  for  the  members  of  the  bar  for 
their  own  protection  to  adopt  a  tariff  of  fees  for  this  county, 
any  violation  of  which  may  be  punished  as  a  breach  of  faith 
towards  the  oflBcers  of  the  court.   27. 

391.  AH  persons  applying  for  general  admission  to  the  bar 
shall  be  required  to  sign,  before  admission,  the  minimum  fee 
bill  of  the  respective  counties.   43. 

392.  An  attorney  in  good  standing  at  any  other  court  (of 
equal  grade,  23)  may  be  admitted  to  take  part  in  the  trial  (or 
argument,  23,  24,  39)  of  any  cause  in  this  court  in  which  he  may 
be  engaged,  6,  7,  10, 12, 15, 16, 17,  23,  24,  33,  38,  39,  46,  47,  48, 
49,  50,  51  (provided  like  privileges  are  there  extended  to  mem- 
bers of  this  bar,  14,  28,  35,  36)  on  the  motion  of  any  attorney 
of  this  court,  who  shall  certify  that  he  is  a  member  of  the  bar 
in  the  county  or  State  where  he  resides  or  practices.   21. 

393.  No  person  while  holding  the  office  of  justice  of  the 
peace  shall  be  allowed  to  practice  as  an  attorney  of  this 
court.  47. 

394.  No  prothonotary  (deputy,  23)  or  clerk  of  any  of  the 
courts  (and  no  register  or  recorder,  9,  20,  27,  28,  33,  35,  41,  51) 
may  practice  as  an  attorney  in  the  several  courts  of  this  county 
during  his  continuance  in  office.  7,  9,  12,  20,  23,  28,  33,  35,  38, 
41 ,  51.     Nor  shall  any  person  be  admitted  as  an  attorney -at-law, 
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unless  he  apply  with  the  bona  fide  intention  to  devote  himself 
exclusively  to  the  profession.    27. 

395.  No  person  who  has  not  been  practicing  in  the  courts  of 
this  county,  as  an  attorney,  for  the  space  of  one  year  (two  years, 
7,  46,  49),  unless  prevented  by  sickness  or  absence  (or  prohibited 
by  official  position,  7),  shall  be  allowed  his  privileges  as  an  attor- 
ney,! 1,  20,  22,  23,  24,  25,  26,  43,  44,  45,  46,  49 ;  until  he  shall  pass 
a  satisfactory  re-examination  before  the  Board  of  Examiners  and 
re-establish  his  qualifications,  as  now  required  upon  an  original 
examination  for  admission  to  the  bar,  or  be  relieved  therefrom 
by  the  court  or  the  president  judge  in  vacation,  on  motion.  Pro- 
vided, that  a  member  of  the  bar  who,  previous  to  his  ceasing 
to  practice  his  profession,  was  engaged  in  the  active  practice  of 
the  law  in  this  county  continuously  for  a  period  of  ten  years, 
and  has  since  continued  to  reside  within  the  county,  shall  not  be 
required  to  conform  to  this  rule,  unless  the  court,  in  its  dis- 
cretion, shall  require  him  to  establish  his  qualifications  to 
practice.    7. 

396.  No  attorney,  acting  as  counsel  or  clerk  for  the  sheriff, 
shall  give  him  any  advice  or  counsel  about,  or  in  relation 
to,  writs  or  other  process  in  his  hands,  in  which  said  attorney 
is  interested,  and  about  which  there  is  dispute  or  contention  o^ 
other  parties  with  those  whom  said  attorney  represents,  nor 
shall  he  do  any  act  as  clerk  in  relation  thereto.    43. 

397.  In  matters  in  which  the  county  is  directly  or  indirectly 
interested,  or  by  possibility  may  be,  the  counsel  for  the  com- 
missioners can  only  make  a  motion,  present  a  petition,  and  be 
heard  for  the  commissioners  as  representing  the  county.  And 
in  like  manner  counsel  for  directors  of  the  poor  can  only  be 
heard  in  the  interest  of  the  almshouse  as  represented  by  the 
directors.  16. 

398.  It  is  the  privilege  and  duty  of  counsel  to  try  cases 
with  true  professional  zeal,  within  the  bounds  of  their  oath  of 
office,  the  limits  of  decorum,  and  the  rules  of  professional 
ethics. 

As  instances  of  their  rights  they  may  : 

Argue  to  the  jury  upon  the  facts  in  evidence,  and  facts  as 
to  which  there  is  a  conflict  of  evidence: 

May  comment  on  the  bias  and  credibility  of  witnesses  when 
the  evidence  warrants  it : 
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May  comment  on  the  fact  that  a  person  shown  to  be  an 
important  witness  for  the  adverse  party,  and  known  to  be  so 
and  within  reach,  was  not  called : 

May  comment  on  the  fact  that  a  party  in  a  civil  suit  when 
competent,  and  in  reach,  failed  to  appear  in  bis  own  behalf : 

May  comment  on  the  fact  that  he  has  failed  to  put  in  evi- 
dence a  material  document  shown  to  be  in  his  power;  and  on 
the  character  of  the  adverse  party,  when  it  is  in  issue  on  the 
evidence,  but  only  as  assailed  by  evidence. 

As  instances  wherein  they  transgress  their  privileges  and 
abuse  their  high  calling  : 

They  may  not  state  or  assert  as  facts  matters  which  are 
not  in  evidence  : 

May  not  push  for  an  unjust  verdict,  or  by  powers  of  elo- 
quence and  excessive  zeal  try  to  convict  an  innocent  man  : 

May  not  use  language  calculated  to  humiliate  and  degrade 
the  adverse  party,  his  counsel  or  witnesses,  without  foundation 
in  the  evidence. 

These  are  named  as  instances,  but  not  as  covering  the  whole 
field  of  professional  ethics,  and  are  suggested  to  the  careful  con- 
sideration of  the  young  gentlemen  of  the  bar,  who  before  many 
years  will  themselves  become  leaders;  and  they  will  never  regret 
the  habit  of  trying  cases  solely  on  the  issues  joined.     16. 

.  399.  The  prothonotary  shall  keep  a  book  containing  a  list 
of  the  practicing  attorneys  of  this  court,  with  the  date  of  their 
admission,  to  which  list  the  names  of  those  hereafter  admitted 
shall  be  added,  with  the  date  of  their  admission.  Such  list  shall 
govern  the  prothonotary  in  entering  appearances  and  confessions 
of  judgment,  and  no  judgment  shall  be  entered  by  confession  of 
attorney,  or  appearance  entered,  where  the  attorney's  name  does 
not  appear  on  said  list.    17,  50. 

400.  No  engagement  of  counsel  in  another  court  will  be 
regarded,  unless  written  notice  thereof  be  placed  in  the  hands  of 
the  prothonotary,  or  one  of  his  clerks  attending  in  court.  32. 

401.  No  cause  set  for  trial  or  argument  shall  be  continued 
on  account  of  the  engagement  or  absence  of  counsel,  unless  the 
engagement  be  on  public  duty,  or  the  absence  arise  from  sick- 
ness.    9,  K). 

402.  Where  two  counsel  are  concerned  on  the  same  side  the 
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absence  of  one  of  them  shall,  under  no  circumstances,  be  a  reason 
for  leaving  open  or  continuing  the  cause.  16. 

403.  No  attorney  of  this  court  shall,  under  any  pretence 
whatever,  pay  or  offer  to  pay,  or  counsel,  advise,  or  be  privy  to 
the  payment  of  any  compensatory  fees,  fees  for  favors,  extra 
services,  or  for  unusual  services  not  recognized  by  law,  to  any 
public  oflBcer  of  this  county,  or  to  any  deputy  or  clerk  to  such 
officer,  where  the  services  rendered  pertain  to  the  office.    7. 

404.  The  Board  of  Examiners  shall,  after  complaints  hav« 
been  made  to  them  in  proper  form,  prosecute  all  attorneys  for 
unprofessional  conduct.     43. 

405.  Any  attorney  who  shall  hereafter  be  stricken  from  the 
rolls  of  any  of  the  courts  of  this  county,  shall  be  thereby  dis- 
qualified from  practicing  in  all  the  other  courts,  unless  the  court 
making  the  order  shall,  in  its  decree,  recommend  that  the  pun- 
ishment be  limited  to  the  said  court.    1,  8,  20. 

406.  Any  attorney  who  shall  be  convicted  of  an  infamous 
or  immoral  offence  (or  an  offence  affecting  his  personal  integrity, 
14),  shall  be  thereby  disqualified  from  practicing  as  an  attorney 
in  these  courts,  1,  8,  20,  21,  and  it  shall  be  the  duty  of  the  Bar 
Association  to  take  immediate  action  to  have  such  disqualification 
enforced  by  proper  order  of  the  court.     14. 

AUDITORS  AND  AUDITORS*  REPORTS 

[See  Distribution.] 

AWARDS 

[See  Arbitrations  and  Awards.] 

BAIL 

[See  also  H  117,  123,  148.  25?,  252,  289.  300,  301,  543,  544,  mo. 

1339  and  1561.] 

407.  No  bail  may  be  required  (in  any  case  in  which  bail  is 
by  law  demandable,  12,  13,  15,  20,  30,  36,  37,  45,  48,  51)  (in 
actions  of  trespass,  19,  23,  vi  et  armis,  for  libel,  slander,  mali- 
cious prosecution,  conspiracy  or  false  imprisonment,  1,  2,  5,  7, 
8,  10,  11,  14,  24,  26,  27,  32,  38,  39,  40,41,  42,  43,  50  (or  trover 
and  conversion,    17,  18,  33,  35)  or  to   recover   unliquidated 
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damages,  16,  42),  unless  an  affidavit  of  the  cause  of  actioD  (and 
of  affiant^s  belief  of  the  amount  of  damages  sustained,  6,  30, 
36,  37,  48)  be  made  and  filed  before  the  issuing  of  the  writ.  1, 
2,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21, 
22,  23,  24,  26,  27,  28,  29,  30,  32,  33,  35,  36,  37,  38,  39,  40, 
41,  42,  43,  45,  48,  50,  51. 

408.  Bail  shall  not  be  required  of  any  defendant  in  a  capias 
ad  respondendum  (in  more  than  $200,  21,  39)  (in  more  than 
$300,  5,  14,  17)  (in  more  than  $500,  1,  3,  6,  10,  16,  19,  23,  24, 
25,  26,  30,  32,  37,  46,  49)  (in  more  than  $600,  in  libel  and  slan- 
der, and  more  than  $1000  in  any  other  action,  36)  (in  more 
than  $1000,  7,  8,  9,  11,  12,  13,  15,  18,  22,  27,  28,  33,  35,  38, 
41,  43,  45,  48,  51,  nor  in  slander  over  $300,  50,)  unless  specially 
allowed  by  the  court  or  one  of  the  judges  thereof,  1,  5,  6,  7,  8, 
9,  10,  11,  12,  13,  14,  15,  16,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  30,  32,  33,  35,  36,  37,  38,  39,  41,  43,  45,  46,  48,  49,  50, 
51 ;  and  no  such  allowance  will  be  granted  unless  the  court  or 
the  judge  be  satisfied  by  proof,  that  the  actual  damage  exceeds 
the  sum  fixed  above,  and  that  the  party  asking  it  will  probably 
suffer  injustice  unless  it  be  granted.     3,  17. 

409.  The  actions  where  bail  is  of  course,  or  where  discre- 
tionary, shall  be  regulated  by  the  books  of  practice.     25,  46,  49. 

410.  The  affidavit  to  authorize  the  issuing  of  a  capias  ad 
respondendum,  a  special  capias  ad  respondendum,  or  to  hold  to 
bail  under  the  85th  section  of  the  Act  of  1836,  relating  to 
actions,  may  be  made  before  the  prothonotary  of  the  court,  or 
before  any  judge  or  justice  of  the  peace  of  this  State,  or  where 
the  deponent  resides  in  another  State,  before  any  judge,  mayor, 
or  chief  magistrate  of  the  place,  and  certified  under  the  seal 
of  the  court,  or  the  common  or  public  seal  of  the  city,  town  or 
place.     36. 

411.  No  bail  may  be  required  in  actions  of  slander,  unless 
an  affidavit  be  made  and  filed  before  the  issuing  of  the  writ, 
setting  forth  that  the  defendant  is  about  to  leave  the  State,  or 
that  the  plaintiff  has  sustained  special  damage  and  stating  fully 
the  nature,  character  and  amount  thereof;  and  where  special 
damage  is  sworn  to,  the  defendant  may  not  be  required  to  give 
bail  in  more  than  double  the  amount  of  such  special  damage ; 
provided,  however,  that  the  defendant  may  be  held  to  bail  in 
any  action  for  slander  by  an  order  of  the  court,  or  a  judge 
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thereof,  fixing  the  aruount  of  such  bail,  such  order  to  be  made 
only  upon  special  cause  shown  and  approved.     12,  51. 

412.  Where  the  plaintiff  is  absent,  the  affidavit  to  hold  to 
bail  may  be  made  before  a  lawful  magistrate,  or  public  oflBcer, 
agreeably  to  the  custom  of  the  country  where  it  is  made,  and 
certified  under  some  known  and  public  seal,  or  before  a  consul 
or  vice  consul  of  the  United  States,  and  upon  such  affidavit  the 
judge  may  at  his  discretion  hold  the  defendant  to  bail.  16,  42. 

413.  In  all  cases  (of  contract,  where  the  party  may  be  held 
to  bail,  and  of  foreign  attachment,  11,  13,  23,  34)  where  a  posi- 
tive affidavit  of  a  real  subsisting  debt  shall  be  made  by  the 
plaintiff  in  the  cause,  or  by  a  third  person,  whose  situation  and 
knowledge  shall  enable  him  to  make  such  affidavit,  it  shall  be 
so  far  conclusive  that  no  counter  affidavit  shall  be  admitted,  but 
it  shall  be  at  the  discretion  of  the  court  or  judge  to  ask  such 
further  questions  of  the  person  making  such  affidavit,  as  may  be 
deemed  necessary  to  establish  the  cause  of  action,  and  fix  the 
quantum  of  bail.  8,  11,  12,  13,  16,  20,  22,  23,  25,  26,  29,  34,  42, 
43,  44,  45,  46,  49,  51. 

414.  Where  an  affidavit  is  not  positive,  but  yet  sufficient  to 
convince  the  judge  that  there  is  a  good  cause  of  action,  especially 
w^here  it  is  founded  on  a  bond,  note  or  other  paper,  signed  by  the 
defendant,  the  judge  may,  at  his  discretion,  bold  the  defendant 
to  bail ;  and  in  cases  where  satisfaction  cannot  be  otherwise 
obtained,  counter  affidavits  may  be  admitted ;  so,  nevertheless, 
that  the  merits  of  the  cause  be  no  further  inquired  into  than 
shall  be  absolutely  necessary  to  decide  the  question  of  bail.  8, 
12,  16,  20,  25,  29,  42,  46,  49,  51. 

415.  In  an  action  of  trover  and  conversion  commenced  by 
capias,  the  affidavit  to  hold  to  bail  shall  set  forth  the  circum- 
stances under  which  the  defendant  has  possessed  himself  of  the 
goods,  the  particulars  of  which  they  consist,  their  value,  and  in 
what  manner  the  defendant  has  converted  them  to  his  own 
use.  1,  8,  39. 

416.  A  rule  to  show  cause  of  action,  and  why  the  defend- 
ant should  not  be  discharged  on  common  bail  (or  the  bail  reduced, 
6,  10,  30,  32,  33,  36,  37,  48)  (or  to  dissolve  a  foreign  attach- 
ment, 15,  21,  26,  43,  44,  47)  (on  entering  his  appearance  to 
the  action,  39)  must  be  moved  for  within  (six  days,  1,  8,  15,  21, 
23)  (the  first  week  of  the  term,  32)  (four  weeks,  39)  (before  the 
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end  of  the  term,  10,  14,  22,  26,  33,  40,  43,  44,  41)  (before  the 
return  day,  if  before  a  law  judge  at  chambers,  or  at  the  next 
term,  if  before  the  court,  6,  30,  36,  37,  48)  (after  the  return  day 
of  the  process,  21,  26,  36,  43)  and  not  afterwards  (except  in  case 
of  foreign  attachment,  in  which  case  such  rule  may  be  moved 
for  at  any  time  before  a  general  appearance  is  entered,  or  a  judg- 
ment taken,  6,  30,  37,  48).  Such  rule  may  be  heard  and  decided 
by  a  single  judge  at  such  time  and  place  as  he  may  appoint,  1, 
8,  10,  14,  15,  22,  23,  39,  40,  and  under  special  circumstances 
after  the  time  above  fixed.  16,  32. 

417.  The  manner  of  giving  notice  to  the  plaintiff  to  show 
cause  of  action  (before  a  single  judge,  2)  shall  be  by  a  citation 
issued  by  the  judge  for  that  purpose,  appointing  a  convenient 
time  and  place  for  the  hearing,  2, 16,  20,  36,  42,  46,  49,  according 
to  the  provisions  of  the  Act  of  13th  June,  1836.  8,  12,  25,  51. 

418.  The  judge  or  the  court,  at  his  or  their  discretion,  will 
hear  supplemental  affidavits.  12,  16,  25,  42,  46,  49,  51. 

419.  In  all  cases  where  by  existing  laws  bail  must  betaken 
or  approved  (by  a  single  judge,  8,  25,  41,  46,  49)  it  shall  be 
necessary  for  the  party  or  his  attorney  offering  such  bail,  to  give 
reasonable  notice  thereof,  (24  hours  notice,  4,  16,  29)  in  writing, 
to  the  opposite  party  or  his  attorney,  to  afford  him  an  oppor- 
tunity to  object  thereto,  47 ;  otherwise  such  bail  taken  or 
approved  shall  be  void,  4,  8,  9,  12, 16,  20,  25,  29,  41,  46,  49,  51, 
and  such  notice  shall  specify  the  time  and  place  of  the  applica- 
tion, and  the  name  and  place  of  residence  of  the  person  tendered 
as  bail.  3. 

420.  All  exceptions  to  bail  or  security  ^hall  be  made  in 
writing  and  filed  with  the  prothonotary,  and  (where  not  other- 
wise provided  by  rule  of  court,  or  in  the  law  authorizing  the 
bail  or  security  to  be  taken,  36)  notice  thereof  in  writing  shall 
be  given  to  the  opposite  party  or  his  attorney  (and  to  the  sheriff, 
1,  7,  8, 15,  32,  33)  (within  one  day,  36)  (within  48  hours,  1,  7,  8, 
21,  32,  38,  39)  (within  four  days,  33)  (within  20  days,  6, 28,  30, 
35,  37,  38)  from  the  time  of  filing  such  exceptions. 

421.  Unless  otherwise  specially  provided,  bail  or  security 
given  in  any  proceeding  may  be  excepted  to  within  twenty  days ; 
and  upon  exceptions  filed,  with  an  affidavit  of  the  insufficiency 
of  bail  or  security,  a  rule  may  be  entered  requiring  the  bail  to 
justify,  or  new  bail  to  be  given  before  some  judge,  at  a  time 
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named  therein,  which  shall  be  served  on  the  opposite  party  or 
his  attorney  at  least  ten  days  before  such  time ;  and  the  judge 
shall,  upon  the  hearing*,  make  such  order  as  justice  may  require: 
Provided,  That  the  period  for  excepting,  on  an  appeal  from  a 
justice  of  the  peace,  shall  be  computed  from  the  first  day  of  the 
term,  to  which  the  appeal  is  entered;  and  in  every  other  pro- 
ceeding, from  the  expiration  of  the  time  within  which  the  bail 
or  security  is  required  to  be  given.  22. 

422.  Whenever  in  any  proceedings  in  law  or  equity  in  these 
courts,  it  shall  be  alleged  upon  affidavit  that  the  bail  entered  in 
such  proceedings  is  insufficient,  the  court  may  after  due  notice 
to  the  parties  interested,  require  additional  bail  to  be  entered. 
In  default  of  compliance  with  such  an  order  of  the  court,  it  shall 
be  lawful  for  the  party  complaining  of  the  insufficiency  of  such 
bail  to  proceed  in  the  cause  as  if  no  bail  had  been  entered  therein ; 
and  proceedings  in  such  case  shall  not  release  or  discharge  the 
original  bail.   21. 

423.  When  security  or  bail  has  been  entered,  added,  sub- 
stituted or  justified,  on  notice,  it  shall  be  the  duty  of  the  pro- 
thonotary  to  file  the  notice  with  proof  of  service,  and  no  excep- 
tion shall  afterwards  be  allowed.  16,  42. 

424.  Notice  of  the  justification,  addition  or  substitution  of 
bail  (or  the  entry  of  bail  by  one  committed  to  prison,  14)  must 
be  given  in  writing  to  the  plaintiff  or  his  attorney  at  least  (24 
hours,  5,  6,  7,  14,  16,  26,  30,  :i6,  37,  38,  42,  48)  (48  hours,  1, 
8,  20,  21,  39)  (four  days,  15,  23,  32,  33)  before  the  time  desig- 
nated in  the  notice,  14,  42,  for  such  justification,  addition  or  sub- 
stitution, 5,  39,  and  the  notice  shall  specify  the  name  of  the 
bail,  his  residence  and  occupation,  and  the  property  owned  by 
him,  which  is  offered  as  security,  1,  7,  8,  10,  16,  16,  20,  21,  23, 
26,  32,  33,  36,  38,  40,  unless  done  in  open  court  or  notice  be 
waived.    6,  30,  37,  48. 

425.  Upon  the  return  day  of  the  rule  to  justify  or  perfect 
bail,  if  the  party  ruled  fail  to  appear  at  the  hour  appointed,  a 
minute  of  that  fact  shall  be  entered  on  the  record,  and  thence- 
forth the  bail  shall  be  taken  as  inadequate  and  of  no  effect ;  if 
the  party  taking  out  the  rule  does  not  appear  the  rule  shall  be 
dismissed,  and  a  second  rule  shall  not  issue  without  leave  of 
court ;  if  both  parties  appear  the  prothonotary  shall  decide  on 
the  sufficiency  of  the  bail;  either  party  may  appeal  from  his 
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decision  within  five  days  thereafter ;  the  appeal  shall  be  placed 
on  the  argument  list,  and  shall  be  liable  to  call  on  five  days 
notice  as  in  other  cases  on  that  list.     3. 

426.  If  a  defendant  committed  to  prison  by  virtue  of  a 
capias  ad  respondendum,  or  surrendered  by  his  bail,  enters 
special  bail  to  the  action,  by  recognizance  on  the  record,  acknowl- 
edged before  the  judge  or  prothonotary,  conditioned  as  in  the 
sheriff's  bail  bond,  the  plaintiff  may  file  exceptions  within  four- 
teen days  afier  written  notice  from  the  defendant  of  the  putting 
in  of  bail,  with  their  names  and  places  of  residence.  And  the 
bail  so  entered  may  justify,  or  new  bail  be  added  or  substituted 
«nd  justify,  within  fourteen  days  after  plaintiff's  notice  to  the 
defendant  or  his  attorney  of  exceptions  filed.     39. 

427.  When  the  party  has  been  committed,  and  enters 
special  bail  before  the  first  day  of  the  term  next  after  the  return 
day  of  the  writ,  the  plaintiff  may  except  to  the  sufiiciency  of  the 
bail  within  the  first  four  days  of  the  term ;  whereupon  the 
defendant  shall,  within  ten  days  after  notice  of  the  exceptions, 
justify  the  bail  before  the  prothonotary  or  a  judge  of  the  court, 
giving  twenty-four  hours  notice  of  the  time  and  place  of  such 

justification.  If  in  such  case  special  bail  be  not  entered  before 
the  rirst  day  of  the  term  next  after  the  return  day  of  the  writ, 
it  shall  not  be  afterwards  taken  without  twentv-four  hours 
notice.     16,  42. 

428.  In  all  cases  where  bail  is  taken  by  the  prothonotary 
{or  upon  appeal  from  the  judgment  of  a  justice  of  the  peace,  11, 
13,  18,  20,  23,  24.  26,  26,  30,  34,  37,  43,  44,  46,  46,  47,  48, 
49)  (or  for  stay  of  execution  upon  appeal  from  an  award  of 
Arbitrators,  or  for  appearance  in  foreign  attachment,  11,  13,  18, 
23,  24,  26,  34,  37,  43,  44,  45,  47,  48)  if  the  opposite  party  shall 
deem  the  bail  insufficient,  he  may  except  to  the  sufficiency 
thereof  at  any  time  within  (fifteen  days,  12,  51)  (twenty  day8,ll, 
13,  18,  26,  30,  34,  37,  43,  44,  45,  47,  48)  (thirty  days,  8,  20,  26, 
^9.  46,  49)  after  the  entry  of  such  bail  before  the  prothonotary 
<or  within  (ten  days,  23)  (twenty  days,  4,  11,  13,  26,  30,  37,  43, 
45)  (thirty  days,  20,  46,  49)  after  the  first  day  of  the  term  to 
which  the  appeal  is  entered)  of  which  he  shall  give  notice  in 
writing  to  the  party  entering  the  bail,  who  shall  thereupon 
within  (five  days,  3)  (ten  days,  4,  8,  9,  11,  12,  13,  18,  19,  20, 
23,  26,  28,  30,  34,  35,  41,  43,  44,  45,  46,  47,  48,  49,  51)  after 
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notice  (or  at  the  next  session  of  the  court,  or  before  one  of  the 
judges  thereof  at  a  time  and  place  to  be  fixed  by  the  parties 
giving  the  notice,  20,  29)  justify  the  security  so  given,  or  add 
new  security  and  justify  as  aforesaid,  3,  (giving  the  opposite 
party  (reasonable  notice,  9,  28,  41)  (one  days  notice,  27,  61,) 
(three  days  notice,  19,)  (four  days  notice,  4,  18,  34, 
43,  44,  47)  (five  days  notice,  23)  of  the  time  and  place 
of  so  doing;  and  in  default  thereof  the  security  shall  be 
deemed  insufiicient,  and  the  party  excepting  may  proceed 
as  if  no  security  had  been  given.  4,  9,  18,  19,  20,  23,  24, 
26,  27,  28,  29,  30,  34,  35,  37,  41,  43,  44,  46,  47,  48,  49. 
(Where  new  bail  is  to  be  taken  it  must  be  done  before  the  judge 
at  the  time  of  hearing,  or  before  the  prothonotary.  8,  11, 12,  13, 
20,  25,  45,  51.;  Such  notices  of  exceptions  to  the  sufiSciency  of 
the  bail  shall  contain  so  much  of  the  substance  of  this  rule  as 
will  inform  the  opposite  party  what  he  is  required  to  do,  and  of 
the  consequence  of  his  failure  to  comply  therewith.  43. 

429.  Exceptions  to  bail  taken  by  a  sheriff  upon  a  capias 
ad  respondendum,  or  special  capias  ad  respondendum,  shall  be 
regulated  by  the  provisions  of  the  Act  of  13th  June,  1836,  20, 
26,  46,  47,  49,  of  the  taking  of  which  he  shall  give  notice  to 
the  plaintiff,  or  his  attorney,  within  five  days  thereafter.  9,  41. 

430.  Within  ten  davs  after  notice  to  the  sheriff  the  defend- 
ant  may  justify,  or  substitute  other  sufficient  bail,  giving  the 
plaintiff  or  his  attorney  one  days  notice  of  the  time  and  place 
of  doing  so,  and  in  case  of  failure  so  to  do  the  sheriff  may  be 
ruled  to  bring  in  the  body  of  the  defendant  within  a  fixed  period, 
and  upon  his  failure  so  to  do,  he  shall  be  responsible  for  the 
ultimate  sufficiency  of  the  bail  taken  ;  but  if  no  exception  to  the 
bail  be  taken,  and  notice  thereof  given  to  the  sheriff,  within  the 
time  fixed,  or  after  the  return  day  of  the  writ,  the  right  of  the 
plaintiff  so  to  do  shall  be  considered  waived.  28,  30, 35,  36,  37,  48. 

431.  The  notice  required  by  Section  13,  Act  13th  June, 
1836,  relating  to  commencement  of  actions,  to  be  given  by  the 
sheriff  to  the  plaintiff,  his  agent  or  attorney,  of  the  names  and 
places  of  residence  of  bail  taken  by  him  for  a  defendant's  appear- 
ance in  capias,  shall  be  given  on  or  before  the  return  day  of  the 
writ.    4,  11,  13,  14,  18,  22,  23,  26,  34,  43,  44,  46. 

432.  When  the  bond  taken  by  the  sheriff  shall  be  returned 
and  its  import  and  the  names  of  the  bail  entered  by  the  pro- 
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thonotary  upon  the  pocket,  it  shall  stand  in  all  respects  as  special- 
bail  entered  before  the  prothonotary,  22,  and  in  case  of  forfeiture 
may  be  proceeded  upon  in  like  manner.  11,  13,  14,  18,  23,  26, 
34,  43,  44,  45. 

433.  The  bail  so  taken  by  the  sheriff  may  be  excepted  to- 
by the  plaintiff,  his  agent  or  attorney,  at  any  time  within  (tenr 
days,  23,)  (twenty  days,  4,  6,  10,  11, 13,  14,  18,  26,  34,  40,  43,- 
44,    45),    after   the  return  day  of  the  writ,  and  notice  to  hijnf 
by  the  sheriff  (such  exception  may  be  taken  in  open  court  or 
before  a  judge,  whereupon  a  citation  may  be  had  appointing  a' 
convenient  time  and  place  of  hearing,  of  which  due  notice  shal) 
be  given  to  the  defendant,  his  agent  or  attorney,  11,  13,  14,  IS^-. 
26,  34,  43,  44,    45),  (the  exception  must  be  made  in  writing 
and  filed  with  the  prothonotary  and  notice  thereof  in  writing 
shall  be  given  within  48  hours  (four  days,  10,  40)  from  the 
filing  thereof,  to  the  sheriff  and  the  defendant,  10,  if  residing 
within  the  county,  or  if  not,  to  his  agent  or  attorney,  23,  40). 
Upon  hearing  (which  may  be  had  before  the  court  or  a  judge' 
thereof  at  chambers  at  the  instance  of  either  party,  upon  24 
hours  written  notice  to  the  opposing  party,  and  the  sheriff,  23) 
the  bail  shall  justify  or  new  bail  be  added  or  substituted,  as  the 
court  or  judge  may  direct,  and  new  bail,  either  in  addition  or 
substitution,  may  be  taken  before  the  court  or  judge  at  the  time 
of  hearing  (or  before  the  prothonotary,  11,  14,  18,  34,  39).     If 
the  defendant,  or  bail,  or  some  one  of  them,  do  not  appear  and 
justify,  or  give  new  bail  according  to  the  requisition  of  the  court 
or  judge,  a  record  to  that  effect  shall  be  made  and  filed.     A  rule 
may  thereupon  be  had  upon  the  sheriff  to  bring  in  the  body  of  the 
defendant ;  in  answer  to  which  rule  the  sheriff  may  have  special 
bail  entered,  or  bring  in  the  body   of  the  defendant ;  or  if  he- 
omit   to  do  either   (upon   the  return  day  of  the  rule,   4)  by- 
the  next  succeeding  term  after  the  rule  was   taken,  he  shall 
be   in   contempt    and   subject  to    attachment.   6.       And    the 
said  proceedings  shall  in  no  way  impair  or  affect  the  validity 
of  the   bond   taken,   either    as    regards    the    plaintiff  or   the- 
sheriff,  nor  shall  it  release  the  liability  of  the  sheriff  under  the" 
provisions  of  the  16th  section  of  the  Act  of  13th  June,  1836.. 
But  an  omission  to  take  a  rule  on  the  sheriff  to  bring  in  the 
body,  until  the  end  of  the  next  succeeding  regular  term  after 
the  order  of  the  court  or  judge  for  new  bail,  or  to  justify,  shall 
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be  deemed  a  waiver  of  the  objections  to  the  bail.     4,  11,  13,  14, 
18,23,26,34,43,44,45. 

434.  Upon  the  return  of  the  attachment  against  the  sheriff, 
or  without  it  if  he  voluntarily  appears,  the  court  may  take  his 
recognizance  with  or  without  security,  guaranteeing  the  solvency 
of  the  bail  and  sufficiency  of  the  bond  taken,  or  make  such  other 
order  as  the  justice  of  the  case  may  require.  4, 11, 13,  14,  23,  26, 
34,  43,  44,  45. 

435.  After  filing  the  necessary  affidavit,  a  rule  to  find  addi- 
tional bail  under  the  26th  section  of  the  Act  of  1836  relating  to 
ttie  commencement  of  actions,  shall  issue  as  of  course,  and  the 
practice  thereupon  shall  be  according  to  the  provisions  of  that 
Act ;  but  the  court,  or  the  judge  thereof  in  vacation,  may  upon 
good  cause  shown  by  the  plaintiff  or  defendant,  by  special  order, 
lessen  .or  enlarge  the  time  of  notice  to  the  defendant  to  find  the 
bail.     36. 

436.  Bail  for  stay  of  execution  shall  not  be  allowed  except 
on  a  motion  day,  unless  reasonable  notice  is  given  to  the  plaint- 
iff or  his  attorney,  when  either  is  resident  in  the  county,  or 
one  or  the  other  is  present  in  court  or  before  the  judge.  Excep- 
tion may  be  taken  to  the  sufficiency  of  the  bail  within  forty 
days  after  the  entry  of  the  judgment;  and  defendant  shall 
within  four  days  after  notice  of  such  exception,  justify  the 
bail,  or  enter  other  sufficient  bail,  giving  reasonable  notice  of 
time  and  place,  in  default  whereof  no  further  stay  shall  be 
allowed,  unless  specially  provided  for  by  law.     28. 

437.  Exceptions  to  bail  for  stay  of  execution  may  be  taken 
at  any  time  within  sixty  days  after  the  entry  thereof,  unless 
the  defendant  shall  have  given  to  the  plaintiff  or  his  attorney, 
three  days  previous  notice  of  the  time  when  bail  would  be 
offered,  with  the  name  of  the  person  or  persons  to  be  offered  as 
bail.    4. 

438.  Exceptions  may  be  taken  to  the  sufficiency  of  the 
security  to  obtain  a  stay  of  execution  at  the  time  it  is  offered, 
of  which  time  one  days  previous  notice  shall  have  been  given. 
If  no  exception  be  taken,  the  prothonotary,  on  due  proof  of  the 
notice  given,  shall  mark  the  security  "approved  by  the 
court."  36. 

439.  Exceptions  may  be  taken  to  the  sufficiency  of  security 
for  stay  of  execution  within  four  days  (ten  days,  18,  33)  (twenty 
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days,  10,40)  after  the  expiration  of  thirty  days  from  the  entry 
of  the  judgment  and  the  defendant  within    (four    days,    10, 

18,  33,  40)  (seven  days,  39)  (eight  days,  1)  after  notice  of 
exception  shall  justify  the  bail  before  the  judge,  40,  (prothon- 
tary,  1)  giving  24  hours  notice  (reasonable  notice  of  the  time 
and  place,  33)  of  justification,  39  (subject  to  an  appeal  to  a 
judge,  1)  in  default  of  which  (the  writ  shall  issue,  10)  no  further 
stay  shall  be  allowed  unless  specially  provided  for  by  law.  18. 

440.  In  all  cases  where  an  application  is  made  to  a  judge 
to  approve  of  bail  for  a  stay  of  execution,  (reasonable,  12)  notice 
of  the  application,  and  the  name  of  the  person  or  persons  intended 
to  be  offered  as  bail,  and  of  the  time  when  it  will  be  presented 
to  the  judge  for  approval,  shall  be  given  to  the  adverse  party, 
his  agent  or  attorney,  12,  61,  at  least  (24  hours,  8,  18,  21,  26,  37, 
42,  46,  49)  (five  days,  20)  before  the  same  is  acted  on,  8,  20,  26, 
37,  42,  46,  49  (and  this  shall  also  apply  to  cases  of  foreign  attach- 
ment, 2  ;  but  three  hours  notice  will  be  sufiicient  if  the  party  or 
his  attorney  resides  at  the  county  seat.  18. 

441.  The  security  for  stay  of  execution  for  the  thirty  days 
required  by  the  4th  section  of  the  "Act  relating  to  Executions," 
shall  be  approved  by  the  court  or  a  judge  thereof.  15,  32. 

442.  Bail  for  stay  of  execution  shall  be  effectual  for  that 
purpose  when  the  plaintiff  or  his  attorney  is  present  at  the  taking 
thereof,  and  departs  without  filing  exceptions  thereto  ;  or  when 
written  notice  of  such  entry  is  given  to  the  plaintiff  or  his  attor- 
ney and  no  exceptions  are  filed  within  (one  day,  5,  17,  50)  (four 
days,  14)  (five  days,  19,  27)  thereafter.  If  exceptions  are  filed 
the  defendant  shall  within  ten  days  (twenty  days,  27)  justify  the 
security  before  the  court,  or  a  judge  thereof  in  vacation  (the 
commissioner  of  bail,  14)  giving  (24  hours,  6, 14,  17,  60)  (three 
days,  19)  notice  to  the  plaintiff  or  his  attorney  in  writing,  5, 14, 

19,  27,  of  the  time  and  of  the  names  of  the  sureties  proposed. 
The  presence  of  the  plaintiff  or  his  attorney  at  the  entry  of  bail, 
or  the  proof  of  notice  that  it  has  b^en  entered,  shall  be  noted  on 
the  record,  and  as  soon  as  the  time  for  filing  exceptions  has 
elapsed,  or  the  exceptions,  if  any,  have  been  disposed  of,  the 
prothonotary  shall  enter  an  order  that  the  execution  be  stayed 
and  give  a  certificate  thereof.     6,  14,  17,  60. 

443.  Whenever  execution  is  issued  more  than  seven  days 
from  the  rendition  of  judgment,  and  the  defendant  is  entitled  to 
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a  Stay  of  executioa  upoQ  the  entry  of  security  under  the  Act 
relating  to  Executions,  passed  the  16tb  day  of  June,  1836,  the 
execution  shall  be  set  aside  upon  the  entry  of  such  security,  and 
the  payment  by  the  defendant  of  the  costs  of  the  execution : 
Provided,  tbe  money  has  not  been  made  on  such  execution.  1,  8. 

444.  Suggestion  of  freehold  for  stay  of  execution,  shall  be 
«fitectual  for  that  purpose  only  when  the  same  is  in  writing,  and 
has  attached  thereto  a  description  of  the  premises,  with  a  refer- 
ence to  the  title  and  record  thereof  (if  any)  under  which  the 
defendant  holds,  with  an  affidavit  by  him,  his  agent  or  attorney, 
that  he  is  possessed  thereof  in  fee  simple,  that  the  same  is  within 
the  county,  worth  at  least  the  amount  of  the  judgment,  or  the 
8um  for  which  the  plaintiff  may  be  entitled  to  have  execution 
thereof,  clear  of  all  encumbrances.  And  upon  being  filed,  the 
same  shall  be  governed  by  the  rules  in  relation  to  bail  for  stay 
of  execution,  relative  to  notice,  exceptions,  etc.,  so  far  as  the 
same  may  be  applicable.  5,  II,  17,  26,  35,  45. 

445.  In  proceedings  to  hold  to  bail  in  real  actions,  under 
the  85th  section  of  the  Act  of  1836,  relative  to  the  commence- 
ment of  actions,  the  plaintiff  shall  file  an  affidavit  setting  forth 
the  necessary  facts  when  he  applies  for  the  rule,  which  shall  then 
be  of  course,  and  may  issue  with  the  writ  or  afterwards,  and  the 
bail  reciuired  shall  be  marked  on  the  rule.  The  defendant  shall 
within  ten  days  after  service  of  the  rule  give  bond  to  the 
sheriff,  make  deposit,  or  enter  special  bail  in  the  prothonotary's 
office,  in  the  manner  now  practiced  and  allowed  by  law  in  per- 
sonal actions.  If  he  shall  fail  so  to  do,  on  proof  of  default 
before  the  prothonotary,  an  attachment  shall  issue  as  of  course, 
on  which  he  shall  be  arrested  and  held  until  he  complies,  or  is 
otherwise  duly  discharged  according  to  law:  Provided,  that  the 
right  and  mode  of  proceeding  to  show  cause  of  action  shall  exist 
as  in  personal  actions ;  and  also  as  to  excepting  to,  justifying, 
adding  to  and  substituting  bail.  36. 

446.  The  approval  by  a  judge  in  vacation  of  any  bond, 
bAil  or  suretv,  shall  have  the  same  effect  as  if  bv  the  court  in 
term  time.     17,  36,  50. 

447.  Exceptions  for  insolvency  of  the  bail  arising  after  the 
approval  thereof,  may  be  taken  by  application  to  the  court,  or 

a  Judge  thereof,  for  leave  so  to  do.     4. 
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448.  All  sureties  ofifered  in  any  case  must  reside  withiii 
this  county,  unless  otherwise  specially  ordered  by  the  court.    2. 

449.  The  filing  of  a  declaration  or  other  pleading,  or  rule 
upon  the  defendant  to  plead  (or  taking  judgment  by  default,  5, 
36)  shall  not  be  a  waiver  of  special  bail.     5,  13,  26,  34,  36. 

450.  The  prothonotary  (and  any  duly  appointed  and  act- 
ing deputy,  6,  8,  9,  12,  21,"  28,  30,  35,  37,  48,  51)  shall  be  Com- 
missioners  of  Kail,  before  whom  bail  shall  be  taken  and  justified 
or  substituted,  in  any  case  where  the  approval  of  a  judge  or 
court  is  not  required  (except  bail  for  6tay  of  execution,  19) 
(including  bail  for  stay  of  execution,  for  costs  and  for  appeal, 
and  any  additional  substitution  or  renewal  of  bail,  17,  36,  50), 
and  with  power  to  administer  all  requisite  oaths,  and  take  the 
necessary  recognizances  or  bonds.  5,  6,  8,  9,  10,  12,  16,  17,  19, 
21,  27,  28,  35,  36,  37,  40,  41,  42,  48,  50,  51.  Special  commis- 
sioners  to  take  bail  in  civil  suits  may  be  appointed  by  the  court 
if  reason  for  so  doing  is  shown.     30. 

451.  No  attorney  (of  this  or  any  other  court,  7,  11,  16,  26, 
42,  43),  sheriflf  or  sheriflfs  officer  (prothonotary,  clerk,  6,  8,  9, 
10,  11,  12,  13,  14,  17,  19,  20,  21,  22,  24,  25,  26,  28,  29,  30,  33, 
34,  35,  36,  37,  40,  41,  43,  44,  45,  46,  48,  49,  50,  51)  (bailiflf,  1, 
15,  16,  23,  32,  39,  42)  (or  other  person  concerned  in  the  execu- 
tion of  process,  1,  4,  7,  8,  11,  12,  15,  16,  22,  23,  24,  25,  26,  29, 
32,  33,  34,  39,  42,  43,  46,  47,  49,  51)  (register  or  sheriflf,  or 
their  deputies,  9)  shall  be  permitted  or  suffered  to  become  bail 
in  any  action  or  suit,  unless  by  leave  of  the  court  for  special 
cause  shown,  1,  2,  4,'  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17, 
21,  22,  24,  25,  26,  27,  28,  29,  30,  32,  33,  34,  35,  36,  37,  38,  39, 
40,  41,  42,  43,  44,  45,  46,  47,  48,  49,  50,  51  (unless  personally 
interested.  3, 19,  20).  Leave  will  be  granted  only  when  its 
refusal  would  work  manifest  and  grievous  injury  to  the  defend* 
ant,  which  cannot  be  otherwise  avoided.     23. 

452.  Special  hA\\  sued  by  scire  facias,  or  in  assumpsit  on 
bond  or  recognizance,  may  surrender  the  principal  at  any  time 
before  or  within  four  days  (eight  days,  16,  42)  (ten  days,  15, 
32)  after  the  first  day  of  the  term  to  which  the  process  is  return- 
able (or  within  fourteen  days  after  service  of  the  writ,  if  it  be 
not  served  ten  days  before  the  return  day,  22) ;  but  the  bail 
shall  pay  the  costs  of  the  suit  against  them,  10,  11,  13,  15,  16, 
23,  24,  26,  32,  33,  34,  40,  42,  43,  44,  45.  47  (if  the  surrender  is 
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made  after  it  issues.  4).  But  where  the  process  is  returnable 
on  the  second  return  day  of  the  term,  the  surrender  may  be 
made  on  the  return  day  or  within  three  days  thereafter ;  and  if 
done  in  yacation,  shall  be  done  on  the  order  of  the  judge  or  of 
the  Commissioner  of  BaiL     36. 

453.  "  Security  "  ordered  by  the  court  shall  in  all  cases 
require  a  bond  or  recognizance,  as  the  case  may  be,  in  the  sum 
named,  conditioned  according  to  law,  and  with  two  or  more 
sureties,  to  be  approved  by  the  court  or  a  judge  in  vacation, 
n,  43,  60. 

454.  In  all  cases  where  the  court  is  required  to  approve 
sureties  the  application  shall  be  accompanied  by  the  affidavit  of 
the  surety,  setting  out  the  extent  and  character  of  his  estate, 
and  the  probable  value  of  the  same  over  and  above  all  liens  and 
his  other  liabilities,  10,  15,  17,  50,  and  exemptions.     5,  14,  40. 

455.  Whenever  any  bond  is  offered  to  the  court  or  a  judge 
thereof  for  approval,  there  shall  be  annexed  to  the  same  the 
affidavit  of  some  disinterested  person,  stating  that  he  is  well 
acquainted  with  the  financial  standing  of  the  person  or  persons 
executing  the  bond  as  surety  or  sureties,  and  that  he  knows 
him  or  them  to  be  worthy  in  real  estate  situate  within  the 

county,  over  and  above  encumbrances,  the  sum  of  $ : 

Provided,  that  there  may  be  several  affidavits  as  to  each  of  the 
several  sureties,  and  that  this  section  shall  not  preclude  the 
court  from  receiving  in  special  cases,  and  for  proper  reasons,  the 
bonds  of  persons  owning  real  estate  outside  of  the  county,, 
under  similar  affidavits.     23. 

456.  It  is  hereby  ordered  that  whenever  the  sufficiency  of  a 
bond,  recognizance  or  other  instrument  of  writing  needs  to  be 
approved  by  the  court,  each  surety  therein  must  make  oath  or 
affirmation  in  writing  (to  be  endorsed  thereon,  or  appended 
thereto)  to  one  or  other  of  the  following  facts : 

(a)  Either  that  he  is  worth  the  whole  of  the  penal  sum 
named  in  such  instrument  over  and  above  all  his  debts  and  the 
debtor's  exemption ; 

(b)  Or  that  he  is  worth  a  specified  proportion  thereof  over 
and  above  all  his  debts  and  the  debtor's  exemption.  If  this  be 
the  fact  sworn  to,  the  aggregate  of  the  proportions  specified  by 
the  sureties  must  equal  the  penal  sum  named  in  such  instrument. 

No  affidavit  will  be  required  if  the  sufficiency  of  the  bond 
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or  other  iDStrument  is  certified  to  by  a  judge  of  the  court  of 
record  either  in  this  State  or  elsewhere. 

If  a  corporation  is  o£fered  as  surety,  or  if  under  any  statute 
it  o£fers  its  own  bond  without  further  security,  the  affidavit  may 
be  made  either  by  its  president,  its  treasurer,  or  its  trust 
officer.     12. 

457.  In  all  cases  where  surety  is  required  to  be  approved 
by  a  judge  or  the  prothonotary,  the  party  presenting  such 
surety  for  approval  shall  at  the  same  time  present  to  the  judge 
or  the  prothonotary  an  affidavit  signed  by  the  surety  offered 
and  duly  sworn  or  affirmed,  upon  a  blank  to  be  furnished  by 
the  prothonotary  in  the  following  form  : 

County,  88, : 

John  Doe,  being  about  to  become  surety  in  the  above 
entitled  case,  and  being  duly  sworn  according  to  law,  deposes 
and  says : 

I.  I  have  real  estate  in  the  said  County  of >• 

in  my  own  right  and  name  in  fee  simple,  of  the  cash  value^ 
over  and  above  all  encumbrances  thereon,  of  not  less  than 
$ Said  real  estate  consists  of 

II.  I  have  personal  property  worth  not  less  than  $ - 

III.  I  have  other  property,  to  wit, ^ - 

lY.  The  encumbrances  against  the  said  real  estate  amounts 

to  $ 

Y.  I  am  worth  over  and  above  all  debts  and  demands  not 
less  than  $ 

Sworn  to  and  subscribed  before 

me  this day  of}  .„. 

.- ,  A.  D.  189 

Notice  of   this   application   for  approval  of  surety   was 

given  to  the  plaintiff's  attorney  by  writing  on  the - 

day  of ,  A.  D.  189    .     39,  45. 


V8. 
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458.  (In  the  1st  District  the  aflBdavit  must  be  as  follows:) 

a  P.  No 

Term,  18 

No - 

Surety  for - 

Amount^  $ - 

being  about  to  become  surety  in 

the  above  entitled  case,  and  beinj^  duly 

according  to  law,  deposes  and  says : 

1  St.  I  reside  at 

and  my  occupation  is 

2d.  I  am   the   owner   of    real   estate  in   the   County   of 
,  as  follows: 

3d.  The  value  of  the  said  real  estate  is 

and  the  rent It  is  assessed  for  the 

purposes  of  taxation,  at  the  value  of and  is  so 

assessed  in  my  name. 

4th.  There  are incumbrances  against  the  said 

real  estate,  as  follows  : 


and  there  is  no  other  judgment  binding  the  said  land,  or  mort- 
gage, ground-rent  or  other  incumbrance  of  any  kind  affecting 
the  same  except  those  above  named. 

5th.  The  title  to  the  said  real  estate  is  in  my  own  name, 
and  the  same  is  not  subject  to  any  trust. 

6th.  I  obtained  the  said  real  estate  in by 

from and  my  deed  therefor  is  recorded. 

7th.  There  are judgments  against  me 
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8th.  I  am  not  surety  in  any  other  case,  or  for  any  public 
officer, 


and  subscribed,  this 

day  of 18     ,  before  me. 


N.  B. —  This  affidavit  must  be  sworn  to  before  the  Proihonotary 
or  a  Commissioner  of  Bail  appointed  by  him. 

Notice  of  this  application  for  approval  of  surety  was  given 

to  the by  writing  on  the 

day  of. 18 


The  above-named 

is  approved  as  Surety  in  the  above  case. 


And  notice  in  writing  of  the  time  and  place  of  the  application 
stating  the  name  of  the  surety  to  be  offered,  his  residence  and 
occupation,  and  the  property  of  which  he  is  possessed,  shall  be 
given  to  the  opposite  party  forty -eight  hours  before  the  appli- 
cation, in  all  cases  except  attachments  under  the  Act  of  1869, 
domestic  and  foreign  attachments,  writs  of  replevin  not  between 
landlord  and  tenant  for.  goods  distrained  for  rent,  and  special 
injunctions.  1. 

BILLS  OF  DISCOVERY 

459.  Bills  of  discovery  in  aid  of  proceedings  at  law  (shall  be 
filed  in  the  court  in  which  the  action  at  law  is  pending,  1)  and 
if  the  defendant  in  such  bill  be  a  non-resident,  the  complainant 
may  apply  by  affidavit  setting  forth  the  place  of  residence,  or 
supposed  residence  of  the  defendant,  and  thereupon  he  shall  be 
entitled  to  a  rule  to  show  cause  why  the  defendant  should  not, 
within  a  time  to  be  fixed  at  the  hearing  of  the  rule,  answer  the 
bill,  or  in  default  thereof,  that  an  order  be  made  in  the  proceed- 
ingif  at  law  for  a  judgment  of  non-suit  in  case  the  plaintiff  at 
law  shall  be  defendant  in  the  bill,  or  that  the  plaintiff  may  read 
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the  bill  in  evidence  on  the  trial  of  the  cause,  in  case  the  defend- 
ant at  law  is  also  defendant  in  the  bill.   1,  8,  23,  39. 

460.  Service  of  the  rule  maj  be  made  on  the  attorney  of 
record  in  the  proceeding  at  law,  and  a  copy  of  the  affidavits 
shall  be  served,  together  with  the  rule ;  and  if  at  the  expiration 
of  the  time  allowed  for  putting  in  an  answer,  no  answer  shall 
be  filed,  or  no  sufficient  answer,  the  rule  for  a  non-suit,  or  for  the 
admission  of  the  allegations,  shall  be  made  absolute,  unless 
reasons  to  the  contrary  be  then  shown.   1,  8,  23,  39. 

461.  Upon  filing  a  bill  of  discovery,  the  plaintiff  or  peti- 
tioner may  apply  to  the  court  or  a  judge  to  award  a  scire 
facias,  returnable  at  a  time  to  be  appointed  for  the  purpose,  or 
he  may  apply  to  the  prothonotary,  who  shall  issue  the  writ  as 
of  course,  returnable  on  the  first  or  second  return  days  of  the 
term  as  the  case  may  require,  as  in  other  writs  of  scire  facias. 
At  the  time  of  issuing  the  scire  facias,  or  after  wards,the  petitioner 
may  file  interrogatories,  and  have  a  rule  of  course  upon  the 
respondents  to  answer  (on  or  before  the  fourth  day  of  the  term 
to  which  the  scire  facias  is  returnable,  or  at  any  subsequent 
time  named,  not  less  than  ten  days  after  the  service  of  the  rule, 
36),  and  the  proceedings  shall  be  as  directed  in  the  rule  relating 
to  attachments.  27. 

462.  If  the  interrogatories  filed  contain  illegal,  impertinent 
or  scandalous  matter,  the  respondents  may  file  exceptions  thereto, 
specifying  the  same,  and  apply  to  the  judge  in  vacation,  or  the 
court  in  term  time,  to  expunge  the  same ;  giving  to  the  plaintiff  or 
his  attorney  reasonable  notice  in  writing  by  a  citation  from  the 
judge  or  court,  of  the  time  and  place  of  hearing ;  and  the  judge 
or  court  on  hearing  shall  make  such  order  thereon  as  shall 
appear  to  be  lawful  and  proper.   36. 

463.  If  the  plaintiff  excepts  to  the  answer,  he  shall  file  his 
exceptions,  specifying  the  objections,  and  the  respondent  may 
within  (five  days,  28,  33,  36,  41),  (ten  days,  27,  36)  thereafter 
amend  or  file  another  answer  (and  so  as  often  as  exceptions  may 
be  made,  36).  If  the  respondent  does  not  amend,  or  if  he  put 
in  a  new  answer,  a  rule  may  be  granted  to  show  cause  why  the 
petition  should  not  be  taken  as  confessed,  and  the  court  on 
hearing,  if  the  answer  be  deemed  insufficient,  may  order  an 
answer  forthwith  in  open  court,  or  on  reasonable  notice,  or  that 
the  bill  be  taken  pro  confesso.  27,  28,  33,  35,  36,  41. 
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464.  Two  or  more  persons  holding  different  portions  of  the 
defendant's  property  by  distinct  titles  may  be  joined  with  the 
defendant  in  one  bill.  27, 28,  33,  35,  36,  41. 


BILLS  OP  EXCEPTIONS 

465.  No  bill  of  exceptions  to  the  admission  or  rejection  of 
evidence  will  be  signed  unless  the  court  has  been  distinctly 
asked  to  note  an  exception  at  the  time  of  the  decision,  4,  5,  10, 
14,  15,  16,  n,  27,  30,  33,  36,  40,  50,  and  any  party  making  an 
offer  of  evidence  during  the  trial,  that  is  objected  to,  shall  be 
bound  to  put  the  same  in  writing  if  requested  to  do  so  by  the 
court  or  the  opposing  counsel.  6,  37,  48. 

466.  Exceptions  to  the  charge  of  the  court  to  the  jury,  must 
be  made  (before  the  jury  have  withdrawn  to  consider  their  ver- 
dict, 1,  2,  8)  (before  the  verdict  is  received,  7,  15,  16,  38,40,43) 
(immediately  after  the  jury  retire,  4,  10,  16,  32,  33,  37,  40,  48) 
(and  shall  be  noted  by  the  stenographer,  30)  and  before  the  ren- 
dition of  the  verdict  shall  be  reduced  to  writing  by  the  party 
excepting,  5,  6,  14,  17,  19,  28,  33,  35,  36,  50,  in  which  the 
points  or  matters  of  law  excepted  to  shall  be  distinctly  and 
clearly  specified,- 10,  27,  and  those  only  will  be  allowed  in  the 
bill  of  exceptions.  6.  (If  no  such  specification  be  made,  a  general 
exception  will  be  taken  to  apply  to  the  assent  or  dissent  to  the 
points,  if  any,  and  if  none,  will  be  considered  waived.  28,  35). 
No  exception  to  the  whole  of  the  charge  will  be  allowed  by  the 
court.  1,  5,  6,  8,  14,  15,  16,  17,  27,  28,  32,  33,  35,  36,  37,  40,  50. 

467.  Bills  of  exceptions  to  the  admission  or  rejection  of  evi- 
dence, or  witnesses,  during  trial,  must  be  drawn  out  and  pre- 
pared by  the  counsel  at  whose  request  they  were  sealed,  and 
submitted  to  the  counsel  of  the  opposite  party,  and  to  the  judge 
who  tried  the  case,  for  correction  and  approval.  6. 

■  468.  In  every  case  a  bill  of  exceptions  must  be  prepared  in 
form  and  presented  to  the  trial  judge  within  ten  days  after  the 
verdict,  1  (three  weeks,  50),  (otherwise  the  exceptions  will  be 
considered  waived  and  the  bill  will  not  be  sealed  thereafter.  27, 
50).  (If  relating  to  the  evidence  offered  at  the  trial  it  shall  be 
accompanied  by  so  much  of  the  preceding  evidence  as  will 
enable  the  matter  to  be  clearly  understood,  36)  or  final  disposi- 
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tion  of  the  case  on  a  motion  for  a  new  trial,  arrest  of  judgment, 
or  motion  for  judgment  on  points  reserved.  32. 

469.  In  case  of  a  non-suit  under  the  seventh  section  of  the 
Act  of  1 1th  March,  1830,  the  bill  of  exceptions  shall  be  presented 
within  ten  days  from  the  entry  of  the  non-suit.  32.  In  case  of 
reserved  points,  the  party  against  whom  the  verdict  is  entered 
shall  prepare  and  present  his  bill  within  ten  days  from  the  ver- 
dict;  but  in  case  a  verdict  shall  be  set  aside  or  reduced  upon  a 
reserved  point,  the  party  against  whom  such  decision  is  made, 
•  shall  prepare  and  present  his  bill  of  exceptions  within  ten  days 
from  such  order.     1. 

470  Before  presenting  the  bill  to  the  judge  for  signature, 
the  same,  or  a  copy  of  it,  shall  be  handed  to  the  counsel  of  the 
opposite  party  for  his  inspection,  who  shall  note  thereon  any 
objection  he  may  have,  and  return  it  in  two  days  afterwards. 
The  objections  shall  be  delivered  to  the  judge  along  with  the 
bill.    27,  36. 

471.  Every  bill  of  exceptions  must  be  settled  by  the  trial 
judge  (within  (ten  days,  32)  (20  days,  1)  after  presentation) 
(within  two  months  after  verdict  unless  upon  the  assent  and 
request  of  counsel  on  both  sides,  15)  (if  relating  to  evidence 
within  three  weeks  after  judgment,  17)  or  it  will  be  considered 
waived.  15,  17.  Forty-eight  hours  notice,  and  a  copy  of  the 
bill  must  be  served  on  the  opposite  party  prior  to  the  time  of 
settling  the  bill.     1,32. 

BILLS  OF     PARTICULARS 

[See  also  §J  109,  276-278,  877,  957  and  958] 

472.  In  assumpsit  and  trespass  and  in  appeals  from  justices, 
the  plaintiff  if  he  has  filed  a  statement  of  claim,  and  the  defend- 
ant if  he  has  filed  a  statement  of  defence  in  answer  to  a  state- 
ment of  claim,  shall  not  be  ruled  to  file  a  bill  of  particulars 
except  for  cause  shown.  In  all  other  cases  a  rule  may  be 
entered,  of  course,  on  either  party  to  any  action  to  furnish  a 
bill  of  particulars.     43. 

473.  If  a  plaintiff  on  filing  a  statement  of  his  claim  under 
the  rules  relating  to  affidavits  of  defence,  shall  wish  to  avoid 
being  ruled  to  furnish  a  bill  of  particulars,  he  shall  endorse  on 
his  statement  the  words  **  bill  of  particulars,'^  and  he  shall  not 


ALEX.    SIMPSON^    JR.       .  399 

thereafter  be  required  to  furnish  an  additional  bill.  The  same 
rule  mutatis  mutandis  shall  apply  to  defendants.  9,  21,  27, 28, 
35,  36,  41. 

474.  At  any  time  after  the  entry  of  an  appearance  (to  a 
summons,  or  of  special  bail  justified  or  not  excepted  to,  13,  23) 
(and  in  appeals  from  the  judgments  of  aldermen  and  justices  of 
the  peace,  7,  23,  38)  (and  before  issue  joined,  5,  11)  (and  before 
the  cause  is  upon  the  issue  list,  13)  (and  before  pleading  in 
bar,  22)  the  defendant  may  call  for  a  bill  of  particulars,  and 
until  it  is  furnished  proceedings  shall  stay.  5,  6,  7,  13,  14,  38, 
48.  If  the  same  be  not  furnished  before  the  second  Monday  of 
the  next  term,  or  the  time  be  enlarged,  the  defendant  shall  on 
motion  be  entitled  to  a  judgment  of  non  pros,  22,  but  this  rule 
shall  not  apply  to  divorce  cases.     11. 

475.  In  all  actions  where  the  declaration  or  statement  fails 
to  set  forth  a  full  and  specific  averment  of  the  facts  upon  which 
recovery  is  sought,  the  defendant  may  either  demur,  or  may 
enter  a  rule  in  the  rule  book  on  the  plainti£f  to  file  a  bill  of  par- 
ticulars of  the  grounds  of  his  action ;  and  on  failure  of  the 
plaintiff  to  comply  with  such  rule  for  twenty  days  after  service 
thereof,  the  court  will  enter  judgment  of  non-suit.     9. 

476.  In  all  actions  of  assumpsit,  on  simple  contract  where 
the  declaration  is  so  general  in  its  terms  as  not  to  disclose  the 
precise  nature  of  the  demand,  the  plaintiff  shall  file,  with  his 
declaration,  a  bill  of  particulars,  giving  dates,  amounts,  etc.,  to 
the  items  of  the  claim,  with  reasonable  minuteness;  and  if  the 
action  be  brought  on  a  book  account,  a  copy  of  the  book  entries 
shall  be  filed  ;  and  the  plaintiff  shall  not  be  permitted  to  give 
evidence  on  the  trial  of  any  matter  not  mentioned  in  his  bill 
of  particulars,  or  fully  set  forth  in  his  declaration.  16,  33, 
40,  42. 

477.  In  all  actions  where  the  declaration  or  pleas  are  in 
general  terms,  either  party,  by  leave  of  court,  may  have  a  rule 
upon  the  opposite  party  to  furnish  a  bill  of  particulars  of  the 
cause  of  action,  or  the  grounds  of  defence  thereto,  within  ten 
days  from  the  service  of  notice  upon  the  party,  or  his  attorney 
of  record.     29. 

478.  In  all  cases  of  contract  (except  where  the  contract  is 
particularly  described,  and  the  breaches  specifically  and  defi- 
nitely set  forth  in  the  statement,  28,  36)  (the  defendant,  28) 
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(either  party,  36,  41)  may  enter  a  rule,  as  of  course,  for  a  bill 
of  particulars.     28,  36,  41. 

479.  A  rule  may  be  entered  of  course  ,upon  either  party  to 
an  action,  to  furnish  a  bill  of  particulars,  27,  upon  demand 
made  before  the  plea  or  replication  is  filed.     21. 

480.  In  actions  of  assumpsit  and  trespass,  the  plaintiff 
may,  at  any  time  before  the  cause  is  put  upon  the  trial  list,  and 
thereafter  by  leave  of  court,  rule  the  defendant  to  furnish  him 
with  a  bill  of  particulars  of  his  defence.  And  in  default  thereof 
for  twenty  days  after  notice,  judgment  may  be  entered  against 
the  defendant  on  proof  of  notice  and  default ;  and  on  the  trial  the 
defendant  shall  be  confined  to  the  defence  he  may  have  set  forth 
in  answer  to  the  rule,  unless  an  amendment  be  allowed  by  the 
court  for  cause  shown.  5. 

481.  In  all  actions  upon  application  of  the  plaintiff  for  the 
production  of  a  statement  of  the  precise  and  particular  grounds 
of  defence,  within  thirty  days,  the  court  may,  in  its  discre- 
tion, direct  it,  under  penalty  of  a  judgment  against  the 
•defendant.  2'1. 

482.  A  further  and  better  statement  of  the  nature  of  the 
•claim  or  defence,  or  further  and  better  particulars  of  any  matter 
stated  in  any  pleading,  notice  or  written  proceeding  requiring 
particulars,  may  in  all  cases  be  ordered  upon  such  terms  as  may 
be  just;  the  particulars  shall  be  verified  by  affidavit;  persons 
acting  in  a  representative  capacity,  and  heirs  required  to  show 
cause  why  execution  for  the  debt  of  their  decedent  should  not 
be  levied  of  their  lands,  may  be  excused  from  furnishing  partic- 
ulars upon  affidavit  that  they  are  unable  to  do  so  ;  application  for 
particulars  shall  be  by  petition  setting  forth  the  ground.  3. 

483.  The  court  may,  in  its  discretion,  on  motion  and  cause 
shown,  order  a  bill  of  particulars  in  an  action  of  tort.  32. 

484.  The  defendant  shall  not  be  ruled  to  furnish  a  bill  of 
particulars  until  the  plaintiff  has  filed  a  declaration  or  statement 
of  claim.     21,  27,  36,  43. 

485.  When  a  general  or  short  plea  is  entered,  or  any  plea 
not  specifically  stating  the  items  of  the  defence,  in  any  action 
whatever,  the  plaintiff  may  enter  a  rule  upon  the  defendant  to 
file  a  bill  of  particulars  of  his  defence,  and  on  failure  to  comply 
with  such  rule  for  20  days  after  notice  thereof,  no  evidence  shall 
be  admitted  of  fraud,  want  of  consideration,  particular  pay- 
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ments,  set-oif,  defalcation,  or  other  special  matter  of  defence.    9, 
28,  32,  35,  41. 

486.  When  any  cause  is  at  issue  no  call  shall  be  made  upon 
the  plaintifif  for  a  bill  of  ^particulars  less  than  (14  days  before 
the  first  day  of  the  tdrm,  36)  (three  weeks,  7)  (thirty  days,  9) 
(20  days  before  the  first  day  of  the  week  in  which  the  cause  is 
set  down  for  trial,  9,  23)  (on  the  plaintiff  30  days  and  on  the 
defendant  20  days  before  the^first  day  of  the  term.    28,  35,  41.) 

487.  If  the  plaintiff  in  any  suit  in  which  the  defendant  is 
entitled  to  a  bill  of  particulars  do  not  furnish  the  same  within 
(ten  days,  on  15  days  notice  to  plaintiff  or  his  attorney  of  rec- 
ord, 13)  (fifteen  days,  14)  (twenty  days,  5,  6,  28,  35)  (sixty 
days,  38)  (three  months,  1,  7,  8,  23)  the  court  (the  prothono- 
tary  5,  7,  13,  23)  may  order  a  non  suit  upon  motion  of  the 
defendant  and  no  sufiBcient  cause  shown  to  the  contrary,  1,  5,  6, 
8, 13, 14,  28,  35,*41,  unless  the  bill  be  furnished  before  the  expi- 
ration of  ten  days  on  notice.     7,  23,  38. 

488.  Upon  failure  of  either  party  to  comply  with  the  rule 
for  a  bill  of  particulars  for  (fourteen  days,  36)  (fifteen  days,  21, 
43)  (twenty  days,  27,  48)  (thirty  days,  11)  after  service  thereof, 
(the  court,  36)  (the  prothonotary,  11,  43,  48)  may  enter  judg- 
ment against  the  party  in  default.     II,  21,  27,  36,  43,  48. 

489.  The  plaintiff's  bill  of  particulars  shall  contain  a  full, 
direct  and  concise  statement  of  his  cause  of  action  (with  items 
and  dates  as  far  as  practicable,  28,  35)  and  the  defendants  a  simi- 
lar statement  of  the  grounds  of  defence.  9,  21,  27,  28,  35,  36, 
41,  43. 

490.  If  the  defendant  rule  the  plaintiff  to  furnish  a  bill  of 
particulars  after  his  declaration  or  statement  of  claim  has  been 
filed,  it  shall  be  deemed  a  waiver  of  all  substantial  as  well  as 
formal  defects  in  the  declaration  or  statement  of  claim ;  and  if 
the  rule  be  entered  before  the  filing  of  a  declaration  or  statement 
of  claim,  the  bill  of  particulars  furnished  in  pursuance  of  such 
rule  shall  be  deemed  a  substitute  for  the  declaration  or  statement 
of  claim  for  all  purposes.     27,  41,  43. 

491.  On  the  trial  neither  party  shall  be  permitted  to  give 
evidence  of  facts  outside  of  his  bill  of  particulars.  9.  Either 
party,  however,  in  the  discretion  of  the  court,  will  be  permitted 
to  amend  his  bill,  provided  that  if  the  motion  to  amend  is  made 
after  the  cause  is  on  the  list  for  trial,  and  the  opposite  party 


402        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

shall  allege  surprise  whereby  the  cause  is  continued,  the  costs 
of  the  term  shall  be  paid  by  the  party  asking  permission  to 
amend.     21,  27,  28,  35,  36,  41,  43. 


BOARD  OP  EXAMINERS 

[Sec  Attorneys.] 

BONDS  GIVEN  AT  TREASURER'S  SALES 

[See  Execution.] 

BOOKS  AND  WRITINGS 

[See  also  H  1048,  1049  and  1367] 

492.  A  motion  to  produce  books  and  writings  containing 
evidence  pertinent  to  the  issue,  in  the  possession  or  power  of  an 
opposite  party,  under  the  Act  of  27th  February,  1798,  must  be 
made  before  the  term  at  which  the  cause  is  down  for  trial 
(otherwise  no  order  will  be  made  for  their  production,  unless 
good  cause  is  shown  for  the  delay  in  making  the  said  motion, 
17,  50)  unless  after  discovered;  and  the  proceeding  thereupon 
shall  be  by  rule  to  show  cause,  of  which  the  opposite  party  or 
his  attorney  shall  have  at  least  ten  days  notice  before  hearing. 
If  the  rule  be  made  absolute,  the  books  or  writings  set  forth  in 
the  affidavit  shall  be  produced  on  or  before  the  trial,  or  the 
failure  so  to  do  satisfactorily  accounted  for;  otherwise  the  jury 
if  sworn  will  be  discharged,  and  the  proper  judgment  rendered, 
or  on  sufficient  cause  shown,  the  cause  continued  and  further 
order  made,  or  time  for  their  production  allowed.  27,  28,  33, 
35,  36. 

493.  Where  the  books  or  writings  are  not  known  to  the 
party  to  exist,  or  after  diligent  inquiry,  to  be  in  the  possession  or 
power  of  the  opposite  party,  in  time  to  make  the  motion  at  a 
term  previous  to  trial ;  or  where  there  has  not  been  sufficient  time 
to  hear  the  rule  to  show  cause,  without  default  of  the  party 
obtaining  the  same,  it  will  be  deemed  sufficient  ground  for  a 
continuance  of  the  cause,  and  such  order  as  to  costs  made  as 
the  court  deems  just.     28,  33,  35,  36. 

494.  The  affidavit  of  the  party  or  other  person  to  ground 
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a  rule  to  show  cause  upon,  when  not  positive,  shall  set  forth 
such  facts  and  circumstances  as  induce  a  reasonable  belief  of  the 
existence  of  the  book  or  writing,  and  of  its  being  in  the  possession 
or  power  of  the  other  party  ;  and  the  affidavit  of  the  opposite 
party  or  other  person  in  denial  thereof,  shall  fully  set  forth  all  that 
he  may  be  presumed  to  know,  or  the  reasons  why  he  does  not; 
otherwise  the  rule  will  be  refused  on  the  one  hand,  or  enforced 
on  the  other.     28,  33,  35,  36. 

495.  Where  a  party  desires  to  take  judgment  for  a  failure 
of  the  opposite  party  to  produce  books  or  writings  which  con- 
tain evidence  pertinent  to  the  issue,  under  the  Act  of  27th 
February,  1798,  he  must  strictly  comply  with  the  Act  of  Assem- 
bly ;  the  notice  shall  specify  with  reasonable  certainty  the  books 
or  papers  required,  and  shall  state  that  on  a  failure"  to  produce 
the  same,  the  court  will  be  moved  to  award  a  non-suit  or  a 
judgment,  as  the  case  may  be,  and  a  rule  to  show  cause  why 
judgment  should  not  be  entered,  must  be  asked  for  before 
offering  any  evidence  in  the  case.    47. 

496.  In  order  to  entitle  a  party  to  judgment  under  the  Act 
of  Assembly  on  failure  to  produce  books  or  writings,  an  order 
of  the  court  must  be  obtained  upon  the  return  of  a  rule  to  show 
cause  previous  to  the  trial.  7, 10,  15, 16,  20, 24,  25,  32,  40,  42,  46, 
49.  And  the  court  may  also  in  its  discretion,  at  the  time  of 
granting  such  order,  make  a  further  order  allowing  the  party 
applying  for  the  same  to  have  inspection  of  the  books  and 
papers,  or  any  of  them,  at  some  convenient  time  and  place 
before  trial,  in  the  presence  of  the  adverse  party,  and  to  have 
extracts  or  copies  thereof  made  at  his  own  expense,  by  some 
person  to  be  designated  by  the  party  having  said  books  and 
papers  in  possession ;  guarding  this  privilege  by  such  restric- 
tions as  may  be  necessary  to  prevent  its  being  abused.  7,  38. 

497.  In  every  case  where  a  judgment  is  rendered  because 
of  the  non-production  of  a  book  or  writing,  requiring  damages 
to  be  assessed,  the  court  may  at  the  time  make  an  order  in  the 
nature  of  a  writ  of  inquiry  to  charge  the  jury  at  the  same  or  the 
next  court  to  inquire  of  the  damages  and  costs  of  the  plaintiff; 
and,  upon  the  same  being  found,  thereupon  immediately  enter 
final  judgment.  28,  33,  35,  36. 

498.  In  no  case  shall  a  judgment  of  non-suit,  or  by  default, 
be  deemed  to  extend  beyond  that  part  of  the  plaintiff 's  demand. 
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or  the  defendant's  defence,  to  which  the  books  or  papers  are 
alleged  to  apply.  28, 33,  35,  36. 

499.  In  actions  founded  on  a  written  instrument  or  book 
account,  whether  a  copy  has  been  filed  or  not,  if  the  defendant 
will  make  affidavit  to  facts  showing  that  he  cannot  safely  make 
an  affidavit  of  defence,  or  pleads,  without  an  inspection  of  the 
original,  an  order  will  be  made  by  the  court  or  a  judge  at  cham- 
bers, for  the  production  of  the  original  at  a  convenient  time  and 
place  to  be  designated  in  said  order,  and  for  an  inspection 
thereof,  which  shall  include  the  right  to  make  copies,  and  that 
proceedings  stay  until  the  order  be  complied  with.  23,  39. 

5u0.  Either  party  to  an  action  (of  ejectment,  17)  may 
require  in  writing  of  the  other  party,  an  exhibition  of  all 
papers  on  which  the  action  is  founded,  or  w^hich  is  relied  upon 
as  a  defence  (whether  of  record  or  not,  17)  and  to  have  copies 
thereof,  if  necessary,  made  at  his  own  expense,  within  (10  days, 
21,  29)  (15  days,  8,  12,  17,  29,  51)  (20  days,  20,  25,  26,  46,  49) 
(30  days,  48)  after  such  requisition  ;  and  upon  the  refusal  of 
either  party  to  make  such  exhibition,  or  permit  such  copies  to 
be  made,  the  same  shall  not  be  given  in  evidence  on  the  trial,  8, 
12,  17,  20,  25,  26,  29,  46,49,  51  (but  actions  involving  title  to  land 
shall  be  so  far  relieved  from  the  operations  of  this  rule,  that  in 
all  such  actions  an  exhibition  of  a  brief  of  the  title  papers  by 
either  party  shall  be  considered  a  full  compliance  therewith,  48) 
but  this  shall  not  extend  to  papers  and  documents  of  which 
certified  copies  may  be  obtained  from  public  officers,  unless  upon 
sufficient  cause,  shown  by  affidavit,  and  the  allocatur  of  a  judge 
of  the  court.  21. 

501.  If  either  party  request  the  other  in  waiting  to  per- 
mit the  inspection  of  any  specified  book  or  paper  relating  to 
the  cause,  in  his  possession  or  power,  and  an  inspection  be 
refused  or  the  request  be  disregarded,  the  court  or  a  judge  at 
chambers,  for  good  reasons  shown  by  affidavit,  describing  the 
book  or  paper  with  reasonable  certainty,  will  grant  a  rule  to 
show  cause,  at  a  time  specified,  why  such  book  or  paper  should 
not  be  produced,  to  be  served  14  days  before  the  day  fixed  for 
hearing.  And  if  at  the  day  assigned  no  cause  is  shown,  or  the 
parties'  affidavit  of  documents  is  insufficient,  the  rule  will  be  made 
absolute,  and  an  order  entered  for  the  production  and  inspection, 
which  shall  include  the  right  to  take  copies  of  the  book  or  docu- 
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ment  described,  at  a  convenient  time  and  place  to  be  designated. 
And  if  such  book  or  document  be  not  then  produced  for  inspec* 
tion   it  shall  not  be  given  in  evidence  on  the  trial.  23,  39. 

502.  If  either  party  requests  the  other  to  permit  the 
inspection  of  any  book  or  paper  relating  to  the  cause,  and  an 
inspection  be  refused  (the  contents  thereof  may  be  proved  by 
secondary  evidence,  which  cannot  be  contradicted  by  parol,  16) 
such  book  or  paper  shall  not  be  given  in  evidence  on  the 
trial.  42. 

503.  No  application  shall  be  made  for  the  inspection  of  any 
book  or  paper  within  15  days  of  the  first  day  of  the  week  in 
which  the  cause  is  set  down  for  trial.  23. 

504.  Whenever  the  plaintiff  or  defendant  shall  make  affi- 
davit that  he  has  reason  to  believe  that  any  bond,  note  or  other 
instrument  of  writing,  the  basis  of  any  action  or  defence,  is 
forged  or  was  fraudulently  obtained,  the  court  shall  order  the 
same  into  the  custody  of  the  prothonotary  for  thirty  days  for 
examination  by  all  parties  interested.  2. 

CERTIORARI 

505.  The  party  or  parties  suing  out  a  writ  of  certiorari 
shall  be  entitled  the  plaintiff  or  plaintiffs  in  error.  45. 

506.  The  prothonotary  shall  endorse  on  each  writ  of  certio- 
rari hereafter  issued,  a  rule  to  appear  and  plead  at  the  return 
day  of  the  writ.  2. 

507.  Writs  of  certiorari  shall  be  returnable  to  the  next 
term,  1,  2,  4,  10,  11,  13,  15,  19,  20,  22,  23,  24,  25,  26,  34, 
37,  44,  45,  46,  48,  49,  and  shall  be  served  on  the  magistrate  at 
least  five  days,  16,  17,  28,  36,  39,  43  (ten  days,  6, 37,  48)  before 
the  return  day. 

508.  The  writ  of  certiorari  shall  be  returnable  (twenty  days 
from  the  issuing  thereof,  33,  50),  fifteen  days,  3)  (twenty 
days,  14,  18,  27,  40)  (thirty  days,  5)  after  service,  and  the 
plaintiff  in  error  shall  see  that  service  is  made  (within  five  days 
after  the  writ  is  issued,  3,  50)  (five  days,  14,  18,  27,  33,  40) 
(twenty  days,  5)  before  the  return  day. 

509  It  shall  be  the  duty  of  the  party  suing  out  a  writ 
of  certiorari  to  cause  the  record  to  be  returned  (two  days,  1,  8, 
before  the  next  argument  day,  32)  (on  or  before  the  first  (fourth, 
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34,  36)  day  of  the  term,  2,  19,  24,  43)  (within  ten  days  (five 
days,  14)  after  the  return  day,  5,  11,  17,  37,  45,  50)  (within 
twenty  days  (fifteen  days,  15)  after  the  writ  issues,  28,  40) 
in  default  of  which  the  certiorari  will  be  dismissed,  1,  2,  8,  14, 
15,  17,  19,  24,  28,  30,  82,  34,  36,  37,  43,  50  (as  of  courFe 
by  the  prothonotary,  5,  11,  13,  26,  40,  45,  46)  unless  the  court 
is  satisfied  that  the  party  has  used  due  diligence  to  procure 
the^return.  13,  20,  23,  26,  43,  44,  46,  49. 

510.  If  the  plaintiflf  in  error  shall  not  procure  the  proceed- 
ings to  be  returned  by  the  next  succeeding  term  after  the  certio- 
rari issues,  the  court  may  enter  a  rule  upon  him  to  have  the  same 
returned,  29  (in  ten  days,  21)  or  non-pros,  and  for  non-com- 
pliance shall  enter  a  non-pros.     7,  12,  21,  38,  51. 

511.  The  return  of  service  of  every  writ  of  certiorari  shall 
be  made  on  or  before  the  return  dav  of  the  writ  bv  the  officer  or 
person  serving  the  same,  in  the  mode  in  which  return  to  other 
process  is  made.  47. 

512.  If  the  writ  is  not  returned  within  the  time  limited 
for  that  purpose,  the  plaintiff  in  error  shall,  within  five  days 
after  the  return  dav,  cause  an  affidavit  of  service  of  the  writ  to 
be  filed  in  the  cause,  whereupon  the  prothonotary  shall  enter  a 
rule  on  the  justice  or  alderman  to  make  his  return  within  five 
days  after  service  of  the  rule,  which  rule  the  plaintiff  in  error 
shall  cause  to  be  served  within  five  days  after  it  is  entered.  3. 

513.  Rules  on  magistrates  to  return  writs  of  certiorari, 
directed  to  them  in  due  season  (within  five  days  (ten  days,  10) 
after  notice,  17,  28,  33,  35,  39),  will  be  granted  if  the  record 
is  not  duly  returned,  1,  15,  32,  and  if  it  be  not  complied  with  an 
attachment  will  issue,  2,  4,  5.  7,  8,  10,  11,  12,  14,  17,  18,  19, 
25,  27,  28,  29,  33,  35,  36,  38,  40,  44,  47,  50,  51  (upon  proof  of 
service  of  a  copy  of  such  rule,  13,  20,  23,  26,  39,  45,  46,  49), 
but  the  court  will  non-pros  the  certiorari  for  want  of  such 
return,  unless  satisfied  that  the  party  has  used  due  diligence  to 
obtain  it.     4,  22,  24,  25,  34,  47. 

514.  If  the  court  shall  be  satisfied  that  the  failure  to  have 
the  record  returned  is  the  fault  of  the  magistrate,  or  that  the 
record  returned  is  imperfect  or  false,  such  order  for  a  more  per- 
fect return,  or  for  the  production  of  the  original  record,  may 
be  made  as  may  be  thought  proper,  and  enforced  by  attach- 
ment.    37. 
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515.  If  the  I  laintiff  in  error  shall  fail  to  comply  with  any 
of  the  above  requirements  on  his  part,  in  reference  to  the  ser- 
vice of  the  writ  and  the  return  thereof,  the  writ  shall  be  dis- 
missed unless  cause  be  shown  to  the  contrary  ;  if  the  justice  or 
alderman  does  not  return  the  writ,  or  make  a  more  perfect 
return  in  obedience  to  rules  for  that  purpose,  the  rules  may  be 
enforced  by  attachment.     3. 

516.  In  case  of  death,  resignation  or  removal  of  the  magis- 
trate (before  whom  the  proceedings  to  be  reviewed  were  held, 
9),  the  writs,  rules  and  attachments  may  be  served  upon  the 
person  in  possession  of  his  docket  and  official  papers,  9,  17,  18, 
27,  28,  29,  33,  35,  36,  41,  60,  who  shall  return  the  cause  of 
action,  together  with  all  his  proceedings,  in  order  that  the  court 
may  judge  of  his  jurisdiction  as  well  as  the  legality  and  regu- 
larity of  his  proceedings  and  decision.     16,  42. 

517.  The  justice  or  his  successor  in  office  shall  return  a  full 
and  true  copy  of  his  docket  entries  and  proceedings  in  the  case, 
together  with  a  brief  statement  of  the  cause  of  action  (and  the 
original  summons  with  the  return  thereon,  and  the  execution 
or  executions  and  the  returns  thereon,  if  any  have  been  issued, 
19),  in  order  that  the  court  may  judge  of  his  jurisdiction,  as 
well  as  of  the  legality  and  regularity  of  his  proceedings  and 
decision.     19,  36. 

518.  When  the  proceedings  are  returned  upon  certiorari, 
exceptions  must  be  filed  (on  or  before  the  first  day  of  the  next 
term,  2,  7,  24)  within  three  days,  4,  6,23,  25,36,  44  (four  days, 
12,  51)  (ten  days,  5,  17,  19,  29,  38,  46,49)  (fourteen  days,  39) 
(fifteen  days,  10,  40,  43)  (twenty  days,  20)  after  the  return 
day)  (within  four  days  after  the  return  of  the  record,  22,  26,  30, 
48)  (within  three  days  after  notice  from  the  prothonotary  of  the 
filing,  13)  (two  days,  1,  8  (five  days,  15,  32)  ten  days,  11,  45) 
(fifteen  days,  47)  before  the  first  argument  day)  and  in  default 
thereof  the  (certiorari  shall  be  non-prossed,  12)  judgment  below 
shall  be  affirmed,  as  of  course,  1,  2,  4,  6,  7,  8,  10, 11,  13,  15,  22, 
23,  24,  25,  26,  30,  32,  36,  38,  40,  43,  44,  45,  46,  47,  48  49 
(by  the  prothonotary,  5,  17,  19,  20,  39)  unless  the  plaintiff  in 
error  satisfies  the  court  that  there  is  a  diminution  of  the  record, 
and  moves  to  have  the' ""same  perfected,  or  lays  other  legal 
ground  for  postponement.   12,  29,  51. 

519.  On  the  return  of  a  writ  of  certiorari  to  a  justice  of 
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the  peace,  the  prothonotary  shall  endorse  on  the  writ  the  day 
of  its  return,  and  give  immediate  notice  thereof  to  the  attorney 
of  the  plaintiff  in  error,  who  shall  file  his  exceptions  within 
five  days  thereafter,  or  judgment  of  non-suit  may  be  entered  of 
course,  2T,  41,  by  the  prothonotary.  14. 

520.  When  the  plaintiff  has  filed  exceptions  he  may  have  a 
rule  on  the  defendant  in  error  to  show  cause  at  the  next  term 
why  the  judgment  should  not  be  reversed,  or  proceedings  set 
aside ;  which  rule,  being  served,  may  be  made  absolute  at  the 
next  court,  if  sufficient  reasons  appear.  1 4.  Service  shall  be  made 
personally  if  the  party  lives  in  the  county,  but  if  not  by  posting 
in  the  prothonotary *8  office  one  month  before  the  next  term. 
16,  42. 

621.  Upon  the  return  of  a  writ  of  certiorari  to  a  justice  of 
the  peace,  the  defendant  in  error  may  enter  rule  of  course,  upon 
the  plaintiff  in  error  to  file  his  exceptions  within  five  days  (two 
days,  24),  (fifteen  days,  3)  from  the  service  of  the  rule  upon  him 
or  his  attorney,  and  if  this  rule  be  not  complied  with  (the  judg- 
ment below  shall  be  affirmed  of  course,  3)  judgment  of  non- 
pros shall  be  entered.  9,  18,  21,  24,  28,  83,  35. 

522.  The  plaintiff  in  error  shall  not  be  entitled  to  a  rule 
on  the  defendant  in  error  to  appear  until  he  shall  have  filed  his 
exceptions ;  nor  then  unless  the  errors  assigned  appear  to  be 
well  founded,  and  the  nature  of  the  case  to  require  that  the 
defendant  in  error  should  be  heard.  16,  42. 

523.  If  at  the  time  the  plaintiff  in  error  files  his  exceptions, 
the  defendant  in  error  has  not  appeared,  the  plaintiff  in  error 
shall  at  once  enter  a  rule  upon  him  to  appear  and  show  cause 
why  the  judgment  should  not  be  reversed;  to  be  served 
promptly  and  proof  of  service  to  be  filed  in  the  office.  If  the 
defendant  in  error  does  not  reside  in  the  county,  and  has  no 
attorney  or  known  agent  in  the  county,  the  rule  may  be  served 
by  leaving  a  copy  thereof  with  the  justice  in  the  certiorari.  39. 

524.  When  the  plaintiff  shall  have  filed  exceptions  or 
assigned  errors,  he  may  as  of.  course  enter  a  rule  upon  the 
defendant  in  error  to  show  cause  why  the  judgment  should  not 
be  reversed  or  proceedings  set  aside,  and  place  the  cause  upon 
the  argument  list.  This  rule  shall  go  upon  the  rule  book,  and 
the  attorney  of  the  defendant  shall  take  notice  thereof.     If  there 
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be  no  attorney  of  the  defendant  of  record,  ten  days  notice  of 
the  same  shall  be  given  to  the  defendant,  if  resident  in  the 
county ;  and,'  if  not  resident,  a  copy  thereof  put  up  in  the  pro- 
thonotary's  office  for  fifteen  days  shall  be  deemed  a  service.  On 
the  hearing  of  the  rule,  compliance  herewith  being  shown,  the 
same  may  be  made  absolute,  if  sufficient  reasons  appear.  86. 

525.  When  a  certiorari  is  reached  on  the  argument  list, 
judgment  of  non  pros  will  be  entered  as  a  matter  of  course,  if 
the  plaintiff  in  error  shall  not  previously  have  filed  his  excep. 
tions.     16,  42. 

526.  If  the  justice's  record  has  been  returned,  or  been  in  the 
power  of  plaintiff  in  error  a  less  time  than  twenty-four  hours, 
such  further  time  as  the  court  may  see  proper  to  give  will  be 
allowed  for  filing  exceptions.     16,  42. 

627.  Exceptions  relating  to  matters  of  fact  dehors  the 
record  must  be  supported  (by  testimony  in  open  court,  15)  by 
depositions,  32  (or  documentary  evidence,  6,  30,  48),  where  the 
matters  of  fact  are  such  as,  if  true,  ought  to  reverse  the  pro- 
ceedings. 7,  38.  Unless  so  sustained,  or  verified  by  agree- 
ment of  counsel  filed  in  the  cause,  such  exceptions  will  be  dis- 
regarded.    23. 

528.  Exceptions  alleging  want  of  jurisdiction  in  the  justice 
or  of  notice  to  the  party,  shall  be  accompanied  by  an  affidavit 
of  the  party,  his  agent  or  attorney,  that  in  fact  the  justice  had 
not  jurisdiction,  or  that  the  party  had  not  legal  notice.     15,  32. 

529.  The  exceptions  must  be  specific,  5,  10;  the  assign- 
ment of  general  errors  will  not  be  regarded.  1,  2,  3,  8,  13,  15, 
19,  23,  30,  32,  39,  48. 

530.  In  case  diminution  of  record  is  suggested,  exceptions 
to  the  amended  return  of  the  justice  or  alderman  may  be  filed 
at  least  ten  days  prior  to  the  first  day  of  the  next  succeeding 
argument  court,  or  in  default  of  exceptions  being  filed  as  afore- 
said, the  proceedings  shall  be  affirmed,  as  of  course.     11. 

531.  Either  party  may  suggest  diminution  of  record, 
founded  upon  affidavit  specifying  the  matters  omitted,  or  defect- 
ive, within  fifteen  days  after  the  return,  and  apply  for  a  rule 
on  the  magistrate  to  perfect  the  return.     10. 

532.  Diminution  of  record  must  be  suggested  before  the 
case  is  moved  for  argument,  2,  4,  13,  23,  24,  26,  28,  30,  34,  35, 
39,  44,  45,  46,  47,  48,  49  (during  the  first  week  of  the  term  at 
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which  the  proceedings  were  returned,  36),  and  it  shall  be  the 
duty  of  the  party  alleging  the  same  to  suggest  in  writing,  to  be 
filed,  in  what  the  record  is  deficient,  whereupon  the  court,  if 
there  has  been  no  unnecessary  delay,  and  it  is  deemed  neces- 
sary, will  grant  a  rule  on  the  justice  to  make  a  more  perfect 
return,  and  will  enforce  the  same  by  attachment.  9,  14,  16, 
18,  27,  29,  33,  40,  41. 

533.  Diminution  of  record  must  be  alleged  within  (fivedajs, 
3,  5)  (ten  days,  17,  50)  after  the  return  day,  supported  by 
affidavit  specifying  the  matter  omitted  or  withheld,  and  appli- 
cation made  for  a  rule  on  the  magistrate  to  make  a  fuller 
return,  5  (otherwise  the  return  will  be  taken  as  true,  17,  50), 
whereupon  if  the  defect  is  material  the  court  will  grant  a  rule  on 
the  justice  or  alderman  to  make  a  more  perfect  return  within 
five  days  after  service  of  the  rule.     3. 

534.  If  the  plaintiff  in  the  certiorari  suggests  diminution  of 
record,  he  must  do  so  during  the  term  to  which  the  writ  is 
returnable,  and  if  the  defendant  therein,  in  the  term  previous  to 
the  expiration  of  the  time  for  filing  exceptions  under  the  rules 
of  court.  19. 

535.  Any  party  suggesting  diminution  of  record  shall 
specify  in  the  rule  for  a  more  perfect  return  in  what  respects 
the  record  is  deficient,  showing  to  the  satisfaction  of  the  court, 
the  propriety  of  granting  such  a  rule,  21  (which  rule  he  must 
serve  upon  the  justice  or  his  representative,  8,  12,  61),  and  if 
through  the  negligence  of  the  party  applying,  a  more  perfect 
return  be  not  obtained  before  the  case  is  moved  for  argument, 
the  record  as  returned  shall  be  acted  upon,  2,  6,  13,  20,  22,  23, 
26,  84,  36,  43,  44,  45,  46,  47,  49,  unless  the  party  make  it 
appear  that  he  has  done  everything  in  bis  power  to  obtain  a 
more  perfect  return.    8, 12,  25,  51. 

536.  Upon  grounds  being  laid  by  affidavit,  or  otherwise,  to 
the  satisfaction  of  the  court  (within  five  days  from  the  return  day 
of  the  writ,  43)  a  rule  may  be  had  upon  the  justice  to  bring  his 
docket,  containing  the  original  entry  of  the  suit  into  court  for 
inspection.  4,  7,  9,  11,  13,  14,  16,  18,  22,  23,  27,  28,  33,  34, 
35,  38,  39,  41,  45,  and  also,  if  necessary,  the  original  papers  in 
his  possession  connected  with  the  case.  3,  8,  12,  20,  21,  25, 
26,  29,  43,46,49,  61. 

537.  When  the  defendant  in  error  does  not  reside  within 
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the  county,  and  has  no  known  agent  or  attorney,  rules  and 
notices  may  be  served  on  the  justice  of  the  peace  ;  which  service, 
when  not  less  than  one  day  for  every  ten  miles  between  the 
county  seat  and  the  residence  of  the  defendant  in  error,  shall 
have  the  same  effectas  a  service  on  the  defendant  himself.  14,  27. 

538.  In  default  of  appearance  when  the  cause  is  called  for 
argument,  and  on  proof  of  ten  days  service  on  the  defendant 
in  error  (of  a  copy  of  the  writ  of  certiorari,  11,  45,)  (the  court 
will  proceed  ex  parte,  2,  46.)  Judgment  will  be  entered  against 
the  defendant  in  error  for  want  of  an  appearance.     11. 

539.  The  prothonotary  shall  put  the  case  on  the  argument 
list  succeeding  the  return  day  in  all  cases,  16,  16,  where  the 
record  has  been  returned,  and  exceptions  duly  filed,  39,  40,  47, 
ten  days  before  the  day  fixed  for  argument.     11,  Id,  37,  45. 

540.  No  certiorari  will  be  taken  up  and  decided  by  the 
court,  until  the  exceptions  of  the  plaintiff  are  filed  in  writing.  26. 

541.  The  judgment  of  a  justice  of  the  peace  will  not  be 
reversed  on  certiorari  for  any  overcharge  of  costs  or  fees,  unless 
it  shall  be  made  to  appear  to  the  court,  that  such  overcharged 
costs  or  fees  were  objected  to  by  the  party,  his  agent  or  attorney, 
to  the  justice,  previous  to  suing  out  the  certiorari,  and  that  the 
justice  refused  to  retrench  or  correct  the  same.    19. 

542.  Where  the  judgment  entered  by  the  justice  is  reversed, 
the  court  will  enter  judgment  for  the  costs  which  have  accrued 
on  the  writ  of  certiorari.     14,  18,  21,  27,  28,  29,  33,  35,  41. 

»  43.  No  certiorari  shall  be  a  supersedeas  unless  the  party 
who  obtains  it  gives  good  and  sufficient  bail  to  the  amount  of 
the  demand  and  costs  adjudged  by  the  justice,  10,  (double  the 
amount,  3,  18,  21,  37)  to  the  use  of  the  opposite  party  (con- 
ditioned that  the  certiorari  will  be  prosecuted  with  effect,  3,  6, 
7,  8,  9,  11,  12,  13,  16, 18,  21,  25,  32,  37,  38,  40,  41,  43,  44,  46, 
51)  (nor  even  then  when  execution  has  been  fully  executed, 
7,  8,  11,  13,  15,  19,  23,  25,  32,  34.  36,  43,  44,  45,  46,  49,  51,  or 
goods  and  chattels  levied  on,  42,  except  to  stay  the  money  in 
the  hands  of  the  officer  upon  notice  given  to  him,  until  the 
determination  of  the  certiorari,  36)  and  when  bail  is  so  given 
the  prothonotary  shall  endorse  the  fact  on  the  writ.  3,  4,  6,  8, 
11, 12.  13,  14,  17,  18,  20,  21,  23,  24,  25,  26,  27,  28,  29,  33,  34, 
35,  36,  37,  43,  44,  45,  46,  47,  48,  49,  50,  51. 

544.  Exceptions  may  be  made  at  any  time  to  the  sufficiency 
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of  the  bail,  and  notice  thereof  given,  and  on  failure  to  justify, 
add,  or  substitute  sufficient  bail  in  one  day  after  notice,  the 
execution  may  proceed,  or  money  made  be  paid  over.     1 0,  36. 

545.  These  rules  shall  apply  with  like  force  and  effect  to 
the  city  recorder  as  to  justices  of  the  peace.     29. 

CHARTERS  OP  INCORPORATION 

546.  All  petitions  for  charters  of  incorporation  and  for 
amendments  to  such  (and  for  the  consolidation  of  corporations, 
39)  shall  be  filed  in  the  prothonotary's  office,  1,  36,  39,  and  there 
remain  (during  the  entire  period  for  which  publication  of  notice 
of  the  intended  application  is  required  by  law,  5,  11,  13, 14,  16, 
23,  45)  for  five  days  (ten  days,  10,  18)  immediately  preceding 
the  presentation  of  the  application  to  the  c(?urt.     3,  10,  18. 

547.  Before  publishing  the  notice  of  an  intention  to  apply 
to  the  court  or  either  of  the  judges  for  the  charter  of  a  corpora- 
tion, such  charter  shall  be  duly  engrossed,  executed  and  acknowl- 
edged by  the  subscribers  thereto,  and  filed  in  the  prothonotary's 
office.  45. 

548.  Notice  of  intention  to  apply  for  a  charter  or  amend- 
ment to  a  charter  of  the  first  class  shall  be  inserted  once  a  week 
for  three  weeks  in  the  legal  newspaper,  and  in  two  newspapers 
of  general  circulation  in  this  county.  2. 

549.  The  published  notice  shall  set  forth  the  court,  term 
and  number  of  the  proceedings,  14,  45  (the  fact  that  it  is  on  file, 
39),  (the  character  and  object  of  the  corporation,  2,  and  the 
names  of  the  five  subscribers,  13),  and  the  time  and  place  it  is 
to  be  heard,  1,  2, 11, 18,  23,  36,39  (and  no  application  will  be 
heard  at  any  other  time  unless  by  special  permission  of  the  court, 
10),  and  that  time  must  be  at  least  twenty-one  days  after  the 
date  of  the  first  publication.     13. 

550.  No  objection  or  exception  to  a  charter  will  be  consid- 
ered unless  reduced  to  writing  and  filed  before  the  time  fixed 
in  the  notice  published.   10,  18. 

551.  When  the  proposed  charter  has  been  filed,  the  pro- 
thonotary  shall  give  it  a  term  number,  and  enter  in  the  appear- 
ance docket  the  name,  object  and  place  of  business  of  the  pro- 
posed corporation,  and  subsequently  memorandum  of  the  action 
of  the  court  taken  thereon.    13. 
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552.  AH  applications  for  charters  shall  be  presented  to  the 
court  when  in  session,  or  to  the  president  judge  in  vacation,  at 
his  chambers  in  the  court  house.   13. 

553.  In  all  cases  in  which  application  shall  be  made  for  a 
charter,  excepting  when  otherwise  ordered  by  the  court,  the 
said  application  shall  be  referred  to  a  master,  who  shall  carefully 
inquire  and  report  to  the  court  concerning  the  lawfulness  of  the 
intended  corporation,  and  its  being  or  not  being  injurious  to  the 
community.  It  is  further  ordered  that  the  sum  of  fifty  dollars 
shall  be  deposited  with  the  prothonotary  upon  the  filing  of  each 
application  to  cover  the  expense  of  such  inquiry  and  report.    ,1. 

554.  No  application  to  change  the  name,  style  and  title,  or 
to  alter  or  annul  the  charter  of  any  corporation,  will  be  enter- 
tained, unless  it  be  accompanied  by  evidence  that  the  proposed 
change  has  been  agreed  to  by  a  majority  of  the  members  at  a 
meeting  called  for  that  purpose.  27. 


COMMISSIONS 

[See  Depositions.] 

CONDEMNATION  PROCEEDINGS 

555.  When  the  party  claiming  damages  does  not  accept  the 
bond  as  tendered,  the  company  shall  give  said  party  five  days 
notice  in  writing  of  the  time  when  said  bond  will  be  presented 
for  filing  in  court.  14. 

556.  Whenever  any  application  shall  be  presented  to  the 
court  for  the  appointment  of  viewers  to  estimate  and  determine 
the  damages  occasioned  by  the  location  and  construction  of  the 
lines  or  works  of  any  corporation  invested  with  the  power  of 
eminent  domain,  and  in  lateral  railroad  proceedings,  such  appli- 
cation.shall  be  marked  filed,  and  the  court  shall  thereupon  fix  a 
time,  not  less  than  fifteen  days  thereafter,  for  the  making  of  the 
appointment  prayed  for,  of  which  time  fifteen  days  notice  shall 
be  given  by  the  party  presenting  such  application  to  the  oppo- 
site party.  Within  three  days  after  such  filing  the  court  shall 
place  on  file  a  list  containing  the  names  of  three  times  as  many 
persons  as  the  viewers  to  be  appointed.  If  no  exceptions  shall 
have  been  filed  to  the  sufficiency  of  the  application,  it  shall  be  the 
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duty  of  the  parties  to  meet  in  person,  or  by  their  agents  or 
counsel,  on  or  before  the  time  so  as  aforesaid  fixed  by  the  court, 
and  to  each  strike  off  from  said  list  one-third  of  the  names 
thereon,  the  names  to  be  stricken  off,  one  at  a  time,  by  the 
parties  alternately,  the  petitioner  commencing;  and  the  persons 
whose  names  are  then  left  upon  the  list  shall  be  the  viewers 
whom  the  court  shall  appoint.  In  case  of  the  neglect  or  failure 
of  either  party  so  to  strike  off,  the  court  will  strike  off  the  proper 
number  of  names  for  such  party.  No  objection  to  any  of  the 
persons  named  in  said  list  shall  be  made  in  any  other  way  than 
by  striking  off,  except  on  the  ground  of  ineligibility  junder  the 
Act  of  Assembly  regulating  the  proceeding,  or  for  such  reasons 
as  would  be  a  good  cause  of  challenge  in  the  empanelling  of  a 
jury  in  a  civil  action.  27. 

557.  Ten  days  (five  days,  9,  28,  35,  41)  notice  of  an 
intended  application,  by  petition,  for  the  appointment  of 
viewers  to  estimate  damages,  pursuant  to  Section  11,  Act  19th 
February,  1849,  shall  be  given  by  the  applicant  to  the  adverse 
party.  9,  11,  13,  14,  23,  26,  28,  35,  41,  44,  45. 

558.  Unless  otherwise  ordered  by  the  court,  or  the  judge 
in  vacation,  at  least  five  days  notice  shall  be  given  of  every 
intended  application  for  the  appointment  of  vigwers  to  asi^ess 
damages  for  the  taking,  injuring  or  destroying  of  private 
property  for  public  use,  by  municipal  or  other  corporations,  or 
individuals.  3,  18,  36. 

559.  In  all  cases  where  private  property  has  been  taken^ 
injured,  or  destroyed,  by  municipal  or  other  corporations, 
invested  with  the  power  of  eminent  domain,  applications  for  the 
approval  of  a  bond,  or  for  the  appointment  of  viewers,  shall  be 
by  petition,  which  shall  set  forth  the  property  taken  or  affected, 
with  a  map  or  plot  of  the  same,  the  names  of  the  owner  or 
owners  thereof,  and  such  other  facts  as  are  necessary  to  give 
jurisdiction.  There  shall  be  a  separate  petition  for  each 
property.  13,  45. 

560.  Where  viewers  are  appointed,  notice  in  writing  of  the 
time  and  place  of  holding  the  view  shall  be  given  by  the  party 
obtaining  their  appointment  to  the  opposite  party,  which  notice 
shall  be  served  in  the  manner  provided  for  service  of  a  summons, 
and  due  proof  of  such  service  shall  be  made  and  returned  with 
the  report  of  the  viewers.  45. 
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561.  In  proceedings  to  assess  damages  for  land  taken  to 
straighten,  widen  or  improve  the  line  of  any  railroad  or  any  other 
company,  where  the  company  proposes  to  abandon  the  whole  or 
part  of  their  original  line  on  the  completion  of  the  improved  line, 
that  fact  and  a  description  of  the  part  intended  to  be  abandoned 
must  be  stated  in  writing  and  filed  of  record  before  the  viewers 
meet ;  otherwise  the  company  will  be  taken  to  have  elected  to 
retain  the  possession  and  use  of  the  original  line,  and  its  aban- 
donment shall  not  be  allowed  for  by  the  viewers  or  on  the 
trial.   IT,  50. 

562.  In  all  cases  where,  pursuant  to  law,  proceedings  have 
been  had  in  the  court  of  quarter  sessions  for  the  assessment  of 
damages  against  any  municipal  or  other  corporation,  or  indi- 
vidual or  individuals  invested  with  the  privilege  of  taking 
private  property  for  public  use,  for  property  taken,  injured  or 
destroyed  by  the  construction  or  enlargement  of  their  works, 
highways  or  improvements,  and  where  the  parties  to  such  pro- 
ceedings are,  by  law,  entitled  to  an  appeal  to  and  a  trial  by  jury 
in  the  court  of  common  pleas,  the  party  or  parties  appealing 
(unless  otherwise  prescribed  by  general  or  special  Act  of 
Assembly),  shall  within  the  time  prescribed  by  law  for  taking 
such  appeal,  file  in  the  court  of  quarter  sessions,  to  the  number  and 
term  to  which  the  proceedings  for  assessment  of  damages  were 
instituted,  a  paper  containing  the  title  of  the  case  as  thus  insti- 
tuted, stating  therein  the  fact  that  the  party  or  parties  filing  the 
same  appeal  from  the  report  or  decree,  as  the  case  may  be,  of 
the  tribunal  rendering  such  report  or  decree  to  the  court  of 
common  pleas  of  this  county,  which  said  paper  shall  be  signed 
by  the  party  or  parties  appealing  or  their  attorney.  11. 

563.  Petitions  for  the  appointment  of  viewers  to  assess  the 
damages  occasioned  by  the  exercise  of  the  right  of  eminent 
domain  shall  be  presented  on  the  first  Monday  of  the  month, 
and  the  viewers  shall  make  their  report  to  the  second  Monday 
of  the  month  following  next  after  their  appointment,  unless  it 
is  otherwise  directed  by  Act  of  Assembly.  3. 

564.  All  reports  of  viewers  appointed  to  assess  damages 
for  injuries  done  by  corporations,  in  taking  property  for  cor- 
porate purposes,  under  any  Act  of  Assembly,  shall  be  filed  in 
open  court,  after  five  days  notice  has  been  given  of  the  time  of 
filing  the  same.  15. 


f 
f 
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565.  Upon  presentation  of  the  report  of  viewers  in  the 
prothonotary's  office,  or  in  open  court,  the  same  shall  be  by  him 
marked  "  filed  and  confirmed  nisi,"  36  (with  the  date  of  filing, 
and  notice  in  writing  of  such  filing  and  confirmation  shall  be 
given  to  the  adverse  party,  or  his  counsel,  within  ten  days 
thereafter,  26)  which  confirmation  shall  become  absolute,  unless 
■exceptions  or  an  appeal,  or  both,  be  filed  within  (the  time  pre- 
scribed by  law,  14)  30  days  from  the  filing  of  the  report,  15, 
23;  and  the  prothonotary  shall,  without  further  order,  enter 
judgment  thereon.     18,  36 

566.  If  exceptions  only  be  filed,  they  shall  be  proceeded 
in  as  in  the  case  of  exceptions  in  other  matters,  and  the  report 
confirmed  or  set  aside,  or  referred  back  as  the  case  may  be.  23. 

567.  If  an  appeal  or  appeals  only  be  filed,  it  or  they  shall 
without  special  order  or  direction,  be  put  at  issue  under  the 
form  of  an  action  of  assumpsit,  without  pleadings,  the  railroad 
company  being  the  defendant.     23. 

568.  If  both  exceptions  and  appeal  or  appeals  be  filed,  the 
exceptions  shall  be  first  disposed  of.  If  they  are  dismissed,  the 
appeal  or  appeals  shall  then  go  on.  If  they  are  sustained  and 
the  report  set  aside,  the  appeals  shall  be  stricken  off  without 
prejudice.     23. 

569.  Exceptions  to  reports  assessing  damages,  except  those 
under  Act  of  May  24,  I8T8,  P.  L.  129,  shall  be  filed  with  an 
Affidavit  of  the  truth  of  facts  not  appearing  on  the  face  of  the 
record,  within  thirty  days  from  the  filing  of  the  report.     38. 

570.  In  all  cases  of  reports  of  juries  assessing  damages 
for  the  taking  of  property  under  the  right  of  eminent  domain, 
any  one  interested  may  enter  an  appeal  from  such  assessment 
within  thirty  days  from  the  filing  of  the  report,  and  where 
such  appeal  is  entered  all  exceptions  shall  be  dismissed  of 
course.  Such  appeal  shall  be  signed  by  the  party  appellant, 
his  agent  or  attorney,  and  must  bo  accompanied  by  an  affidavit, 
by  the  party  appellant,  his  agent  or  attorney,  that  the  same  is 
not  taken  for  the  purpose  of  delay,  but  because  the  affiant 
firmly  believes  injustice  has  been  done.  When  taken  in 
the  Quarter  Sessions  the  appeal  shall  be  filed  in  the  office  of 
the  clerk  thereof,  and  the  party  appealing  shall,  within  five  days 
thereafter,  file  a  certificate  of  his  appeal,  certified  by  the  said 
clerk,  in  the  office  of  the  prothonotary,  whereupon  the  pro- 
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tbonotary  shall  enter  said  appeal  upon  the  Continuance  Docket, 
in  which  the  owner,  occupier,  or  other  person  entitled  to  damages 
shall  be  plaintiff,  and  the  county  defendant,  and  immediately 
upon  such  entry  the  case  shall  be  considered  at  issue  as,  upon 
a  declaration  for  money  had  and  received,  and  a  plea  of  non 
assumpsit.  And  like  issues  shall  be  framed  in  cases  of  appeals 
from  the  assessment  of  damages  in  the  common  pleas.     38 

571.  On  appeals  from  the  reports  of  viewers,  the  issue 
shall  be  formed  as  follows,  viz. :  Tho  party  claiming  damages 
shall  be  made  plaintiff,  and  the  corporation  or  individual  taking 
the  land  the  defendant.  The  plaintiff  shall  (within  30  days 
after  appeal  or  notice  thereof,  11)  file  a  statement  or  declara- 
tion describing  the  land  or  materials,  etc.,  and  the  value  thereof, 
and  averring  his  estate  therein  and  his  damages,  and  any  other 
matter  specially  directed  by  the  court  to  be  tried.  The  defend- 
ant thereupon  shall  (within  15  days  after  notice  in  writing  of  the 
filing  of  the  statement,  11)  file  his  plea  traversing  such  mate- 
rial allegations  in  the  statement  or  declaration  as  he  Intends  to 
deny,  and  such  as  are  not  traversed  shall  be  taken,  at  the  trial, 
as  admitted.  6,  18,  26,  27,  28,  33,  35,  36,  41.  The  cause  shall 
then  be  considered  at  issue.  4,  10,  11,  14,  16,  17,  50. 

572.  In  proceedings  against  corporations  to  recover 
damages  for  lands,  or  materials  taken,  when  an  appeal  shall  be 
filed  from  the  award  of  viewers  appointed  by  the  court,  the 
claimant's  petition  shall  be  treated  as  a  narr  or  statement,  and 
the  plea  of  the  defendant  shall  be  **  not  guilty,"  and  entered  of 
<jourse  by  the  prothonotary.  19,  37. 

573.  If  the  plea  filed  be  accompanied  w^ith  an  offer  to  con- 
fess judgment  for  a  sum  named  (or  such  offer  be  afterwards 
made,  18)  and  the  plaintiff  declines  to  accept  such  judgment,  he 
shall  be  chargeable  with  all  costs  accruing  after  such  plea,  unless 
he  shall  recover  a  greater  sum  than  the  amount  so  offered,  with 
interest  to  the  time  of  trial.  Failure  to  accept  such  offer  in 
writing  (within  thirty  days  after  notice,  16)  shall  be  deemed 
«n  election  to  proceed  to  trial.  4,  16.  Upon  the  tender  of  judg- 
ment, and  acceptance  thereof,  the  prothonotary  shall  enter 
judgment  accordingly.  10,  18. 
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CONFIRMATION 

[See  also  J§  222,  227,  229,  231,  236,  565,  806,  807,  821,  826-828,  831, 

1632-1637,  1641,  1699,  ^7^'  *^^  1703-] 

674.  All  accountB,  reports,  and  the  like,  requiring  confirma- 
tion by  the  court  shall  on  presentation  be  confirmed  nisi,  which 
confirmation  shall  become  absolute  without  further  order  unless 
exceptions  are  filed  within  fifteen  days  thereafter;  but  the  con- 
firmation may  be  made  absolute  in  the  first  instance  in  a  proper 
case.   3. 

■ 

CONTINUANCES 

[See  Arguments  and  Trials.] 

CORPORATIONS 

[See  Charters  of  Incorporation  and  Condemnation  Proceedings.} 

COSTS 

[See  also  H  15,  104,  107,  144,  310,  390.  391,  452,  573,  796,  843,  844, 
923,945,949-952,  979,  1006-1009,  1076,  1116,  1163,  1176,  1200, 
1201,  1255,  1309,  1363,  1384.  1579,  1685.  1721,  1727.  1728,  1779, 
1798.  1838,  and  1843-45.] 

575.  In  cases  where  the  plaintiff  resides  out  of  the  State 
at  the  time  of  suit  brought,  or  subsequently  removes  therefrom, 
(in  qui  tam  actions,  16,  32,  or  where  the  plaintiff  after  suit 
brought  has  taken  the  benefit  of  the  insolvent  or  bankrupt  laws^ 
1,  2,  4,  7,  8,  10,  12,  13,  U,  15,  18,  20,  22,  23,  24,  26,  26,  33, 
34,  36,  37,  38,  40,  42,  43,  44,  46,  47,  49,  50,  51,  within  five  years 
prior  to  suit  brought,  11,45),  (in  actions  on  administration  and 
office  bonds,  1,  8,  9,  12, 14,  15,  18,  20,  23,  25,  32,  36,  42,  46,  49^ 
51),  (at  any  time  before  plea  filed,  29),  the  defendant  on  motion 
and  affidavit  of  the  facts,  and  of  a  just  defence  against  the 
whole  demand,  shall  have  a  rule  that  plaintiff  give  security  for 
costs  (at  or  before  some  period  to  be  named  in  the  rule,  4,  11, 
13,  20,  i2,  23,  25,  26,  40,  42,  44,  45,  46,  47,  49),  on  or  before 
the  first  day  of  the  next  term  which  is  at  least  thirty  days 
distant,  2,  7,  12,  19,  27,  36,  41,  51)  (within  thirty  days  after 
notice,  proceedings  to  stay  meanwhile,  3,  5,  17,  28,  29,  30,  35, 
37,  48,  50)  (within  twenty  days  after  service  of  the  rule,  14), 
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and  in  default  of  security  being  entered  at  the  time  fixed  judg- 
ment of  non-suit  may  be  entered  on  motion,  1,  2^,  3,  4,  7,  8,  9, 
11,  12,  13,  15,  n,  18,  19,  20,  22,  23,  24,  25,  26,  27,  28,  29, 
32,  33,  34,  35,  38,  39,  40,  41,  42,  43,  44,  45,  40,  47,  49,  51  (by  the 
prothonotary,  5,  14),  (as  follows  ; 
"  (Style  of  Suit) 

C.  D.,  the  above-named  defendant,  and  E.  F.,  his  attorney, 
severally  make  oath  and  say :  And  first  C.  D.  for  himself  saith, 
that  the   place  of   residence  of   the  above-named   plaintiff  is 

;  that  he  has  not  lands  or  goods  in  the  county, 
subject  to  sale  upon  execution  sufficient  to  answer  the  defendant 
his  costs  in  this  actiou^;  and  that  the  affiant  w^as  served  with  a 
summons  in  this  action  on  last  past,  and  that  be 

has  a  just  defence  to  the  whole  of  the  plaintiff's  claim.  And 
the  said  E.  F.  for  himself  saith,  that  a  declaration  in  this  case 
has  been  duly  filed,  but  that  the  defendant  has  not  yet  pleaded 
thereto,  and  that  he  did  on  demand  of  G.  H., 

the  plaintiff's  attorney,  security  for  costs  in  the  sum  of  $ 
which  has  not  been  given,"  16,  39)  (Provided  ten  days  notice 
of  the  rule  before  the  time  for  entry  of  security  shall  have  been 
given  to  a  party  having  no  attorney  of  record.  30).  The 
defendant  in  a  Sheriff's  Interpleader  shall  be  considered  to  be  a 
plaintiff  within  the  meaning  of  this  rule.     9. 

576.  If  the  security  given  becomes  insolvent  or  insufficient 
before  the  determination  of  the  cause,  the  defendant  mav  com- 
pel  the  plaintiff  in  the  same  manner  to  give  other  or  additional 
security.  11,  13,  20,  23,  24,  25,  26,  34,  43,  44,  45,  46,  47,  49. 

577.  In  feigned  issues,  if  the  defendant  resides  out  of  the 
State,  upon  affidavit  that  the  property  in  dispute  belongs  to  the 
plaintiff,  the  defendant  shall  be  required  to  give  like  security, 
and  on  failure  thereof  judgment  may  be  entered  against  him  on 
motion  in  open  court.  18. 

578.  In  cases  where  the  plaintiff  resides  out  of  the  State, 
or  it  is  shown  to  the  satisfaction  of  the  court  that  he  is  insolv- 
ent, the  defendant,  upon  filing  a  sufficient  affidavit  of  defense, 
may  have  a  rule  upon  him  to  enter  security  for  costs  within 
such  time  as  the  court  may  direct,  with  such  personal  notice  to 
plaintiff  or  his  counsel  as  the  court  may  order,  if  either  reside  in 
the  county,  or  if  not,  on  notice  to  either  by  letter  properly 
advertised.  6. 
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579.  In  all  other  cases  the  defendant  after  Bling  an  affidavit 
of  defense,  may  on  motion,  for  special  reasons  assigned,  sup- 
ported by  affidavit,  obtain  a  rule  on  the  plaintiff  to  show  cause 
why  he  should  not  give  security  for  costs,  and  upon  the  hearing 
of  the  rule,  the  court  will  make  such  order  as  the  special  cir- 
cumstances may  seem  to  require.  3,  5,  6,  9,  10,  11,  14,  21,  27, 
28,  29,  35,  37,  40,  41,  43,  45,  48. 

580.  If  application  be  made  after  plea  pleaded  (except  in 
cases  where  the  plaintiff  after  suit  brought  removes  from  the 
State,  or  takes  the  benefit  of-  the  insolvent  laws,  or  the  security 
given  becomes  insolvent  or  insufficient,  23)  the  defendant  must 
support  his  application  with  an  affidavit  that  he  was  not 
apprised  of  the  fact  of  the  plaintiff's  residence  out  of  the  State 
until  after  he  had  taken  the  last  previous  step  in  the  action. 
23,  39. 

581.  The  order  upon  a  rule  for  security  for  costs  shall  be 
that  the  plaintiff  (within  a  specified  time,  23)  (within  30  days 
after  notice  of  the  rule,  39),  give  security  in  a  sum  to  be  fixed 
by  the  court,  or  deposit  that  sum  with  the  prothonotary  to 
answer  the  defendant  his  costs  in  the  event  that  the  plaintiff  be 
non-suit,  or  a  verdict  be  given  for  the  defendant,  and  that,  in 
the  meantime,  all  further  proceedings  be  stayed.  23,  39. 

582.  The  rule  will  be  discharged  if  the  plaintiff  satisfac- 
torily shows,  by  affidavit,  a  good  cause  of  action,  stating  the 
grounds  and  particulars  of  his  claim,  or  that  he  has  not  the 
means  to  comply  with  the  order  if  made,  and  that  the  same 
would  be  equivalent  to  a  denial  of  justice.     23,  39. 

583.  Bills  of  costs  for  attendance  of  witnesses  at  terms 
when  a  cause  is  continued  or  tried,  must  be  filed  (and  a  copy 
thereof  served  on  the  other  party,  1,  23)  within  (four  days  (ten 
days,  17)  after  the  expiration  of  the  term,  14)  after  the  continu- 
ance or  trial  (or  they  will  not  be  allowed  unless  upon  cause 
shown  to  the  court,  17)  ;  and  the  other  party  may,  within  four 
days  after  the  service  of  the  bill,  require  the  party  who  files  it 
to  tax  the  same  before  the  prothonotary  on  forty  eight  hours 
notice.  No  bill  of  costs  shall  be  allowed  unless  it  has  been  filed 
and  a  copy  thereof  served  within  the  time  fixed  by  this  section  ; 
nor  shall  any  objection  to  any  bill  of  costs  be  heard,  unless  the 
party  who  filed  it  shall  have  been  required  to  tax  it  under  this 
section.     1,  23. 
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584.  Bills  of  costs  shall  contain  the  names  of  the  witnesses, 
the  dates  of  their  attendance,  the  places  from  which  mileage  is 
claimed,  1,  23,  (and  the  names  of  witnesses  served  with  sub- 
poRnas,  and  circular  mileage  in  serving  the  same,  17,  5i))  and 
every  other  item,  charged  in  such  detail  as  to  enable  the  opposite 
party  to  judge  of  its  correctness,  and  the  officer  to  tax  it  prop- 
erly ;  and  any  insufficiency  in  these  respects  shall  be  a  good 
ground  of  objection  to  the  particular  charge.    36. 

585.  They  shall  be  verified  by  the  affidavit  of  the  party 
filing  them,  or  his  agent  or  attorney,  that  the  witnesses  were 
actually  present  in  court  on  the  days  stated,  and  that  in  his 
opinion  the}'  were  material  witnesses,  1,  6,  IT,  28,  35,  37,  48, 
50  (and  that  their  attendance  was  necessary  during  that  time,  and 
they  were  entitled  to  witness  fees,  23,)  and  of  such  other  facts  as 
entitle  him  to  make  a  charge  of  it.  Bills  soverified  shall  be  prima 
facie  evidence  of  the  truth  and  accuracv  of  the  bill  and  of  the 
facts  contained  in  it,  2,  7,  10,  15,  19,  32,  36,  38,  39,  and  will  be 
held  conclusive,  unless  specially  contradicted  under  oath,  16,  18, 
40,  (and  charges  not  so  sustained  shall  not  be  allowed.  Sepa- 
rate bills  and  affidavits  of  witnesses  shall  not  be  received,  except 
to  sustain  the  bill  and  affidavit  of  the  party  when  impugned. 
36).  On  filing  the  bill,  the  officer  shall  endorse  thereon,  *'  Taxed 
and  allowed  as  filed,"  and  at  the  same  time  tax  the  docket 
costs.    39. 

586.  All  bills  of  costs  shall  be  accompanied  by  an  affidavit 
of  their  correctness,  that  the  witnesses  were  actually  present  in 
court  when  required,  of  the  necessity  of  the  number  of  witnesses 
in  attendance,  and  their  materiality,  and  shall  be  filed  in  the 
prothonotary's  office,  and  notice  of  such  filing  shall  immediately 
be  given  the  opposite  party,  or  his  attorney  of  record.  Unless 
exceptions  to  said  costs,  stating  in  detail  the  ^'rounds  of  such 
exceptions,  supported  by  affidavit,  be  filed  within  ten  days  after 
said  notice,  the  pfothonotary  shall  tax  the  bill  so  filed.  If  such 
exceptions  be  filed,  the  prothonotary  shall  forthwith  designate  a 
time,  not  more  than  ten  days  distant,  for  a  hearing,  and  give 
written  notice  thereof  to  both  parties  or  their  attorneys.  On 
said  hearing  such  testimony  shall  be  taken  as  the  parties  or 
either  of  them  shall  produce,  and  thereupon  the  prothonotary 
shall  determine  the  facts  and  tax  the  bill  in  accordance  there- 
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with,  suljject  to  aQ  appeal  to  the  court  in  three  days,  in  cases 
where  the  amount  of  the  bill  as  taxed  exceeds  twenty  dollars.  14. 

587.  Notwithstanding  the  foregoing,  the  prevailing  party 
may  have  a  bill  of  costs  taxed  on  twenty-four  hours  notice  to 
the  adverse  party  or  his  attorney,  and  the  latter  may,  in  any 
case,  have  a  rule  requiring  notice  of  the  time  and  place  of  tax- 
ation, or  taxation  nisi,  to  be  given  him,  so  that  he  may  be 
present,  and  enter  forthwith  his  rule  for  final  taxation.     18. 

588.  The  party  filing  a  bill  may  amend  it  under  oath,  or 
substitute  another,  before  an  appeal  is  taken,  in  which  case  the 
amended  bill  or  substitute  shall  be  retaxed,  and  be  subject  to 
appeal.  After  amendment,  or  substitution  and  retaxation, 
further  amendment  or  substitution  shall  not  be  allowed  except 
upon  special  leave  of  the  court.     36. 

580.  The  party  entitled  to  costs  may  file  his  bill,  verified  by 
his  oath,  or  that  of  his  agent  or  attorney,  that  it  is  correct  of 
his  own  knowledge,  or  as  he  is  informed  and  truly  believes, 
and  that  the  witnesses  were  material  and  necessary  as  he 
believes,  or  as  he  was  advised  or  informed,  and  truly  believed  at 
the  time  of  service  and  trial.  18,  3o.  If  either  party  object  to  a 
bill  of  costs,  he  shall  file  his  exceptions,  in  writing,  with  the 
prothonotary,  who  shall  hear  and  determine  the  same,  and  if 
either  party  be  dissatisfied,  then,  and  not  until  then,  shall  the 
matter  be  heard  by  the  court.     9,  41. 

590.  If  either  party  objects  to  a  bill  of  costs  he  must  file  his 
objection  in  writing,  and  when  the  bill  exceeds  twenty  dollars, 
exclusive  of  sheriff'^s  or  clerk's  fees,  must  serve  notice  on  the 
opposite  party  or  his  attorney  of  the  time  when  the  same  will 
be  taxed,  9 ;  and  the  prothonotary  will  hear  and  determine  the 
said  objections.     12,  51. 

691.  Exceptions  to  a  bill  of  costs  shall  particularize  the 
items  objected  to  in  detail,  and  not  merely  in  gross,  unless  the 
exceptions  be  to  the  whole  bill  for  any  general  reason.  Such 
exceptions  must  be  accompanied  by  a  positive  affidavit  of  the 
truth  of  the  facts  alleged,  or  an  affidavit  of  their  truth  from 
information,  and  that  the  party  believes  he  will  be  able  to  estab- 
lish the  truth  of  the  same  on  a  retaxation.  When  the  affidavit  is 
positive,  the  party  filing  the  bill  must  be  prepared  to  prove  the 
same  before  the  prothonotary,  by  the  examination  of  himself, 
or  such  other  testimony  as  he  may  believe  material ;  the  exceptor 
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to  be  at  liberty  to  bring  evidence  to  disprove  the  bill.  When 
the  exceptor's  affidavit  is  founded  on  information  and  belief, 
the  bill  of  costs  on  the  hearing  before  the  prothonotary  will  still 
be  considered  prima  facie  sufficient,  if  the  person  attesting  to  the 
same  attend  and  be  ready  for  cross-examination  by  the  exceptor, 
who  may  thus  or  by  other  testimony,  support  his  exceptions. 
The  party  desiring  to  sustain  the  bill  may  do  so  by  his  own 
re-examination  in  detail,  and  by  other  testimony.  If  the  excep- 
tions set  forth  an  assertion  of  new  facts  in  avoidance  of  the  bill, 
or  any  portion  of  it,  the  exceptor  must  establish  the  same  upon 
a  hearing  by  competent  testimony;  or  the  bill  will  stand 
as  filed.  45.  Notice  to  retax  must  be  served  on  the  opposite 
party,  if  he  is  resident  within  the  county ;  if  not  so  resident, 
service  may  be  made  upon  his  agent  or  attorney.  11,  22. 

592.  When  a  bill  of  costs  is  excepted  to,  the  exceptor  shall 
serve  notice  on  the  opposite  party,  or  his  attorney,  and  state  a 
time  when  the  bill  will  be  taxed,  not  more  than  ten  days,  nor 
less  than  five  days,  after  such  exceptions,  and  in  case  the 
exceptor  fails  to  sustain  his  exceptions  within  such  period,  the 
same  shall  be  dismissed  by  the  prothonotary  and  the  costs  paid 
as  per  bill  filed.     21. 

593.  The  prothonotary,  when  desired,  shall  hear  proofs  in 
support  of  the  exceptions,  and  counter  proofs,  if  any ;  taking 
note  thereof,  and  shall  pass  upon  the  same  allowing  or  moderat- 
ing the  bill  as  filed ;  and  when  an  appeal  is  taken  shall  report 
the  notation  of  proofs  taken,  18,  together  with  his  conclusions, 
and  when  necessary  to  their  understanding,  a  succinct  state- 
ment of  the  reasons  therefor.     16. 

594.  All  bills  of  costs  shall  be  taxed  in  the  first  instance 
by  the  prothonotary,  3,  (if  taxation  be  required)  (subject  to  a 
retaxation  by  the  same  officer,  16,  39,  50),  and  subject  to  an 
appeal  to  the  court,  1,  7,  8,  16,  21,  32,  33,  38,  50,  at  any  time 
before  the  money  is  made  and  paid  over.  5,  6,  27.  (The  pro- 
thonotary shall  state  upon  the  bill  the  changes  or  alterations 
he  makes  therein,  and  the  final  sum  at  which  it  is  taxed,  36), 
but  execution  may  issue  for  the  part  not  excepted  to.     27. 

595.  Bills  of  costs,  accompanied  by  an  affidavit  of  their 
correctness,  and  the  necessity  for  the  number  of  witnesses  in 
attendance,  shall  be  taxed  by  the  prothonotary,  4,  24,  47,  unless 
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manifest  error  in  law  or  fact  appear  in  them,     11,  13,  20,  22^ 
23,  25,  26,  29,  30,  34,  43,  44,  45,  46,  49. 

596.  Whenever,  after  an  appeal  by  the  defendant,  the 
amount  recovered  by  the  plaintiff  below  is  reduced,  either  by 
arbitration  or  a  trial  by  jury,  no  writ  of  execution  shall  issue 
(unless  by  agreement  of  parties)  until  the  costs  are  taxed  by 
the  prothonotary,  who  shall  tax  the  same  on  application  of 
either  party,  after  reasonable  notice  to  the  other  side,  subject 
to  an  appeal  to  the  court,  as  in  other  cases.     1. 

597.  Any  party  intending  to  tax  costs  before  the  prothon- 
otary shall  give  him  and  the  opposite  party'  (notice,  2,  IT,  25, 
33,  42)  24  hours  notice  of  such  intention,  1,  8,  15,  32,  40  (if 
the  amount  exceeds  $10,  36)  ($15,  2,  32)  ($25,  10)  ($20,  exclu- 
sive of  the  sheriff's  or  prothonotary 's  fees,  16,  20,  25,  33,  42) 
(one  hours  notice  if  the  bill,  exclusive  of  sheriff's  or  clerk's 
fees  exceeds  thirty  dollars,  46,  49,  and  without  notice  if  it  is 
less  than  that  sum,  10,  16),  if  he  live  in  the  county  or  is  attend- 
ing court  from  a  neighboring  county,     42. 

598.  When  a  bill  of  costs  exceeds  the  sum  of  ($15,  6,  37) 
($20,  5,  41)  before  issuing  execution  for  it,  the  prothonotary 
shall  give  the  opposite  party,  or  his  attorney  of  record,  if  resi- 
dent in  the  county,  24  hours  notice  of  the  time  when  he  will 
examine  and  tax  the  same.    5,  6,  37,  41. 

599.  If  either  party  is  dissatisfied  with  the  officer's  taxa- 
tion of  the  costs,  he  may  have -them  retaxed  at  any  time  before 
the  money  is  paid  over  to  the  party  entitled  to  the  costs,  on 
filing  a  specification  of  the  items  to  which  he  objects  and  the 
grounds  of  his  objection,  and  on  giving  the  taxing  officer  and 
the  opposite  party  24  hours  notice  of  his  intention  to  have  the 
costs  retaxed.  The  taxing  officer  will  disallow  the  items 
objected  to  so  far  as  erroneous,  and  allow  the  rest.     39. 

600.  Upon  exceptions  filed  (accompanied  by  an  affidavit  of 
the  truth  of  the  facts  set  forth  therein,  4,  11,  13,  20,  22,  23,  24, 
25,  26,  29,  43,  45,  46,  47,  49),  a  rule  for  retaxation  before  the 
prothonotary,  at  his  office,  may  be  entered  by  either  party,  10,. 
17,  19,  giving  at  least  five  days  (four  days,  18,)  (ten  days,  7, 
38,)  notice  to  the  opposite  party,  or  his  attorney,  of  the  time  of 
such  retaxation,  4,  7,  11,  18,  20,  22,  23,  24,  25,  26,  29,  30,  38, 
43,  44,  45,  46,  47,  48,  49,  50,  and  if  the  party  excepting  fails  to- 
hx  the  time  for  retaxation  within  sixty  days  after  filed  (five 
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days  notice,  45,)  and  to  give  due  notice  of  the  same,  the  pro- 
thonotary  may  at  any  time,  on  application  of  the  opposite 
party,  dismiss  the  exceptions.     13,  34,  45. 

601.  If  either  party  be  dissatisfied  with  the  taxation  (or 
relaxation)  he  may  appeal  to  the  court  therefrom,  11,  12,  13, 
17,  20,  23,  25,  26,  29,  42,  43,  47,  within  (two  days,  10,  33, 
45)  three  days',  8,  15,  21)  (four  days,  16,  39)  (five  days,  2,  3, 
15,  27,  38)  (ten  days,  23,  24,  32,  46,  49,  51),  and  shall  within 
(one  day,  18,  28,  35)  (three  days,  1,19,  36,  38)  (seven  days,  2) 
file  a  specification  of  the  items  to  which  he  objects,  5,  33,  40 
(verified  by  affidavit,  2,  3)  otherwise  the  appeal  shall  be  dis- 
missed, 3,  18,  and  the  costs  awarded  according  to  the  taxation 
of  the  prothonotary.  1,  7,  8,  10,  15,  16,  19,  21,  23,  27,  28,  32, 
35,  36,  37,  38,  39. 

602.  If  on  filing  the  specification  containing  the  grounds  of 
appeal  the  prothonotary  shall  be  of  opinion  he  has  erred  in  his 
taxation,  he  n^ay  on  notice  to  both  parties  of  the  time,  retax 
the  bill,  and  if  all  the  objections  are  thereby  disposed  of  the 
appeal  shall  be  dismissed,  otherwise  it  shall  stand  only  for  those 
that  remain.     36. 

603.  When  the  bill  of  costs  does  not  exceed  (five  dollars, 
17,  50),  (ten  dollars,  28,  35),  (fifteen  dollars,  18),  exclusive  of 
sherifTs  and  clerk^s  fees,  the  taxation  thereof  by  the  prothono- 
tary shall  be  conclusive.     17,  18,  28,  35,  50. 

604.  If  an  appeal  be  taken  the  prothonotary  shall  make 
a  statement  of  the  facts  in  the  case,  and  upon  such  statement 
the  court  will  hear  and  decide  the  case,  4,  11,  13,  14,  20,  22,  23, 
24,  25,  26,  29,  34,  43,  44,  45,  46,  47,  48,  49,  and  no  question  will 
be  considered  which  w^as  not  distinctly  raised  before  the  pro- 
thonotary.    10. 

605.  The  evidence  on  ah  appeal  shall  be  in  the  form  of 
affidavits  unless  depositions  are  ordered.     39. 

606.  No  question  will  be  entertained  by  the  court  on  an 
appeal  taken  from  taxation  after  notice  which  has  not  been  dis- 
tinctly raised  before  the  prothonotary.     16,  18. 

607.  If  the  court  be  in  session  at  the  time  of  an  appeal,  the 
applicant  shall  file  immediately  a  specification  of  the  items  to 
which  he  objects,  with  his  reasons,  so  that  the  matter  may  be 
disposed  of  before  the  court  rises.  If  not  in  session  (the  specifi- 
cation shall  be  filed,  and  42)  the  appeal  shall  be  brought  up  at 
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the  first  term  after  the  taxation  takes  place,  or  it  will  be  con- 
sidered waived.     28,  35,  42. 

608.  Costs  may  be  stopped  in  the  hands  of  the  sheriflf  or 
prothonotary,  by  notice  not  to  pay  them  over  until  proceedings 
for  taxation  had  and  ended.  5,  39.  In  such  case  either  party 
may  have  the  costs  taxed  on  (twenty -four  hours,  1,  8, 32)  (forty- 
eight  hours,  23)  (five  days,  27)  notice  to  the  opposite  party  or 
his  attorney  of  record.    1,  8,  23,  27,  32. 

609.  No  exceptions  or  appeal  from  a  taxation  regularly 
made  shall  operate  to  stay  execution,  or  prevent  the  collection 
of  the  debt  or  costs  (not  in  controversy,*  14)  (without  the 
special  order  of  the  court  or  a  judge  thereof,  on  cause  shown,  10, 
23,  37,  39;,  but  when  collected  on  execution  or  paid  into  court 
the  costs  excepted  to  will  be  retained  until  the  question  is  decided. 
2,  4,  6,  7,  10,  11,  13,  16,  17,  18,  19,  20,  22,  23,  24,  26,  26,  28, 
29,  34,  35,  37,  38,  39,  40,  43,  44,  45,  46,  47,  48,  49,  50. 

610.  In  all  cases  (where  judgment  is  obtained  upon  trial, 
or  confession  after  issue  joined,  36),  a  party  who  issues  execu- 
tion without  having  filed  his  bill  of  costs  (and  having  the  same 
taxed,  36)  shall  be  taken  to  have  waived  the  same.      17,  36,  50. 

611.  The  prothonotary  shall  be  governed  by  the  following 
rules  in  taxing  costs  : 

1st.  A  party  shall  not  be  allowed  to  tax  fees  for  the 
attendance  of  a  witness  for  a  term  at  which  the  cause  was 
wrongfully  on  the  list. 

2nd.  Nor  for  a  witness  who  is  incompetent  to  testify,  or 
whose  testimonv  is  immaterial  and  irrelevant. 

3rd.  Nor  for  witness  fees  and  mileage  for  his  own 
attendance. 

4th.  Nor  shall  a  witness  be  allowed  double  pay  or  mileage 
if  subpoenaed  in  more  than  one  suit,  but  the  witness  may  elect 
which  party  he  proposes  to  look  to  for  his  fees,  and  file  his  bill 
accordingly. 

5th.  Witnesses  subpoenaed  in  good  faith  (of  which  good 
faith,  when  controverted,  the  court  must  judge,)  but  not 
examined,  and  examined  but  not  subpoenaed,  are  entitled  to  their 
per  diem  fees,  and  those  who  attend  on  request  stand  on  the 
same  footing. 

6th.  Mileage  shall  be  calculated  by  the  usually  travelled 
route,  whether  by  railroad  or  turnpike.     The   route  actually 
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travelled  in  an  v  particular  case,  if  shorter  than  the  railroad,  will 
govern. 

7th.  A  party  or  officer  serving  subpoenas  is  onlv  to  be 
allowed  the  actual  mileage  travelled.  He  shall  not  be  allowed 
mileage  to  and  from  the  court  house  unless  the  distance  was 
actually  travelled,  and  actually  necessary  for  the. purpose  of 
serving  subpoenas  and  for  no  other  purpose. 

8th.  Constables  shall  not  be  allowed  witness  fees  or  mileage 
for  the  first  day  of  the  term,  nor  shall  a  juror  draw  pay  as  juror, 
witness  and  constable  for  the  same  day  or  time.  30. 

612.  No  person  attending  in  the  discharge  of  a  legal  duty, 
as  a  justice,  sheriff,  constable,  juror  or  other  officer,  or  the  agent 
of  the  party,  or  a  party  in  another  suit,  shall  be  allowed  his 
daily  pay  as  a  witness  while  so  attending.  9,  10,  17,  28,  33, 
35,  3G,  41,  oO. 

613.  Court  officers  in  actual  attendance  upon  court  shall  not 
be  entitled  to  witness  fees.     13,  45. 

614.  No  costs  shall  be  ta.xed  for  witnesses  who  are  neces- 
sarily or  officially  in  attendance  upon  court  for  other  purposes, 
unless  (subpoenaed  and,  37),  detained  beyond  their  other  engage- 
ments, and  then  without  mileage.    6,  18,  37,  48. 

615.  A  person  called  upon  incidentally  in  or  about  the 
court  house,  with  or  without  a  subpoena,  to  give  testimony, 
shall  not  be  allowed  his  daily  pay  as  a  witness,  unless  it  shall 
appear  he  was  thereby  prevented  from  attending  to  his  own 
business,  occupation  or  employment.  11,  13,  14,  22,  23,  26, 
34,  43,  44. 

616.  When  witnesses  in  any  case  absent  themselves  from 
the  court  bouse,  and  are  not  present  when  their  presence  is 
required,  so  that  the  business  of  the  court  is  delayed  by  their 
absence,  unless  sufficient  cause  is  shown,  no  pay  for  that  day 
shall  be  allowed  in  the  bill  of  costs  for  such  absent  witnesses, 
II,  14,  16,  and  they  may  also  be  proceeded  against  for  contempt. 
13,  45. 

617.  Witnesses  resident  at  the  county  seat  shall  only  be 
-allowed  pay  for  the  day  when  the  case  was  actually  tried,  unless 

they  file  their  individual  affidavits  of  other  attendance,  10,  16, 
18,  or  that  fact  be  made  otherwise  to  appear.     40. 

618.  Whenever  the  parties  to  a  suit  on  the  trial  list  shall 
agree  to  take  up  the  case  on  a  particular  day  (other  than  the 
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first  day  of  the  term),  the  witnesses  shall  be  allowed  for  the  day 
preceding  the  one  thus  fixed,  where  they  are  in  attendance  oq 
that  day,  if  they  reside  five  miles  or  upward  from  the  county 
seat.     22. 

619.  When  a  witness  is  subpoenaed,  or  called,  in  more  than 
one  cause  between  the  same  parties  at  the  same  court,  only  one 
mileage,  and  one  per  diem  compensation  shall  be  allowed  such 
witness.  0,  48.  Both  shall  be  taxed  in  the  case  first  disposed  of, 
after  which  the  per  diem  attendance  fee  shall  be  taxed  in  the 
other  cases,  in  the  order  in  which  they  are  disposed  of.    18,  37. 

620.  Fees  shall  not  be  allowed  witnesses  attending  upon  a 
taxation  of  costs.     9,  17,  28,  ^3,  35,  36,  41,  50. 

621.  No  witness  shall  be  allowed  more  than  one  mileagcr 
and  daily  pay  for  his  attendance,  leaving  to  him  his  right  of 
election  as  to  the  party  who  shall  pay  the  same.  9,  10,  17,  28, 
33,  35,  36,  41,  50. 

622.  Mileage  shall  not  be  allowed  beyond  the  line  of  the 
county  unless  by  special  order  of  the  court.     17,  50. 

623.  Witnesses  brought  out  of  another  State  shall  be 
allowed  mileage  from  and  to  the  boundary  line  of  the  State,  6, 
8,  12,  24,  37,  48,  51  (in  the  ordinary  route  of  travel  to  and  from 
their  residence  to  the  place  where  the  court  is  held,  18,  27,  28, 
33,  35,  36),  (but  no  fees  shall  be  allowed  for  a  subpoena  or  service 
thereof,  11,  13,  14,  16,  20,  22,  23,  25,  26,  34,  44,  45,  46.  47,  49) 
and  no  witness  brought  out  of  another  State  or  county  shall  be 
allowed  mileage  beyond  the  line  of  the  county,  unless  it  appear 
satisfactorily  that  his  deposition  could  not  be  taken,  or  that  his 
personal  presence  could  not  be  dispensed  with,  without  serious 
prejudice  to  the  party.     18,  28,  33,  35,  36. 

ri24.  In  charging  mileage  for  the  service  of  a  subpoena,  rule 
or  other  notice  issuing  out  of  the  court,  it  shall  be  circular  and 
not  otherwise,  36,  and  as  far  as  may  be  inclusive  of  all  the  wit- 
nesses or  persons  notified,  and  not  for  each  witness  separately. 
8,  12,  20,  24,  25,  41,  46,  47,  49,  51. 

r)25.  In  charging  mileage  for  service  ofsubpoena,  when  two 
or  more   witnesses  reside  at  the  same  place,  or  in  the  same- 
neighborhood,  full  mileage  is  not  to  be  charged  on  each,  but  full 
mileage  to  the  nearest,  and  from  that  to  the  next,  etc.     7,  16, 
18,  38^  42. 

620.  Where  the  attendance  is  required  of  witnesses  out  of 
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the  county  and  within  the  State,  mileage  for  the  service  of  the 
subpoena  on  said  witnesses,  shall  not  be  allowed  for  any  greater 
distance  than  would  have  been  allowed  had  the  subpoena  issued 
from  the  court  of  the  county  in  which  said  witnesses  reside,  nor 
for  any  greater  distance  than  actually  travelled  in  making  such 
service.  14. 

62T.  When  an  attorney  who  is  not  resident  at  the  county 
seat  is  subpoenaed,  he  shall  be  allowed  his  mileage  and  fees,  as  in 
the  case  of  other  witnesses.  24. 

G28.  The  costs  of  the  subpoena,  the  service  and  mileage,  may 
be  charged,  although  the  witness  did  not  attend,  and  pay  and 
mileage  shall  be  allowed  if  the  witness  attend  and  is  not  sworn  ; 
Provided,  the  party  testify  that  he  believed  such  witness  neces- 
sary, at  the  time  he  was  subpoenaed.  8,  12,  20,  24,  25,  46,  47, 
49,  51. 

629.  The  costs  of  issuing  and  executing  an  attachment  for 
a  witness  shall  be  taxed  to,  and  paid  by  the  party  at  whose 
instance  the  same  was  issued,  unless  otherwise  ordered  bv  the 
court  on  the  return  thereof.  20,  25,  37,  46,  47,  49.  The  officer 
bringing  in  a  witness  on  an  attachment  shall  in  all  cases  bring 
the  matter  to  the  attention  of  the  court.    24. 

630.  No  costs  shall  be  allowed  for  serving  a  rule  to  file  an 
affidavit  of  defense,  unless  the  same  was  served  with  the  sum- 
mons or  scire  facias.     50. 

631.  If  a  cause  be  regularly  on  the  list  for  trial,  all  the 
costs  of  the  term  shall  be  paid  by  the  party  at  whose  instance, 
or  through  whose  default  such  cause  shall  not  be  tried,  4,  8,  12, 
18,  19,  26,  27,  28,  33,  35,  42,  43,  51  (provided  a  bill  be  filed 
within  fifteen  days  after  the  continuance,  3)  unless  the  court 
shall  order  that  they  abide  the  event  of  the  suit,  3,  7,  11,  13,  20, 
23,  24,  25,  29,  30,  34,  37,  44,  45,  46,  47,  48,  49,  and  the  payment 
thereof  will  be  enforced  by  attachment,  if  not  paid,  on  demand, 
after  bill  taxed.     9, 10,  41. 

632.  The  party  gaining  shall  be  allowed  his  costs  at  each 
term  that  the  cause  may  have  gone  off,  provided  it  was  not  put 
off  by  him,  or  by  his  default.     7,  16,  36,  42. 

633.  When  a  cause  is  continued  bv  consent,  or  bv  the  court 
OD  its  own  motion,  the  costs  shall  abide  the  result  of  the  suit. 
10,  18. 

634.  When  a  continuance  is  granted  such  order  may  be 
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made  respecting  the  costs  as  justice  shall  require,  and  when  not 
otherwise  ordered,  the  costs  shall  abide  the  event  of  the  suit.     22. 

635.  All  continuances  of  cases  on  the  trial  list  shall  be  at 
the  cost  of  the  party  making  the  application,  except  where 
special  reasons  exist  to  the  contrary,  and  the  court  may  make 
such  orders  as  to  the  time  when  the  costs  shall  be  paid  as  may  be 
just  and  reasonable,  and  enforce  such  orders  by  entering  judg- 
ment of  non-suit,  or  making  such  other  disposition  of  the  case  as 
shall  be  proper  under  the  circumstances.     6. 

636.  In  cases  where  an  order  of  court  is  made  that  a  party 
who  obtains  a  continuance  shall  pay  the  costs  of  the  term,  it  will 
be  enforced  by  attachment  or  otherwise  unless  the  same  are  paid 
within  twenty  days  after  a  certified  copy  of  the  bill  has  been 
served  upon  the  party  who  is  adjudged  to  pay  them,  or  his 
attorney.    21. 

637.  When  a  cause  is  continued  in  consequence  of  any 
amendment  of  the  pleadings,  made  during  the  term  at  which 
the  same  is  on  the  list  for  trial,  the  costs  of  the  term  shall  be 
paid  by  the  party  who  applied  for  such  amendment,  10,  16,  18, 
42 :  Provided  the  party  applying  for  the  continuance  on  that 
ground  shall  verify  his  allegation  of  surprise  by  affidavit.    24. 

638.  When  a  cause  is  transferred  to  the  bottom  of  the  list, 
the  party  through  whose  default  it  loses  its  place  shall  pay  the 
costs  (of  the  term,  16,  25,  46,  49)  until  the  same  is  again  reached, 
24,  25,  37,  46,  47,  49,  unless  the  court  otherwise  order.  8,  12, 
16,  20,  26. 

639.  Where  a  rule  shall  be  made  upon  a  party  to  pay  the 
costs  accruing  upon  a  cause  put  at  the  foot  of  the  list  until  it  be 
again  reached,  the  daily  pay  only  of  the  witnesses  shall  be 
charged,  including  the  day  when  the  order  is  made,  and  the  day 
when  the  cause  is  again  reached,  unless  when  reached  (the  same 
day,  33)  the  cause  is  put  oflf  by  the  party  obtaining  the  rule,  or 
at  his  cost,  in  which  event  the  day  when  the  cause  was  reached 
shall  be  excluded.  36. 

640.  The  costs,  including  the  fees  of  witnesses,  of  deposi- 
tions taken  out  of  the  county,  unless  when  the  witness  attends 
in  person,  where  from  the  death,  sickness,  or  other  inability  of 
the  witness  to  attend,  the  deposition  is  read  on  the  trial,  shay 
be  taxed  and  allowed  in  the  costs.    10,  28,  33,  35,  36,  40,  41. 

641.  The  legal  costs  incurred  in  taking  depositions  (includ- 
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ing  the  costs  of  the  justice,  or  other  person  before  whom  they 
are  taken,  the  service  of  the  subpoena  and  mileage  on  the  same, 
T,  11 ,  13,  34,  38,  44,  and  the  witness  fees,  16,  25)  shall  be  allowed 
the  successful  party,  T,  11,  16,  18,  19,  20,  22,  24,  25,  38,  45,  47, 
but  not  if  the  witnesses  afterwards  attend  in  person  at  the  trial. 
6,  9,  13,  34,  37,  44,  48. 

642.  Where  the  deposition  of  a  witness  residing  more  than 
forty  miles  from  the  court  house  is  taken,  it  shall  not  be  neces- 
sary to  serve  him  with  a  subpoena  to  entitle  it  to  be  read,  and 
therefore  no  costs  for  such  subpoena,  or  any  service  thereon, 
shall  be  allowed.     11,  13,  22,  23,  26,  34,  43,  44,  45. 

643.  Theactualexpensesof  executing  a  commission  (includ- 
ing postage  and  of  taking  depositions  before  an  examiner  or 
commissioner  appointed  by  the  court,  21,  23,  28,  35,  36,  45,  and 
witness  fees,  46,  49)  may  be  taxed  and  allowed  in  the  bill 
of  costs,  21  (subject  to  a  retaxation  as  in  other  cases,  8) : 
Provided,  that  unless  specially  allowed  the  amount  for  executing 
any  one  commission  shall  not  exceed  twenty  dollars  (twenty- 
five  dollars,  23, 39, 40)  (thirty  dollars,  2,  9,  18,  28,  35,  36,  41 ,  42), 
(forty  dollars,  15),  (fifty  dollars,  20),  and  it  shall  appear  to  the 
court  that  the  persons  examined  were  material  witnesses.  4,  5, 
9,  10,  1 1,  13,  15,  16,  18,  20,  22,  23,  24,  25,  26,  29,  33,  34,  39,  40, 
41,43,44,45.46,47,49. 

644.  The  fees  to  witnesses  out  of  the  State  shall  be  the 
same  as  to  witnesses  attending  this  court  (as  at  place  where 
taken.  28,  35).  The  fees  to  commissioners  out  of  the  State  shall 
be  as  follows : 

For  every  ten  words  of  testimony  taken  (for  first 

ten  pages,  .03c.,  6),  $  .02 

Exhibits,  each,  .25 

Oath  or  affirmation,  each,  .10 

Subpoena,  including  names,  .50 

Attesting  and  returning  commission,  1.50 

(For  each  meeting  where  no  testimony  is  taken 
through  no  fault  of  commissioner,  6,  28,  30, 35,  1.00) 

.  And  in  this  State  the  fees  to  witnesses,  magistrates  and 
constables  shall  be  the  same  as  allowed  by  law  at  the  place  where 
taken,  28,  30,  35,  37,  48,  which  fees  shall  be  allowed  and  taxed 
against  the  unsuccessful  party,  or  party  directed  to  pay  costs, 
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when  the  witness  does  not  attend  in  person  at  the  trial  and  the 
deposition  is  read.     17,  50. 

645.  The  fees  of  exemph'fieations  of  deeds,  papers  and  records 
constituting  portions  of  a  party's  own  title,  shall  not  be  allowed 
in  his  bill  of  costs;  but  the  fees  of  copies  or  exemplifications  of 
other  records  and  documents  shall  be.     28,  33,  35,  36, 41. 

646.  If  the  defendant  admits  a  certain  sum  to  be  due,  and 
offers  to  confess  judgment  for  the  same,  and  the  plaintiff  declines 
to  accept  the  offer,  then,  if  the  plaintiff  fails  to  recover  more 
than  the  principal  sum  admitted  to  be  due,  with  legal  interest 
thereon,  he  shall  pay  all  costs  legally  incurred  in  the  action, 
after  the  time  of  the  offer  to  confess  judgment.     14. 

647.  If  the  plaintiff  takes  judgment,  under  the  rules  relating 
to  affidavits  of  defence,  for  a  part  of  his  claim,  and  proceeds  to 
trial  for  the  balance,  if  he  fails  to  recover  more  than  the  amount 
of  the  judgment  with  interest,  he  shall  pay  all  the  costs  of  the 
trial,  and  judgment  for  the  same  shall  be  entered  against 
him.  43. 

648.  If  a  garnishee  admits  in  his  answers  a  certain  sum  to 
be  due,  and  the  plaintiff  fails  to  recover  judgment  for  a  greater 
sum,  exclusive  of  accruing  interest,  he  shall  pay  all  the  costs 
that  shall  accrue  subsequently  to  the  time  when  he  might  have 
taken  judgment  for  the  admitted  sum,  IT,  28,  30,  35,  36,  37,  48 
(including  a  garnishee's  counsel  fee,  17) ;  but  if  he  recovers  judg- 
ment for  a  greater  sum  the  garnishee  shall  pay  the  costs.  2,  3,  4,  5, 
6,  9, 11,  13,  14,  16, 18, 19,  20,  21,  23,  24,  25,  26,  29,  32,  33,  34,  40, 
41,  42,  43,  44,  45,  46,  47,  49,  50.  And  the  same  rule  shall  apply 
where  the  plaintiff  fails  to  take  judgment  for  the  amount  admitted 
to  be  due  by  the  defendant.     3,  5,  13,  27,  43. 

649.  Where  either  party  has,  in  the  opinion  of  the  court, 
unnecessarily  and  improperly  caused  a  false  issue  to  be  made, 
the  costs  accrued  in  consequence  shall  be  paid  by  such  party, 
whatever  may  be  the  result  of  the  cause.    16,  39,  42. 

650.  When  a  cause  has  been  discontinued,  or  nonsuited,  a 
second  suit  against  the  same  defendant  will  not  be  entertained 
until  the  €osts  of  the  previous  suit  shall  have  been  fully  paid, 
3,  4,  9,  27,  29,  41,  43  ;  nor  need  the  defendant  tafvc  any  step  in 
the  cause  until  after  thirty  days  notice  in  writing  of  such 
payment.    10,  18. 
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651.  When  a  petition  is  dismissed,  or  a  rule,  citation,  or, 
other  process,  which  is  founded  thereon,  is  discharged,  the  costs 
of  the  proceeding  shall  be  taxed  against  and  paid  by  the  peti- 
tioner ;  but  when  the  prayer  of  the  petition  is  granted,  the  costs 
of  the  proceeding  shall  be  taxed  against  and  paid  by  the  respond- 
ent; reserving  to  the  court,  however,  the  right  to  direct  other- 
wise, in  any  case.     9. 

652.  On  all  rules  to  show  cause  the  costs  necessarily  accru- 
ing thereon  shall  be  paid  by  the  party  losing  the  same,  including 
fees  on  deposition,  of  commissioners  and  magistrates,  and  witness 
fees,  service  of  subpoenas  and  mileage.  But  where  the  evi- 
dence satisfies  the  court  that  such  expense  was  incurred  by  way 
of  exploration,  or  that  the  testimony  was  irrelevant  or  incompe- 
tent, in  that  case  such  costs  on  depositions  shall  not  be  taxed, 
against  the  losing  party.     33. 

653.  When  any  matter  on  or  proper  for  the  argument  list 
shall  have  been  adjudicated  without  making  any  disposition  of. 
the  costs  incurred  in  and  about  such  matter,  such  costs  shall  be 
paid  by  the  party  against  whom  the  adjudication  has  passed, 
unless  otherwise  ordered.     3. 

654.  When  a  party  appeals  from  an  award  of  arbitrators  or 
report  of  viewers,  he  may  at  the  same  time  file  exceptions  to  the 
bill  of  costs  of  the  other  party  and  thereupon  the  prothonotary 
shall  retax  the  same  on  ten  days  notice  in  writing,  to  the  parties, 
from  which  retaxation  an  appeal  may  be  taken  to  the  court  as  in 
other  cases ;  and  the  amount  of  costs  covered  by  the  exceptions, 
shall  be  paid  into  court  by  the  prothonotary,  there  to  remain 
until  the  question  is  decided.     19. 

655.  The  fees  of  jurors  upon  an  inquest  of  damages,  and 
of  struck  and  special  jurors  attending  a  view,  and  of  the  sheriff 
for  summoning  and  returning  them,  shall  be  taxed  in  the  bill  of 
costs.  But  in  no  case  will  the  party  be  allowed  the  expense  of 
more  than  one  view,  unless  the  cause  has  been  continued  through 
the  default  of  or  by  the  adversary.     36. 

656.  The.expense  of  surveys,  examinations  and  diagrams 
made  by  an  artist  or  artists,  appointed  by  the  court,  shall  be 
paid  (as  ordered  by  the  court,  12)  by  the  party  obtaining  the 
rule  (shall  be  fixed  at  the  time  of  their  appointment,  20)  and 
(if  both  parties  agree  thereto,  11,  17,  39)  shall  be  taxed  and. 
allowed  to  the  successful  party  in  his  bill  of  costs,  5,  6,  10,  18, 
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87,  39,  unless  tbe  court  shall  think  that  the  rule  was  entered 
without  sufficient  cause.  14,  16,  20,  27,  28,  33,  35,  36,  40,  42, 
46,  47,  49. 

657.  All  costs  and  fees  shall  be  itemized  by  the  proper  offi- 
cers in  accordance  with  the  fee  bill  in  force,  as  they  accrue  from 
time  to  time,  and  shall  be  entered  in  ink  on  the  margin  of  the 
docket  in  every  case.  They  shall  likewise  be  itemized  in  ink  by 
the  proper  officers  on  all  writs  of  execution.    2. 

658.  Upon  all  judgments  the  prothonotary  shall  note  on  the 
margin  of  the  docket,  the  whole  amount  of  the  taxable  costs, 
specifying  the  items  belonging  to  each  officer  and  the  party. 
Upon  the  return  of  any  writ  in  an  action  he  shall  enter  the  costs 
of  the  sheriff  on  that  writ,  upon  the  appearance  docket,  and 
upon  the  recovery  of  a  judgment  in  such  action,  the  costs  of  the 
officers  up  to  that  time,  and  the  party's  bill  for  witnesses  shall 
be  fully  noted,  and  a  note  shall  also  be  made  of  all  execution 
costs  subsequent  to  judgment.     23. 

659.  The  prothonotary  shall  on  the  margin  of  the  record 
in  every  case,  state  in  itemized  form,  the  fees  charged  in 
accordance  with  the  law  allowing  and  appointing  fees  to  such 
officers.     24. 

660.  No  amount  will  be  fixed  for  the  fees  of  any  auditor, 
master  or  other  person,  whose  compensation  it  shall  be  the  duty 
of  the  court  to  determine,  without  the  parties  in  interest  or 
their  attorneys  shall  have  filed  a  statement  in  writing  of  the 
amount  they  considered  proper  therefor,  or  such  auditor, 
master,  or  other  person,  shall  file  an  affidavit  staling  the  amount 
which  he  considers  a  reasonable  compensation  for  his  services  in 
the  premises.     5. 

661.  The  sheriff  for  executing  or  serving  any  writ,  order, 
decree,  notice  or  process,  shall  return  therewith  an  itemized 
statement  of  his  fees  in  accordance  with  the  law  allowing  and 
appointing  fees  to  that  office';  otherwise  the  prothonotary  shall 
not  tax  the  same  in  the  case,  and  unless  itemized  by  the  court 
or  judge,  on  motion,  shall  strike  the  same  off;  either  party  may 
file  exceptions  to  the  costs  so  itemized,  and  the  legality  of  the 
same  shall  be  determined  by  the  court.     24. 

662.  The  expenses  of  advertising  the  sheriff's  sale  of  real 
estate  shall  be  taxed  with  his  costs :  Provided,  that  the  same 
shall   in  no  event  exceed  the    usual  printer's  rates    in   other 
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cases,  19  (and  no  allowance  will  be  made  .for  advertising  notice 
of  such  sales  in  more  than  two  newspapers,  unless  by  special 
order  of  the  coart,  18,  27,  36^  (it  shall  be  the  duty  of  the 
sherifif  to  make  out  a  bill  showing  the  amount  actually  paid  for 
the  printing  of  said  notices,  7.)  If  sales  be  advertised  in  more 
than  two  newspapers  the  aggregate  charges  therefor  shall  not 
exceed  the  usual  rates  for  two  papers.     18. 


COURT  OFFICERS 

663.  A  standing  Committee  of  Investigation  will  be 
appointed  from  time  to  time  to  inquire  whether  the  several 
officers  conform  to  the  rules  of  court  and  Acts  of  Assembly, 
affecting  their  duties  in  connection  with  the  business  of  the 
courts,  the  administration  of  justice  therein,  and  the  charging 
and  collection  of  fees  and  costs.  Said  committee  is  charged 
with  the  duty  to  examine,  report  and  take  such  action  as  may 
be  needful  to  enforce  the  requirements  of  the  said  laws  and 
rules.  And  it  shall  be  the  duty  of  all  officers,  deputies,  clerks, 
and  other  persons  having  custody  or  possession  of  the  records, 
documents  and  papers  of  the  several  public  oflBces  affecting  the 
business  of  the  court,  and  they  are  directed  to  submit  the  same 
to  the  free  and  unobstructed  examination  of  the  committee 
whenever  and  as  often  as  requested.     7. 

664.  No  person  or  persons  shall  be  admitted  inside  of  the 
bar  during  the  sessions  of  the  court  except  members  of  the  bar, 
officers  of  the  court,  county  officers,  clients  accompanied  by 
their  counsel,  or  persons  introduced  by  the  court  or  attorneys ; 
and  the  officers  are  instructed  strictly  to  enforce  this  rule.    16,  24. 

COURT  ROOMS 

665.  The  court  and  jury  rooms,  and  all  other  rooms  erected 
and  set  apart  for  the  accommodation  of  the  courts,  and  hallways 
and  approaches  thereto,  shall  be  and  remain  in  the  control  of 
the  court.  The  keys  of  the  same  shall  be  in  the  custody  of  the 
crier  or  other  officer  designated  by  the  court.  Persons  having 
keys  to  any  of  said  rooms  shall  deliver  them  to  said  officer, 
unless  they  retain  them  by  direction  of  the  court.  During  the 
terms  and  sessions  of  the  court,  anti  the  hours  of  adjournment 
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and  recess,  the  oflScers  will  not  permit  aay  person,  under  any. 
pretext  whatever,  to  occupy,  remain  in  or  use  the  said  rooms 
other  than  under  the  authority  of  the  court.     7. 

666.  During  the  daily  adjournments  of  the  courts  the  front 
and  rear  doors  of  that  part  of  the  building  assigned  for  the  use 
of  the  court  are  to  be  kept  securely  locked,  to  the  exclusion  of 
every  one  except  the  officers  in  charge.     7. 

667.  No  persons  except  officers  of  the  court,  witnesses  and 
jurors,  whose  duties  call  them  there,  will  be  allowed  to  loiter  in 
the  corridors  or  rooms  in  the  rear  of  the  court  room,  and  when- 
ever a  jury  shall  be  out  deliberating  no  constable  or  other  officer 
or  person  shall  be  allowed  upon  the  upper  floor,  or  stairway 
leading  thereto,  except  the  sworn  officer  having  the  jury  in 
charge,  nor  to  converse  with  said  officer,  and  no  person  will  be 
allowed  to  communicate  with  or  speak  to  any  juror,  after  the 
jury  has  been  charged,  and  during  their  deliberations,  unless 
by  the  express  leave  of  the  court.  Any  person  found  attempting 
to  communicate  with  any  juryman  after  the  charge  has  been 
delivered,  either  outside  or  inside  the  court-house,  shall  be 
brought  before  the  court  for  punishment.     7. 

668.  The  court-rooms  will  not  be  used  by  persons  for  the 
purpose  of  lunching  or  eating,  the  drinking  of  liquor  and  card 
playing  is  strictly  prohibited,  and  every  act  of  misbehaviour, 
disorder,  or  uncleanliness  will  be  promptly  prevented  by  the 
officers.     7. 

669.  The  failure  or  neglect  of  any  court  officer  to  enforce 
these  rules  will  be  cause  for  instant  dismissal.     7. 


DAMAGES 

[See  Assessment  of  Damages  and  Condemnation  Proceedings.] 


DAMAGES  AND  MESNE  PROFITS 

[See  Ejectment.] 
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DEPOSITIONS 

[See  also  J  J  306,  641,  642  and  643.] 

670.  No  rule  to  take  depositions  (except  those  of  ancient, 
infirm,  or  going  witnesses,  14,  or  on  commission,  16)  shall  be 
executed,  or  commission  taken  out  by  the  plain tiflF,  if  objected 
to  by  the  defendant,  until  he  shall  have  filed  his  statement,  or 
furnished  the  defendant  with  a  bill  of  particulars  of  his  claim  in 
cases  where  it  is  necessary  ;  or  by  the  defendant,  if  objected  to  by 
the  plaintiff,  until  he  shall  have  given  bond,  or  special  bail,  or  been 
committed  to  prison,  in  suits  commenced  by  capias,  or  entered 
his  appearance  in  those  by  summons,  7,  16,  38,  42,  unless  other- 
wise ordered,  in  either  case,  by  the  court,  or  a  judge  in  vacation, 
on  sufficient  cause  shown.     14,  36,  39. 

671.  A  rule  may  be  entered  as  of  course  for  a  commission 
to  examine  witnesses  upon  interrogatories  (within  the  State  and 
out  of  the  county,  39),  to  any  of  the  United  States,  or  their 
territories,  or  to  foreign  parts.  The  interrogatories  must  be 
filed  in  the  prothonotary's  office  at  the  time.  The  notice  served 
with  (a  certified  copy  of,  6,  30,  39,  48)  the  rule  must  contain  the 
names  of  the  commissioners  (and  their  places  of  residence,  3,  6, 
17,  18,  25,  28,  35,  36,  39,  45,  50  or  their  office  titles,  2,  8,  11, 
21,  23,.  26,  29,  34,  43,  44,  51)  (and  the  names  of  the  witnesses, 
27,  39)  (and  must  be  accompanied  by  a  copy  of  the  interroga- 
tories filed,  23,  26,  27,  29,  32,  37,  42,  50).  The  adverse  party 
may  file  cross-interrogatories,  and  nominate  commissioners  on 
hispart,  1,  2,  4,  6,  7,  8,  11,15,16,  19,  20,  21,  22,  23,  24,25,26, 
29,  30,  32,  33,  34,  38,  46,  47,  48,  49,  51  (giving  the  address  ;  and 
when  more  than  one  commissioner  is  nominated,  the  commis- 
sion shall  be  joint  and  several.  39,  42).  Additional  interroga- 
tories may  be  filed  by  either  party  on  giving  five  days  notice. 
9,  10,  14,  17,  18,  28,  35,  36,  37,  40,  41,  45,  50. 

At  least  fifteen  days  (five  days,  4,  16,  41)  (ten  days,  11, 
17,  21,  22,  26,  29,  30,  34,  44,  48,  50)  (fourteen  days,  39)  notice 
shall  be  given  the  adverse  party  before  the  commission  issues, 
1,  2,  5,  6,  7,  10,  15,  16,  17,  18,  19,  22,  24,  27,  28,  30,  32,33,  34, 
35,  36,  37,  39,  42,  47,  48,  50  ;  but  the  court  may,  on  motion, 
grant  a  rule  for  a  commission  on  shorter  notice,  4,  41,  and  direct 
the  applicant  to  name  his  commissioners  and  file  his  inter- 
rogatories by  a  particular  time,  and  the  opposite  party  to  file  his 
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cross-iDterrogatories  and  name  commissioners,  within  such  time 
as  they  may  deem  proper,  or  that  the  commission  issue  ex  parte. 
8,  9,  11,  12,  20,  21,  23,  25,  26,  29,  40,  43,  44,  45,  46,  49,  51. 

672.  The  last  of  the  interrogatories  to  take  testimony  shall 
be  stated  in  substance  thus:  "Do  you  know  or  can  you  set 
forth  any  other  matter  or  thing,  which  may  be  of  benefit  or 
advantage  to  the  parties  at  issue  in  this  cause,  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this,  your  examination, 
or  the  matters  in  question  in  this  cause  ?  If  yea,  set  forth  the  same 
fully  and  at  large  in  your  answer."     6,  18,  19,  37. 

673.  The  prothonotary  shall  annex  to  every  commission 
issued  by  him  a  printed  copy  of  the  Letter  of  Instructions  to  the 
Commissioner  approved  and  adopted  by  the  court,  39,  and  it 
shall  be  the  duty  of  the  person  taking  the  deposition  faithfully 
to  observe  said  instructions.  Similar  instructions  shall  be 
annexed  to  a  rule  for  taking  depositions  within  the  State,  when 
interrogatories  and  cross-interrogatories,  either  or  both  may  be 
filed  with  the  praecipe  for  the  rule.     27. 

674.  If  either  party  object  to  any  of  the  interrogotaries 
filed  by  the  opposite  party,  he  shall,  within  24  hours  after 
receiving  a  copy  of  the  same,  give  notice  in  writing  of  his 
objections  to  the  party  filing  the  same,  or  to  his  attorney,  who 
shall  on  reasonable  notice  submit  the  same  to  a  law  judge  for 
his  allowance,  and  only  the  interrogatories  allowed  shall  be 
annexed  to  the  commission.     14. 

675.  On  the  return  of  a  commission  it  shall  be  opened  only 
by  the  prothonotary,  2,  3,  11,  13,  19,  22,  23,  26,  40,  43,  or  in 
his  absence  by  his  proper  deputy,  or  the  judge  of  the  court ;  a 
minute  of  the  opening  and  the  time  thereof  shall  be  made  and 
subscribed  by  the  person  who  opens  it ;  and  where  the  papers 
enclosed  are  found  by  him  .detached,  he  shall  attach  them 
together ;  or  if  it  be  inconvenient  to  do  so,  shall  note  the  papers 
or  exhibits  found  therein,  and  subscribe  the  said  note ;  which 
said  note  or  notes  shall  be  sufficient  evidenceof  compliance  with 
this  rule  and  of  the  identity  of  the  accompanying  papers  or 
exhibits.  No  papers  or  exhibits  attached  to  or  accompanying 
a  commission  shall  be  detached  or  separated  therefrom,  except 
by  leave  of  the  court,  or  the  written  agreement  of  the  parties. 
17,  18,  28,  35,  36,  45,  50. 

676.  When  a  commission  has  been  returned  and  filed,  the 
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prothonotary  shall  give  prompt  notice  thereof  to  the  respective 
attorneys,  2,  10,  15,  19,  30,  37,  (and  shall  endorse  thereon  a 
minute  of  the  time  and  manner  of  notice  and  to  whom  given, 
3,  9,  14,  33,  41,  42,)  or  if  either  party  have  no  attorney,  shall 
put  up  a  written  notice  thereof  in  his  office ;  a  minute  of  which 
notice  subscribed  bv  the  officer  shall  be  sufficient  evidence  of 
compliance  with  this  rule.  40.  If  the  said  notice  be  not  given, 
the  deposition  shall  not  be  read,  and  the  party  sufifedng  thereby 
shall  be  entitled  to  a  rule  on  the  prothonotary,  to  pay  all  the  costs 
he  shall  incur  in  consequence  of  such  neglect.    17,  28,  35,36,  50. 

677.  A  rule  to  take  the  deposition  of  aged,  infirm  and 
going  witnesses,  to  be  read  in  evidence  on  the  usual  terms,  is 
of  course,  and  may  be  entered  by  either  party  stipulating 
(reasonable  notice,  3,  10,  21,  33)  (forty-eight  hours,  1,  16,  32, 
39)  (five  days,  6,  23,  30,  48)  (six  days,  7,  38)  (ten  days,  9,  20, 
24,  41,47)  (varying  time  according  to  distance,  5,  14,  17,  18, 
27,  28,  35.  36, 37,  42)  notice  to  the  adversary,  3,  7,  9,  10,  16,  24, 
32,  33,  42  :  (Provided,  the  party  file  an  affidavit  of  the  facts 
necessary  to  entitle  him  to  such  rule.  5.)  But  the  court  may 
order  a  shorter  notice  in  any  case  where  the  exigency  thereof 
may  require  it.  1,  6, 14,  17,  20,  23,  27,  28,  30,  35,  36,  37,  38,  39, 
41,47,48. 

678.  Rules  to  take  the  deposition  of  witnesses  within  the 
State  (in  any  question  to  be  decided  solely  by  the  court,  47) 
(without  regard  to  their  being  aged,  infirm  or  going  witnesses, 
1,  32)  are  of  course,  and  may  be  entered  by  either  party  on  ten 
days  notice  (forty -eight  hours  if  in  the  county,  and  seven  days 
if  not,  39)  (five  days,  3,  47)  (five  days  if  in  the  county  and  ten 
days  if  not,  15,  17,  21,  28,  35)  (eight  days,  1,  32)  (ten  days  if 
the  place  of  taking  is  not  more  than  150  miles  from  the  court 
house,  and  fifteen  days  if  it  exceeds  that  distance,  11,  13,  23,  26, 
34,  43,  45)  (fifteen  days,  42)  (twenty  days,  38)  to  the  adverse 
party,  1,  3,  17,  21,  32,  34  (stating  particularly  the  time  and 
place  of  taking  them,  3,  5,  16,  22,  38,  and  the  name  of  the 
magistrate  before  whom  it  is  intended  to  take  them,  8,  12,  29, 
51)  (the  number  of  days  notice  need  not  be  stipulated  in  the 
rule,  except  when  specially  allowed  by  the  court  or  a  judge; 
nor  need  the  authority  before  whom  the  deposition  is  to  be 
taken  be  named  in  the  notice.  28,  35,  36).  The  court,  or  any 
judge  in  vacation,  will  on  application  and  cause  shown,  grant 
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rules  for  the  same  pnrpose  on  shorter  notice,  2,  4,  7,  8,  11,  12, 
13,  15,  19,  20,  23,  25,  26,  38,  39,  43,  44,  45,  46,  49,  or  enlarge 
the  time.     28,  35 

679.  Rules  to  take  the  depositions  of  witnesses  within  the 
State  may  be  entered  by  either  party,  of  coarse,  in  the  prothono- 
tary's  office.  Depositions  out  of  the  county  shall  be  taken  on  ten 
days  notice,  and  within  the  county  on  five  days  notice ;  but  if 
the  witnesses  be  ancient,  infirm  or  going,  they  may  be  taken  in 
any  part  of  the  county  on  two  days  notice,  50,  upon  filing  in 
the  office  an  affidavit  of  the  facts  necessary  to  entitle  the  party 
to  take  the  same  on  such  short  notice,  and  on  objection  made  at 
the  trial,  or  hearing,  or  before,  the  affidavit  shall  be  prima  facie 
evidence  of  the  facts  contained  in  it.     18,  40. 

680.  Rules  to  take  the  testimony  of  competent  witnesses, 
other  than  those  who  are  ancient,  infirm  and  going,  will  be 
granted  upon  special  application  to  the  court,  or  a  judge  thereof, 
accompanied  by  affidavit,  showing  cause  therefor.     6. 

681.  The  parties,  their  agents  or  attorneys,  may  by  agree- 
ment take  the  testimony  of  witnesses  out  of  the  State  by  rule 
of  court,  before  any  judge,  magistrate  or  minister  of  justice 
(upon  such  notice  as  they  shall  stipulate,  39)  and  it  shall  have 
the  same  effect  as  if  taken  by  virtue  of  a  commission.  7,  8,  12, 
16,  20,  21,  25,  29,  38,  39,  46,  49,  51. 

682.  Whenever  application  shall  be  made  to  the  court,  or 
a  judge  in  vacation,  under  the  Act  of  25th  June,  1895,  for  a  rule 
to  take  the  testimony  of  witnesses  residing  beyond  the  limits 
of  the  Commonwealth,  it  must  be  shown  that  notice  of  the 
intended  application  has  been  served  on  the  opposite  coun- 
sel, 7,  at  least  three  days  before  the  application  is  made.     12. 

683.  No  party  shall  be  entitled  to  compel  the  deposition 
of  the  adverse  party  in  advance  of  the  trial,  except  upon  an 
order  of  the  court,  upon  notice  and  cause  shown.  1, 14, 16,  20, 
23,  37,  39. 

684.  The  testimony  of  witnesses  shall  be  taken  by  deposi- 
tion, when  necessary  and  no  oral  testimony  (except  that  of  officers 
of  the  court,  21)  shall  be  heard  upon  argument  to  the  court 
alone,  12,  16,  unless  by  the  special  leave  of  the  court,  7,  8,  9, 
10,  11,  14,  20,  22,  23,  26,  27,  28,  29,  33,  34,  35,  36,  37,  38,  39,  41, 
42,  43,  44,  45,  46,  49,  50,  and  no  ex  parte  affidavit  shall  be  read 
to  the  court,  except  as  a  ground  for  a  motion  or  a  rule  to  show 
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cause,  47  (or  when  aflBdavits  are  specially  provided  for,  41),  bat 
a  rule  may  be  entered  at  any  time,  by  either  party,  in  the  pro- 
thonotary^s  office,  to  take  depositions  to  be  read  to  the  court  in 
any  case  for  argument,  25,  on  not  less  than  ten  days  (five  days, 
4,  24)  notice  to  the  opposite  party,  or  his  counsel  of  record. 
4,  19,  24,  40,51. 

685.  Where  the  taking  of  testimony  is  necessary  to  the 
disposition  of  a  motion  pending,  it  may  be  taken  in  open  court, 
or  by  depositions,  at  the  convenience  of  the  parties.     4. 

686.  On  all  motions  or  rules  to  show  cause,  on  the  hearing 
of  which  facts  are  to  be  investigated,  the  testimony  of  witnesses 
shall  be  taken  by  depositions  upon  (forty-eight  hours,  1)  (five 
days,  2,  8,  11,  21,  23,  26,  34,  43,  44,  45,  46,  49)  (ten  days,  20), 
(reasonable,  14)  notice  in  writing  to  the  opposite  party  or  his 
attorney,  2,  14  (and  no  witnesses  shall  be  examined  at  the  bar  but 
by  a  special  and  previous  order  of  the  court.  1,  5,  23,  32).  But 
the  court  or  any  judge  in  vacation,  upon  application  and  cause 
shown,  may  grant  rules  to  take  such  depositions  on  shorter 
notice.     8,  11,  20,  21,  26,  34,  43,  44,  45,  46,  49. 

687.  On  the  hearing  of  any  motion  or  application,  after  a 
rule  to  show  cause  has  been  granted,  no  affidavit  shall  be  read, 
unless  notice  has  been  given  to  the  opposite  party  of  the  time 
and  place  of  taking.     13,  25,  26,  30,  43,  45. 

688.  A  rule  to  show  cause  in  anv  matter  shall  in  all  cases 
be  considered  as  embracing  a  rule  to  take  depositions,  30,  and 
rules  may  be  taken  and  commissions  issued  and  proceeded  in  as 
in  other  cases.  5,  14,  23,  39,  40,  41.  On  the  hearing  no  deposi- 
tion otherwise  taken,  or  ex  parte  affidavit,  shall  be  read.  9,  16, 
18,27,28,35,36. 

689.  The  court  will  grant  rules  to  take  the  testimony  of 
witnesses  on  shorter  notice  than  is  provided  by  general  rule, 
upon  cause  shown,  18,  34,  40,  and  in  case  of  the  absence  or 
inability  to  attend  of  the  person  before  whom  the  deposition  is  to 
be  taken,  at  the  time  and  place  mentioned  in  the  rule,  the  depo- 
sition may  be  taken  with  like  eflFect  before  any  other  competent 
person,  resident  at  the  county  seat,  and  in  such  case  the  place 
may  be  changed  to  the  office  of  the  person  thus  substituted,  on 
•notice  of  one  hour  to  the  adverse  party  or  his  attorney.     21. 

690.  No  deposition  may  be  read  unless  notice  of  the  time 
and  place  of  taking  the  same  has  been-  given  to  the  opposite 
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party,  his  agent  or  attorney,  in  order  that  he  may  have  an  oppor- 
tunity to  cross-examine.     8, 12, 16,  26. 

691.  Notice  to  take  depositions  in  the  State  shall  be  served 
on  the  party,  if  he  live  in  the  county.  If  his  residence  is  not  in 
the  county  the  service  may  be  on  the  attorney,  forty -eight  hours 
notice  being  required  if  the  depositions  are  to  be.  taken  at  the 
county  scat :  Provided,  that  if  there  be  more  than  two  persons, 
parties  to  the  suit,  against  whom  the  depositions  are  to  be  offered 
in  evidence,  residing  in  the  county,  it  shall  be  sufficient  to  serve 
the  notice  on  two  of  them,  and  on  the  attorney  of  the  others.    42. 

692.  Rules  and  notices  to  take  depositions  and  for  com- 
missions to  issue,  shall  be  served  on  the  (party  unless  waived 
in  writing,  16)  attorney  of  the  party  (or  the  party  himself, 
12,  51),  unless  when  at  the  time  of  service  the  party  resides  in 
the  county  and  objection  be  made  with  a  request  by  the  attor- 
ney that  the  service  shall  be  upon  his  client,  accompanied  by 
information  of  his  residence,  if  asked  for.  10,  14,  27-,  28,  35, 
36,  40,  41,  50.  In  cases  of  joint  parties,  service  on  one  of  them 
shall  suffice  for  all.     16,  39. 

693.  In  cases  where  the  party  is  not  in  default,  or  in 
extreme  cases,  a  cause  may  be  continued,  at  the  discretion  of 
the  court,  to  allow  the  requisite  notices  to  be  given.     18,  28, 35. 

694.  The  notices  to  be  given  under  these  rules  shall  name 
the  time  and  place  of  taking  the  deposition,  the  names  of  one 
or  more  of  the  principal  witnesses  to  be  examined,  30,  and  the 
name  of  the  officer  before  whom  they  will  be  examined. 
6,37,48. 

695.  In  giving  notice  of  the  time  of  taking  depositions,  it 
shall  be  sufficient  to  state  the  period  of  commencement,  leaving 
the  party  on  the  other  side  to  take  notice  of  the  adjournments; 
and  it  shall  not  be  a  valid  objection  to  any  deposition  that  the 
person  before  whom  it  was  taken  adjourned  the  proceeding  from 
time  to  time,  9,  27,  41,  if  such  adjournments  were  necessary.     21. 

696.  If  either  party  finds  it  inconvenient  to  attend  at  the 
time  and  place  appointed  for  taking  depositions,  he  may  transmit 
legal  interrogatories  to  the  person  authorized  to  take  the 
deposition,  w-ho  shall  put  the  same  to  the  witnesses,  and  reduce 
the  answers  to  writing,  4,  8,  11,  12,  13,  20,  21,  23,  24,  26,  29, 
30,  34,  37,  43,  44,  45,  46,  47,  48,  49,  51,  and  return  them  with 
the  deposition.     6,  25. 
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697.  All  depositions  of  witnesses  under  a  rule  of  court,  to 
be  used  in  evidence,  shall  be  taken  before  a  judge,  magistrate, 
notary  public  (or  commissioner  appointed  by  the  court,  1,  2,  23), 
(alderman,  justice  of  the  peace,  prothonotary,  clerk,  or  any 
other  person  empowered  by  law  to  administer  oaths,  7,  38),  or 
before  an  examiner  appointed  by  the  court,  32,  or  agreed  on  by 
the  parties  by  writing  filed  in  the  office,  who  shall  be  deemed  to 
be  appointed  by  the  court,  and  have  power  to  administer 
oaths.     39. 

698.  Depositions  shall  in  all  cases  be  taken  before  some  per- 
son lawfully  qualified  to  administer  oaths.  3,  5,  8,  12,  14,  16, 
22,  27,  28,  29,  30,  35,  36,  38,  42,  51. 

699.  The  testimony  or  depositions  of  all  witnesses  re.sident 
in  this  county,  on  all  rules  issued  out  of  the  several  courts  in 
said  county,  in  matters  to  be  disposed  of  solely  by  the  court, 
fihall  be  taken  before  commissioners,  who  have  been  or  mav 
hereafter  be  appointed  by  the  court,  and  the  commissioner  before 
whom  the  depositions  are  to  be  taken  shall  be  named  in  the 
praecipe  for  the  rule.  In  case  of  the  inability  to  act  of  the 
<:ommis8ioner  named  in  the  rule,  the  deposition  shall  be  taken 
by  the  commissioner  whose  office  is  nearest  the  office  of  the  one 
named  in  the  rule,  at  his  office,  unless  otherwise  agreed  by  the 
counsel  concerned.  The  testimony  of  sick,  aged  or  infirm  wit- 
nesses may  be  taken  otherwise  than  as  herein  provided,  by 
permission  of  the  court,  or  a  judge  in  vacation,  on  due  proof  of 
sickness,  etc.     41. 

700.  A  commissioner  or  examiner  appointed  by  the  court 
shall  take  the  depositions  of  witnesses  offered  by  a  party,  on 
five  days  notice  to  the  opposite  party,  his  agent  or  attorney  : 
Provided,  that  no  notice  shall  be  required  when  such  opposite 
party  is  not  resident  in  the  county,  and  has  no  attorney  of 
record.     22. 

701.  Depositions  taken  by  other  than  the  officers  named  in 
the  notice  under  a  rule,  or  in  a  commission,  shall  not  for  that 
reason  be  rejected  :  Provided,  it  is  made  to  appear  that  the  person 
taking  them  had  competent  authority  to  administer  oaths,  and 
any  good  reason  is  given  why  the  person  designated  did  not 
officiate.     6,  37,  48. 

702.  Depositions  taken  on  a  commission  or  rule  of  court 
and  intended  to  be  read  in  evidence  on  the  trial  of  a  cause. 
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shall  be  written  bj  the  witness  himself,  or  the  judge,  magis- 
trate, or  commissioner  before  whom  the  same  shall  be  taken,  or 
in  his  presence  by  some  disinterested  person  with  the  consent  of 
the  parties  or  their  counsel,  or  felse  they  shall  not  be  read.  18^ 
28,  35,  36. 

703.  In  taking  depositions,  the  evidence  shall  be  taken 
down  in  the  first  person  singular,  as  delivered  by  the  witness, 
and  the  questions  or  cross-questions  shall  pot  be  written  out,, 
unless   at  the   request  of  the   opposite   party  present   at   the 

examination.     6,  30,  37,  48. 

« 

704.  On  a  rule  to  take  depositions,  the  examination  of  the 
witnesses  must  begin  at  the  time  specified  in  the  notice,  but  if 
the  depositions  cannot  all  be  written  out  in  a  day  the  examina- 
tion   mav   be  continued   on   the  next   dav,    and  so   on    until 
finished.     39. 

705  If  the  party  taking  out  the  rule  shall  not  appear  and 
commence  taking  the  testimony  within  an  hour  of  the  time 
fixed  for  commencing,  the  rule  shall  fall,  unless  counsel  shall 
consent  to  a  continuance.     2. 

706.  Depositions,  except  those  in  rebuttal,  must  be  closed 
eight  days  before  the  week  in  which  the  case  is  set  down  for 
argument.     2. 

707.  In  matters  for  argument,  where  testimony  is  neces- 
sary, the  parties  must  be  diligent  in  taking  the  same,  otherwise 
the  cause  will  be  disposed  of  in  its  order.  50.  But  exceptions  of 
law  merely,  and  other  exceptions,  as  to  notices,  etc.,  not  affect- 
ing the  merits  of  the  case,  shall  be  put  down  at  once  upon  being 
filed,  and  the  testimony  confined  thereto  until  the  same  have 
been  disposed  of.     17. 

708.  The  petitioner  or  applicant  in  any  case  where  allega- 
tions of  fact  are  denied  or  required  to  be  proved,  shall  close  his 
testimony  within  twenty  days  after  notice  of  the  filing  of  the 
answer  of  the  opposite  party;  the  testimony  of  the  respondent 
shall  be  closed  within  twenty  days  after  the  closing  of  petition- 
er's testimony  ;  and  all  testimony  must  be  taken  at  least  three 
days  prior  to  the  argument  court  at  which  the  case  is  to  be 
heard.  16.  But  the  court  upon  proper  cause  shown  may  extend 
the  time  for  taking  testimony.     46,  49. 

709.  All  depositions  taken  on  rule  or  commission  shall  be 
returned  by  the  officer  to  the  i  rothonotary  in  a  sealed  envelope^ 
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^nd  by  him  filed,  and  notice  shall  immediately  be  given  to  the 
parties  or  their  attorneys,  by  the  prothonotary,  by  mail  or  per- 
sonally, and  he  shall  note  upon  the  docket  the  time  of  giving 
auch  notice.     6,  30,  37,  48. 

710.  Depositions  must  be  delivered  to  the  prothonotary 
with  all  convenient  speed  as  soon  as  they  are  taken,  and  if  wil- 
fully withheld  shall  not  be  read.  The  prothonotary  shall  give 
notice  orally  or  in  writing  to  the  parties  or  their  respective 
Attorneys,  of  the  return  of  any  commission  and  of  the  filing  of 
depositions,  and  endorse  thereon  the  fact  and  the  time  of  notice. 
16,  39,  42.  If  the  notice  be  not  given,  the  deposition,  if  objected 
to,  shall  not  be  read,  and  the  party  suffering  thereby  shall  be 
•entitled  to  a  rule  on  the  prothonotary  to  pay  all  costs  he  shall 
incur  in  consequence  of  such  neglect.     18. 

711.  Every  deposition  taken  in  a  case  pending  in  court 
must  be  returned  by  the  commissioner  to  the  prothonotary,  by 
whom  it  must  be  opened  and  immediately  filed  of  record.  The 
prothonotary  is  directed  to  endorse  this  rule  upon  any  commis- 
sion taken  out  of  his  office.  51.  Other  depositions  must  as  soon 
as  taken  be  also  returned  and  filed.     12. 

712.  A  commissioner  or  examiner  appointed  by  the  court 
to  take  testimony  shall  file  his  report  on  or  before  the  first  day 
of  the  term  following  his  appointment,  and  thereupon  the  testi- 
mony in  the  case  shall  be  closed  without  further  order :  Pro- 
vided, that  the  court  may,  on  cause  shown,  enlarge  the  time  for 
filing  such  report,  or  permit  additional  testimony  to  be  taken    22. 

713.  Depositions  to  be  used  in  the  argument  of  any  case 
upon  the  argument  list,  taken  by  the  party  moving  in  such 
case,  shall  be  filed  at  least  six  days  before  the  day  fixed  for  the 
hearing,  and  counter  depositions  taken  by  the  opposite  party 
shall  be  filed  at  least  one  day  before  the  same.  If  filed  after 
that  time  they  will  not  be  considered  by  the  court.     45. 

714.  Depositions  shall  be  filed  in  the  prothonotary 's  office, 
to  the  term  and  number  of  the  cause  or  proceeding  in  which 
they  are  taken,  within  a  reasonable  time  after  the  taking, 
4,22,23,  (generally  within  fifteen  days  therefrom,  17,50)  (before 
or  during  the  next  term,  8,  29)  and  notice  thereof  given  to  the 
opposite  party  ;  but  the  party  at  whose  instance  they  were  taken 
may  retain  their  custody  :  Provided,  a  true  copy  of  the  rule,  notice 
and  depositions,  and  of  the  papers  and  exhibits  attached  thereto,. 
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if  any,  be  given  to  the  opposite  party,  or  his  attorney  within  & 
reasonable  time,  8,  17,  50,  and  if  notice  of  the  filiog  or  a  copy 
be  not  given  as  aforesaid,  the  deposition  shall  not  be  read.  18^ 
28,  35,  36,  40. 

715.  All  depositions  which  shall  be  taken  to  be  used  in 
evidence  in  any  cause  to  be  tried  or  argued  in  this  court,, 
shall  be  filed  within  ten  davs  after  the  same  shall  have  been 
taken,  if  taken  within  the  county,  or  within  twenty  miles 
thereof,  and  allowing  one  additional  day  for  each  twenty  miles 
beyond  such  specified  distance.  But  if  such  depositions  shall  be 
taken  within  ten  days  (or  within  such  additional  number  of  days, 
according  to  the  distance  of  the  place  where  they  may  be  so 
taken)  before  the  court,  in  any  cause  which  shall  be  marked  for 
trial  at  such  court,  such  depositions  shall  be  filed  on  or  before 
the  first  day  of  such  court ;  and  the  time  of  filing  the  same 
shall  be  endorsed  thereon  by  the  prothonotary  ;  otherwise  sucb 
depositions  shall  not  be  read  in  evidence.  The  justice  or*  other 
officer  before  whom  any  depositions  shall  be -taken,  shall  note  on 
the  same  whether  both  or  only  one  of  the  parties  or  their  counsel 
attended  at  the  time  of  taking  the  same  (and  this  direction  shall 
be  included  in  the  rule,  2)  and  notice  of  the  filing  of  them  shall 
be  given  by  the  party  taking  them  or  by  his  attorney,  in  writ- 
ing, to  the  counsel  of  record  of  the  opposite  party,  within  two 
days  after  they  shall  have  been  filed,  unless  such  party  or  his 
counsel  attended  *at  the  taking  thereof.     19. 

716.  Depositions  taken  within  the  district  shall  be  filed  in 
the  proper  office  within  two  days  after  demand  and  notice,  in 
writing  by  the  opposite  party ;  and  if  taken  out  of  the  district 
and  in  the  State,  then  within  ten  days  after  such  demand  and 
notice  ;  otherwise  the  same  shall  not  be  read  on  the  trial,  unless 
the  party  oflfering  them  shall  satisfy  the  court  that  it  was  not 
in  his  power  to  do  so  within  the  time,  and  that  he  did  so  as 
soon  after  as  it  was  reasonably  in  his  power  to  do  so.    7,  38. 

717.  If  any  deposition  shall  be  wilfully  kept  or  with- 
held by  a  party  or  his  attorney,  or  if  such  party  or  his  attorney 
shall  refuse  to  file  it  immediately  after  demand  made  by  the 
opposite  party  or  his  attorney,  such  deposition  shall  not  be  read 
except  by  consent.     16,  42. 

718.  To  entitle  depositions  to  be  read  in  evidence,  the  same 
must  be  returned  and  filed  within  twenty  days  (ten  days,  14) 
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(a  reasonable  time,  43)  from  the  time  they  were  taken  and  certi- 
fied :  Provided,  that  the  court  may  at  any  time  order  otherwise, 
on  sufficient  cause  shown,  and  direct  the  depositions  to  be  filed 
nunc  pro  tunc.     14,  21,  26,  27. 

719.  When  a  deposition  has  been  taken  under  a  rule  of 
court,  and  is  in  possession  of  the  party  having  taken  the  same, 
the  adverse  party  may  serve  a  notice  on  the  party  having  such 
deposition  in  his  possession,  or  on  his  attorney,  requiring  him 
to  file  the  same  in  the  office  of  the  prothonotary  within  ten  days, 
and  on  failure  to  comply  with  such  requisition,  the  party  then 
in  possession  of  the  depositions  shall  not  be  permitted  to  make 
use  of  the  same  as  evidence  on  the  trial  of  the  cause.     10,  20, 

24,  25,  33,  46,  47,  49. 

720.  The  court,  on  sufficient  cause  shown,  may  make  a 
special  order  for  filing  any  deposition,  with  the  papers  attached, 
which  has  been  taken  under  a  rule  or  commission.     8,  20,  24, 

25,  46,  47,  49. 

721.  Depositions  once  on  file  shall  remain  there  subject  to 
the  inspection  and  use  of  both  parties,  and  neither  party  shall  be 
allowed  to  withdraw  them  from  the  files  for  a  period  exceeding 
five  days,  without  first  furnishing  the  opposite  party  or  his 
attorney  an  exact  copy  of  the  same,  together  with  the  rule, 
notice  and  exhibits  attached.     6,  37,  48. 

722.  (Where  notice  has  been  given  of  the  return  of  a  com- 
mission or  the  filing  of  depositions,  or  a  copy  thereof  has  been 
delivered  to  the  opposite  party,  28,  35,  36,  40)  neither  party  shall 
be  allowed  to  file  exceptions  to  the  manner  of  the  execution  or 
return  (to  the  interrogatories,  answers,  certificates  or  other  formal 
matter,  12)  unless  heshall  within  ten  days  (five  days,  12, 16,  19, 
42,  51)  (seven  days,  39)  (fifteen  days,  6,  7,  15,  37,  38,  48) 
(twenty  days,  2,  4,  11,  13,  24,  34,  43,  45,  47)  (thirty  days,  25) 
after  notice  or  knowledge  of  the  return,  have  filed  specific  excep- 
tions thereto,  2,  6,  7,  12,  14,  19,  30,  37,  38,  39,  46,  48,  49  (other- 
wise all  objections  to  notice  or  want  thereof,  or  to  the  formal 
execution  of  the  commission,  or  to  the  rule,  or  manner  of  taking 
the  depositions,or  mode  of  swearing  the  witness,  or  to  any  acts  or 
omissions  of  the  commissioners  or  other  officers,  or  of  any  other 
person  in  or  about  the  same,  or  other  objection  to  the  proceeding 
itself  shall  be  considered  waived  (8, 11, 13,  20,  21,  23,  24,  26,  28, 
35,  36,  43,  45)  and  no  exceptions  not  contained  in  said  specifi- 
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cations  shall  be  allowed,  unless  it  be  to  the  competency  of  the 
witness  himself,  or  of  the  evidence,  in  the  same  manner  as  if  the 
witness  were  before  court,  and  upon  his  examination  orally  in 
court,  1,  4,  10,  16,  17,  18,  25,  28,  32,  35,  36,  40,  42,  47,  50,  51  : 
Provided,  nothing  herein  contained  shall  sanction  the  reading  of 
the  deposition  of  a  witness  residing  in  the  (county,  11,  13,  23, 
26,  33,  34,  43,  44,  45)  State,  and  within  forty  miles  of  the 
county  seat.     22,  32. 

723.  When  exceptions  have  been  filed,  or  a  motion  made  to 
suppress  the  deposition  or  commission,  the  case  may  be  put  upon 
the  argument  list  by  either  party,  and  be  disposed  of  prior  to  the 
trial  of  the  cause,  and  shall  not  be  open  for  reargument  on  the 
trial,  but  either  party  may  take  exception  to  the  ruling  of  the 
court  at  the  time,  6,  19,  21,  22,  30,  37,  39,  48:  Provided,  the 
motion  for  such  decision  ismade  within  ten  days  after  the  excep- 
tions are  filed.     1,  20,  32. 

724.  But  when  the  objectionable  matter  is  not  apparent  on 
the  face  of  the  proceedings,  and  is  discovered  at  an  after  time, 
the  party  may  give  notice  of  his  objection  in  manner  aforesaid, 
within  ten  days  after  it  comes  to  the  knowledge  of  himself,  or 
his  attorney :  Provided,  that  if  the  return  and  filing  of  deposi- 
tions taken  under  a  commission  or  rule,  be  less  than  ten  days 
before  the  first  dav  of  a  term  at  which  a  cause  is  to  be  tried,  the 
depositions  may  be  read  at  a  trial  without  notice  of  their  filing 
being  given,  and  objections  may  then  be  made  without  excep- 
tions being  filed.  But  if  the  cause  be  continued  at  that  time, 
notice  must  be  given  and  exceptions  filed  according  to  the  rule, 
otherwise  the  depositions  shall  not  be  read,  or  the  objections 
shall  be  overruled.  Objections  specified  under  this  rule  may  be 
heard  at  the  trial,  or  on  the  application  of  either  party  before 
the.trial,upon  a  motion  to  suppress  the  depositions,  or  to  disallow 
the  exceptions.     18,  28,  35,  36. 

725.  Exceptions  to  defects  and  irregularities  which  might 
have  been  obviated  by  retaking  the  depositions,  shall  be  filed 
within  fifteen  days  after  notice  of  the  filing  of  the  depositions, 
and  shall  be  disposed  of  before  the  trial,  and  if  possible  before 
the  cause  is  placed  on  the  trial  list ;  the  decision  of  the  court 
disposing  of  the  exceptions  will  not  be  reviewed  at  the  trial, 
but  a  bill  of  exceptions  thereto  will  be  signed  upon  request ; 
exceptions  to  leading  interrogatories  must  be  taken  and  disposed 
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of  before  the  comniissioD  issues  ;  all  exceptions  not  disposed  of 
as  herein  required  shall  be  taken  to  be  waived.     3. 

726.  The  prothonotary  shall  notify  the  respective  attorneys 
of  the  return  of  a  commission  ;  and  depositions  other  than  those 
taken  on  commission  shall  be  filed,  and  notice  thereof  given  to 
the  opposite  party,  or  his  attorney,  within  ten  days  after  they 
are  taken  and  certified,  or  they  may  be  retained  and  a  true  copy 
thereof,  with  the  certificate  and  exhibits  attached  thereto,  given 
to  the  opposite  party,  or  his  attorney,  within  ten  days ;  and  all 
exceptions  to  depositions,  whether  taken  on  commission  or  other- 
wise, shall  be  specified  and  filed  within  ten  days  after  the  service 
of  such  notice  or  copy,  and  such  exceptions  shall  be  entered  imme- 
diately on  the  argument  list  by  the  prothonotary,  and  be  dis- 
posed of  before  the  trial  of  the  cause:  (Provided,  incase  the 
deposition  is  not  filed,  or  a  copy  given  to  the  opposite  party  or 
his  attorney  as  herein  provided,  the  deposition  shall  not  be  read  on 
the  trial,  except  by  or  with  the  consent  of  such  opposing  party  or 
his  counsel.  5).  No  other  objection  to  any  deposition,  except  as 
to  the  competency  of  witnesses,  or  relevancy  of  the  testimony, 
will  be  allowed  on  the  trial,  5,  nor  will  the  question  then  be 
reconsidered,  but  a  bill  of  exceptions  will  be  signed  at  the  trial, 
if  required,  in  the  same  manner  as  if  the  objection  had  been 
taken  during  the  trial.     14,  27,  29. 

727.  When  it  appears  to  the  court  that  the  party  taking  out 
the  rule  is  surprised  at  the  testimony  of  the  witness,  and  for 
this  or  other  sufficient  cause  shown,  does  not  intend  to  use  the 
deposition  on  the  trial,  be  shall  give  prompt  and  immediate  notice 
of  such  intention  to  the  adverse  party,  and  in  such  case  the 
adverse  party  will  not  bo  permitted  to  read  the  deposition  on 
the  trial  if  it  shall  appear  that  by  reasonable  diligence  he  could 
have  subpoenaed  and  procured  the  attendance  of  the  same  wit- 
ness, or  taken  his  deposition  on  a  rule  of  his  own  after  service 
of  said  notice.  If  on  the  case  shown  the  adverse  party  is  not 
permitted  to  read  the  deposition,  the  party  taking  the  rule  may 
be  directed  to  pay  the  costs  of  taking  the  deposition,  together 
with  the  reasonable  expenses  of  the  adverse  party  for  his  attend- 
ance at  the  taking  of  the  same,  or  such  other  order  may  be 
made  respecting  the  costs  as  may  be  reasonable  and  just.     40. 

728.  Deposition  taken  at  any  stage  of  a  case  may  be  read, 
if  otherwise  competent,  in  any  subsequent  proceedings,  in  the 
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samecase,  n,50:  Provided,  the  witness  reside  out  of  the  county, 
or  for  other  reason  his  attendance  cannot  be  procured.  6,  28, 
30,  35,  37,  48. 

729.  Where  the  witness  whose  deposition  has  been  taken 
resides  without  the  county,  and  more  than  forty  miles  from  the 
court  bouse,  it  shall  not  be  necessary  to  subpoena  him  to  entitle 
his  deposition  to  be  read.     22. 

730.  Notwithstanding  a  rule  has  been  obtained  for  taking 
the  depositions  of  witnesses  to  be  read  in  evidence  at  the  trial 
of  the  cause,  in  case  of  the  death,  absence  out  of  the  State,  or  other 
legal  inability  of  such  witness  to  attend,  yet  the  party  offering  any 
such  deposition  in  evidence  shall  satisfy  the  court  that  the  wit- 
nesses, if  resident  (within  the  county,  4,  5,  10,  12,  17,  29,  30, 
40,  42,  46,  48,  49,  or  within  twenty  miles  if  out  of  the  county,  8, 
12.  51)  within  the  State,  14,  and  within  forty  miles  of  the  place 
of  trial,  were  duly  subpoenaed,  and  that  due  diligence  was  used 
to  procure  their  attendance,  or  that  they  could  not  be  found 
after  reasonable  pains  taken  for  that  purpose,  otherwise  the 
same  shall  not  be  admitted,  1,  2,  4,  5,  7,  8,  10,  12,  16,  17,  19, 
20,  21,  22,  24,  25,  27.  29,  30,  32,  33,  38,  39,  40,  42,  46,  48,  49, 
51  ;  and  if  such  witnesses  reside  within  the  county,  such  depo- 
sitions shall  not  be  read  upon  the  trial,  unless  it  be  proved  to 
the  satisfaction  of  the  court  that  they  are  unable  to  attend,  3,  9, 
11,  13,  23,  26,  34,  41,  43,  45,  47  :  Provided,  that  this  section  shall 
not  be  held  to  exclude  the  deposition  of  any  practising  attorney 
residing  in  another  county  when  the  courts  of  the  county  where 
he  resides  shall  hold  court  during  the  week  in  which  such  depo- 
sitions shall  be  offered  in  evidence.     44. 

731.  No  deposition  of  witnesses,  or  evidence  taken  under 
a  commission,  shall  be  read  in  evidence  upon  the  trial  of  any 
cause,  if  the  witness  be  present  in  court,  and  then  competent 
to  testifv.     45. 

732.  Writs  of  habeas  corpus  to  produce  witnesses  to  testify 
in  court  will  not  be  granted,  except  in  cases  in  which  such 
prisoners  are  parties. 

In  all  other  cases,  and  in  proceedings  before  auditory, 
arbitrators  in  cases  pending  in  court,  referees,  commissioners, 
examiners  and  masters,  the  testimony  of  prisoners  shall  be 
taken  in  the  place  of  imprisonment.     1. 
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DISCOVERY 

[See  Bills  of  Discovery.] 


DISTRIBUTION 

[See  also  J§  1084,  1365  and  1366.] 

733.  On  the  days  fixed  for  the  acknowledgment  of  sheriff  ^s 
deeds,  the  proceeds  of  the  sale  of  real  estate  by  the  sheriff  will 
be  distributed.     23. 

T34.  Whenever  money  has  been  made  on  a  writ  of  execu- 
tion, and  the  return  day  thereof  has  arrived,  it  shall  be  the  duty 
of  the  sheriff  to  pay  over  the  money  to  the  party  or  his  attorney 
who  may  be  entitled  thereto,  unless  an  affidavit  is  made  and 
filed  stating  that  there  is  a  controversy  between  different  claim- 
ants as  to  appropriation  of  the  same,  and  setting  forth  the 
names  of  the  parties,  and  the  nature  of  their  claims ;  of  which 
affidavit  notice  must  be  given  to  the  sheriff.  The  money  must 
thereupon  be  brought  into  court  by  the  sheriff  for  appropriation, 
and  will  be  deposited  in  bank,  in  the  name  of  the  court,  pendente 
lite,  or  be  invested  in  some  sufficient  security  at  the  discretion 
of  the  court.    8,  9,  12,  20,  41,  51. 

735.  Where  the  proceeds  of  any  judicial  sale  are  to  be  dis- 
tributed, the  court  will  on  motion  made  in  open  court  and  filed, 
direct  the  prolhonotary  to  place  the  case  upon  the  argument 
list  for  hearing  before  the  court,  and  if  all  persons  interested  in 
the  fund  do  not  voluntarily  appear  such  order  will  be  made  in 
regard  to  notice  as  the  circumstances  may  require.     4. 

736.  Every  application  to  the  court  for  distribution  of 
moneys  arising  from  judicial  sales  shall  be  in  writing,  signed  by 
the  party  or  his  attorney,  and  referring  specifically  to  the  case 
in  which  the  same  arises ;  and  no  application  will  be  received 
unless  the  money  be  paid  into  court.  Upon  such  application 
the  couri  may,  in  its  discretion,  refer  the  matter  to  an  auditor  to 
examine  the  liens  and  claims,  and  report  a  distribution,  28,  33, 
35,  or  may  decree  a  distribution  without  such  reference.     18. 

737.  When  real  estate  is  sold  by  virtue  of  an  execution 
and  no  rule  is  taken  on  the  sheriff  to  pay  the  money  into  court, 
the  court  will  decree  distribution  of  the  fund  with  the  assent  of 
the  parties  in  interest  in  the  following  manner  : 
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The  sheriff  shall  report  to  the  court  a  schedule  of  distribu- 
tion of  the  proceeds  of  said  sale  according'  to  the  list  of  liens  on 
the  property  sold  as  certified  to  him  from  the  record  by  the 
proper  oflBcers,  which  schedule  and  list  of  liens  he  shall  attach  to 
his  return  of  said  writ;  whereupon  the  said  return  and 
schedule  shall  be  read  in  open  court  on  the  Thursday  of  the  sec- 
ond week  of  the  term,  or  on  some  day  to  be  then  specially 
assigned  for  that  purpose ;  and  if  the  distribution  so  reported 
shall  not  be  disputed  or  questioned,  within  fourteen  days  there- 
after, it  shall  be  final  and  conclusive  and  be  marked  by  the 
court,  and  an  order  shall  be  entered  that  the  sheriff  proceed  to 
pay  out,  in  accordance  with  his  distribution  so  reported  and 
confirmed,  the  moneys  mentioned  in  his  return.  But  if  excep- 
tions are  filed  within  the  time  limited,  the  court  will  proceed  to 
hear  and  determine  the  same  as  in  other  cases  of  dispute  as  to 
the  distribution  of  the  proceeds  of  sherift*'s  sales.     6,  39. 

738.  Whenever  the  aid  of  the  court  is  desired  in  the  distri- 
bution of  money  in  court,  or  in  the  hands  of  anv  collectinor  offi- 
cer  of  the  court,  the  party  asking  its  interposition  shall  present 
to  the  court  a  sworn  statement  of  the  facts,  showing  its  neces- 
sity or  propriety,  and  thereupon  the  court  may  appoint  an 
auditor  to  report  the  facts,  and  make  distribution,  or  make  such 
other  order  as  may  seem  best  calculated  to  bring  the  matter  to  a 
speedy  close.     6,  37    48. 

739.  When  the  proceeds  of  a  sheriff^s  sale  are  in  court  for 
distribution  (an  auditor  will  be  appointed  for  that  purpose,  at 
the  request  of  one  having  a  claim  against  the  fund;  or  if  an 
auditor  is  deemed  unnecessary,  39)  any  one  claiming  the  fund 
or  part  thereof  may  apply  to  the  court,  setting  forth  the  sheriff's 
sale,  the  sum  raised,  the  amount  of  his  claim,  and  the  judgment 
or  other  lien  on  which  his  right  is  founded,  and  praying  for  a 
rule  on  all  persons  interested  to  appear  on  a  day  certain  and 
show  cause  why  the  fund  should  not  be  distributed  according  to 
a  schedule  of  distribution  filed  in  court  with  the  petition,  and 
the  amount  of  his  demand  paid  over  to  him.  42.  He  shall 
annex  a  list  of  liens  remaining  open  on  the  record,  and  if  the 
parties  interested  do  not  all  appear,  such  notice  shall  be  given  of 
the  rule  personally  or  by  advertisement  as  the  court  may 
direct.     39. 

740.  A  list  of  the  liens  remaining  open  on  the  record  shall 
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be  filed  with  the  petition,  and  if  the  parties  interested  do  not 
all  appear,  such  notice  shall  be  given  of  the  rule,  personally  or 
by  publication  in  the  newspapers,  as  the  court  shall  think  proper 
to  direct.     42. 

741.  The  sheriff  shall  make  out  and  present  to  the  court, 
with  his  deed  or  deeds  for  the  property  of  any  defendant  or 
defendants  sold  on  execution  process,  a  distribution  of  the  pro- 
ceeds of  the  sale  or  sales,  in  the  form  of  a  decree  of  distribution 
acconapanying  the  same  with  a  certified  list  of  liens  ;  and  upon 
the  acknowledgment  of  the  deed  or  deeds,  the  prothonotary 
shall  endorse  such  decree  of  distribution,  confirmed  nisi,  which 
confirmation  shall  become  absolute,  be  entered  at  length  by  the 
prothonotary  in  a  book  kept  for  that  purpose,  and  the  money 
paid  out  accordingly,  unless  within  ten  days  thereafter,  excep- 
tions verified  by  affidavit,  in  so  far  as  the  ground  thereof  is  not 
apparent  on  the  record,  be  filed.     10. 

742.  The  failure  of  any  of  the  parties  in  interest  to  dissent 
in  writing  from  the  distribution  of  money  in  the  hands  of  the 
sheriff,  within  the  time  in  which  exceptions  may  be  filed,  will  be 
deemed  to  be  an  assent  under  the  Act  of  28th  June,  1871 
(P.  L.,  1376).     10. 

743.  If  the  exceptions  filed  cover  onh'  part  of  the  lions  to 
which  the  fund  is  distributed,  the  court  may,  in  its  discretion, 
confirm  the  decree  as  to  the  unexcepted  items,  and  refer  those 
contested  to  an  auditor.  If  no  exceptions  be  filed,  as  soon  as 
the  schedule  is  confirmed  absolutely  the  sheriff  shall  pay  out  the 
money  accordingly.     10. 

744.  In  no  case  will  distribution  be  made  until  the  proceeds 
of  sale  are  actually  paid  into  court,  or  the  parties  agree  to  so 
consider  it.     23. 

745.  Unless  all  parties  in  interest  consent  thereto  (or  the 
applicant  is  the  officer  holding  the  fund,  36)  no  auditor  will  be 
appointed  to  distribute  money  made  upon  execution  until  the 
sheriff,  or  other  officer  having  made  the  judicial  sale,  shall  have 
paid  the  proceeds  of  sale,  including  the  amount  of  costs,  into 
court.  14,  17,  18,  28,  35.  Where  the  officer  presents  the  petition 
he  shall  thereby  be  considered  as  having  the  money  in  his  hands 
and  be  liable  therefor.     27,  36,  50. 

746.  In  every  case  where  money  is  required  to  be  paid  into 
court  before  an  auditor  can   be  appointed,  the  bank  book  con- 
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taining  the  entry  of  the  money  shall  be  shown  to  the  court  at 
the  time  of  asking  for  the  appointment.     11,  45. 

747.  On  the  several  days  appointed  for  the  distribution  of 
the  proceeds  of  sheriflTs  sales,  the  sheriff  will  be  required  to 
bring  into  court  certificates  from  the  prothonotary  and  recorder  of 
all  unsatisfied  judgments,  liens  and  mortgages  subsisting  against 
the  defendant  in  any  writ  whose  property  shall  have  been  sold, 
for  the  use  and  guidance  of  the  court.  The  office  fees  for  such 
certificates  shall  be  charged  as  part  of  the  execution  costs,  and 
like  other  similar  costs  will  be  paid  out  of  the  fund  for  distribu- 
tion.    23. 

748.  When  real  estate  is  sold  bv  the  sheriff,  and  he  is  not 
ruled  to  pay  the  money  into  court,  the  court  will  decree 
distribution  of  the  fund  as  follows  : 

The  sheriff  shall  report  to  the  court  a  schedule  of  distribu- 
tion according  to  the  list  of  liens  certified  to  him  by  the  proper 
officer,  which  schedule  and  list  of  liens  shall  be  attached  to 
the  writ.  The  schedule  and  list  of  liens  shall  be  read  in  open 
court  on  Wednesday  of  the  first  week  of  the  term ;  and  if  the 
distribution  so  reported  shall  not  be  disputed  or  questioned, 
and  exceptions  filed  thereto  within  ten  days  thereafter,  it  shall 
be  final  and  conclusive  and  stand  confirmed ;  and  an  order  shall 
then  be  entered  by  the  clerk  that  the  sheriff  shall  pay  out  in 
accordance  with  the  distribution.  If  exceptions  are  filed  within 
the  time  the  court  will  proceed  as  in  other  cases.     16. 

749.  Upon  the  appropriation  of  the  proceeds  of  the  sale 
of  real  estate  by  the  sheriff,  the  interest  on  judgments  dis- 
charged by  the  sale  shall  be  estimated  to  the  return  day  of  the 
WTit  upon  which  the  sale  shall  have  been  made.  But  w^hen 
the  money  shall  have  been  brought  into  court,  or  the  appropria- 
tion been  delayed  at  the  instance  of  the  defendant,  and  any  of 
his  creditors  shall  be  prejudiced  thereby,  then  interest  shall  be 
estimated  to  the  time  when  the  appropriation  is  made.     9,  41. 

750.  Auditors  shall  be  members  of  the  bar,  1,  2,  3,  9,  17, 
19,  20,  23,  2G,  27,  28,  33,  35,  43,  47,  50,  51  (when  they  can  be 
selected  without  objection,  41)  who  have  been  admitted  to 
practice  at  least  one  year.     8. 

751.  If  the  auditor  appointed  refuses  or  is  unable  to  act, 
the  court,  upon  application,  will  fill  the  vacancy.     7. 
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752.  Suggestions  of  the  names  of  auditors,  unless  asked 
by  the  court,  will  not  be  considered.     3,  17,  50. 

753.  No  agreement  for  the  appointment  of  an  auditor  will 
be  regarded  unless  an  affidavit  is  filed  therewith  stating  that 
those  who  sign  the  agreement  by  themselves  or  attorneys  rep- 
resent all  the  parties  interested.     5,  17,  32,  50. 

754.  The  court  reserves  the  right  to  appoint  at  pleasure 
without  regard  to  recommendation  ;  and  as  a  rule  will  not 
appoint  one  of  two  attorneys  occupying  the  same  office,  whether 
partners  or  otherwise,  nor  in  any  case  any  one  closely  or 
remotelv  related  or  interested.     16. 

755.  Where  the  application  for  the  appointment  is  on  behalf 
of  a  non-resident,  or  where  any  one  interested  in  the  fund  shall 
make  an  affidavit  that  the  applicant  has  no  just  claim  thereon, 
the  court  may  require  the  applicant  to  give  security  for  the  costs 
of  the  audit,  or  strike  off  the  appointment.     4. 

756.  Where  exceptions  are  made  to  an  account,  the  court 
will  refer  the  matter  to  an  auditor,  if  the  exceptions  are  such 
as  appear  to  require  such  reference,  19,  34,  and  unless  the 
same  shall  be  submitted  to  the  auditor  in  time  to  advertise  and 
make  report  to  the  next  term,  the  exception  shall  be  stricken  off, 
and  the  account  confirmed  absolutely.     36. 

757.  All  motions  for  the  appointment  of  auditors  (exam- 
iners, masters,  commissioners,  appraisers,  etc.,  1,  23,)  shall  be 
made  in  writing,  3  (signed  by  the  attorney,  36,  or  party,  7) 
and  show  in  whose  behalf  the  motion  is  made,  9,  and  specifically 
the  duties  to  be  performed,  4,  16,  28,  35,  39)  (shall  be  accom- 
panied by  an  affidavit  showing  a  special  necessity  for  the  same, 
13)  and  filed.     1,  23. 

758.  In  cases  where  it  appears  to  be  necessary,  the  court 
will  appoint  an  auditor ;  but  in  cases  where  exceptions  may  be 
filed,  no  auditor  shall  be  appointed  until  the  time  for  so  doing 
has  elapsed,  3,  5,  14,  17,  50,  and  the  account  confirmed  abso- 
lutely.    36. 

759.  In  cases  were  it  appears  to  be  necessary,  on  proper 
application,  the  court  will  appoint  an  auditor  or  auditors  (to 
make  distribution  of  moneys  in  court,  6,  30,  to  collect,  collate 
and  re;fort  facts,  and  retax  bills  of  costs,  37,  48)  to  examine  the 
liens  and  claims,  and  report  a  distribution.     27. 

760.'  All  accounts  which  shall  have  been  finallv  confirmed. 
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may  be  referred  to  an  auditor  or  auditors  to  make  distribution 
of  the  balance  on  the  same,  on  motion  of  the  accountant,  or 
other  distributee.     19. 

T61.  In  all  cases  where  there  is  a  dispute  concerning  the 
distribution  of  money  arising  upon  execution  and  in  court,  the 
prothonotary  shall  give  notice  by  publication  during  three  suc- 
cessive weeks  in  one  newspaper  printed  in  the  county,  of  the 
.time  fixed  for  distribution  by  the  court,  to  every  claimant  to 
any  part  thereof,  and  the  respective  parties  claiming  such 
money,  or  any  part  thereof,  shall  be  heard  by  their  witnesses. 
The  cost  of  publication  to  be  paid  out  of  the  fund  to  be  dis- 
tributed.    7,  38. 

762.  All  auditors  are  required  to  mail  to  each  member  of 
the  bar  a  printed  copy  of  the  notice  of  audit,  as  printed  in  the 
newspapers.     24. 

763.  Written  or  printed  notice  of  the  time  and  place  of 
hearing  shall  be  posted  by  the  auditor  in  the  prothonotary's 
office,  6,  (for  six  days,  25)  (ten  days,  21,  27,  29,  43)  (two  weeks, 
12,  51)  (fifteen  days,  20)  (three  weeks,  23,  39)  before  the  day 
fixed  for  the  hearing,  7,  8,  12,  20,  21,  23,  25,  29,  38,  39,  43,  51, 
stating  the  estate  or  interest,  and  the  purpose  for  which  they 
may  have  been  appointed  ;  they  shall  also,  whenever  an  adjourn- 
ment has  been  determined  upon,  immediately  post  a  like  notice 
of  such  adjournment  in  the  same  office.     27. 

764.  The  auditor  shall  give  reasonable  notice  (not  less  than 
five  days,  37)  (not  less  than  ten  days,  5,  14,  17,  30,  36,  50)  to 
all  parties  interested  (or  their  attorneys,  if  resident  in  the  county, 
of  the  time  and  place,  when  and  where,  he  will  attend  to  the 
duties  of  his  appointment,  5,  6, 10,  14, 17,  18, 19,  30,  33,  36,  37, 
48,  50,  unless  such  notice  is  dispensed  with  by  agreement  of  all 
parties  interested,  or  by  the  court's  order,  3)  and  by  advertise- 
ments in  the  legal  newspaper,  the  last  of  which  shall  be  at  least 
ten  days  before  the  day  of  hearing.     5. 

765.  In  all  cases  where  an  auditor  has  been  appointed  to 
(marshal  assets  or,  47)  distribute  a  fund,  notice  of  the  time  and 
place  of  hearing  (unless  dispensed  with  by  order  of  the  court, 
12)  shall  be  given  by  the  auditor  (personally  or,  40)  (in  the  legal 
newspaper  twice  successively,  1)  (three  times,  2,  19)  (four  times, 
48,  45)  (and  every  other  day  five  times  in  one  newspaper,  1) 
(for  three  successive  weeks  in  two  new^spapers  of  the  county, 
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2,  7,  10,  16,  20,  21,  23,  24,  25,  26,  28,  35,  38,  39,  40,  46,  4T,  48, 
49)  (for  four  successive  weeks  in  two  newspapers  in  the  county, 
4,  11,  13,  27,  33,  34,  44)  (for  three  weeks  in  at  least  one  news- 
paper in  the  county,  8,  9, 14,  15, 17,  18,  19,  29,  36,  37,  41)  (for 
two  weeks  in  one  newspaper  published  at  the  county-seat,  12, 
30, 43 ,45, 51)  (twice  successively  in  two  newspapers  designated 
by  the  court,  32),  requiring  claimants  to  present  their  claims 
before  the  auditor  or  be  debarred  from  coming  in  on  the  fund, 
1,  2,  4,  7,  8,  9,  11,  12,  13,  14,  15,  16,  17,  18. 19,  20,  21,  23,  24, 
25,  26,  27,  28,  30,  33,  34,  35,  36,  37,  38,  39,  43,  44,  45,  46,  48, 
49,  51,  and  notice  by  postal  card  shall  be  sent  to  each  member 
of  the  Bar  Association  at  least  ten  days  prior  to  the  date  of  hear- 
ing. 47.  This  section  shall  apply  to  all  cases  where  accounts 
are  settled  or  money  distributed  by  this  court.     21. 

766.  Notice  of  the  time  and  place  of  hearing  may  be  waived 
in  writing  by  all  the  parties  in  interest  (or  by  an  order  of  the 
court,  7,  26,  27,  28,  35,  41)  except  when  a  fund  is  to  be  dis- 
tributed.    9,  39. 

767.  If  the  auditor's  notice  shall  not  appear  within  twenty 
days  after  the  delivery  to  him  of  his  commission  (except  w^here 
notice  may  be  and  has  been  duly  waived)  his  appointment  shall 
be  ipso  facto  revoked.  9,  39.  The  time  for  the  meeting  shall 
be  fixed  at  the  earliest  practicable  day,  and  any  unnecessary 
delay  in  concluding  his  duties  will  be  charged  to  the  auditor's 
account.     3. 

768.  Before  proceeding  to  hear  and  examine  the  matters 
referred  to  them,  they  shall  be  sworn  or  affirmed  to  perform 
their  duties  with  fidelity  and  impartiality.  6,  18,  22,  28,  30,  33, 
35,  36,  37,  40,  47,  48.  They  shall  have  no  power  to  act  until 
they  have  been  so  sworn  and  have  received  their  certificate  of 
appointment.     17. 

769.  All  references,  audits  and  commissions  of  lunacy  and 
habitual  drunkards,  shall  be  held  in  the  grand  jury  room,  and 
one  dollar  shall  be  taxed  in  each  case  for  the  benefit  of  the  law 
library.     19. 

770.  They  shall  have  power  to  administer  oaths  and  affirma- 
tions, and  examine  any  of  the  witnesses  or  parties  in  reference 
to  the  matters  before  them  ;  to  issue  subpoenas  for  and  attach- 
ments against  defaulting  witnesses,  17,  50,  according  to  the 
usual  practice   either   to  the   sheriff  or   any   constable  of  the 
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proper  county  ;  and  also  whenever  it  may  be  necessary,  to  apply 
to  the  court  for  orders  to  compel  the  production  of  any  books, 
papers  or  other  documents  necessary  to  a  just  decision  of  the 
questions  before  them.     28,  33,  35,  36. 

771.  If  the  parties  in  interest,  or  any  of  them,  fail  to  appear 
at  the  time  and  place  appointed  for  the  meeting,  the  auditor  or 
auditors  (referee  or  commissioner,  19),  shall  be  at  liberty  to 
proceed  ex  parte,  or  in  his  or  their  discretion  to  adjourn  the 
examination  and  proceeding  to  a  further  day,  giving  notice  to 
the  absent  party  or  his  attorney.     18,  19,  36. 

772.  At  the  time  specified  in  the  notice,  the  party  or  parties 
who  ought  to  begin  or  proceed,  shall  do  so,  unless  sufficient 
cause,  is  shown  for  a  continuance,  and  no  further  postponement 
of  the  hearing  shall  be  granted  to  the  same  party,  except  for 
such  reasons  and  upon  such  proof  as  by  the  practice  of  the  court 
will  prevail  there.  Every  adjournment  shall  be  to  a  day  certain, 
not  more  than  thirty  davs  distant.     39. 

773.  The  auditor  shall  regulate  all  the  proceedings  before 
him  (with  the  same  discretion  as  govern  the  court  in  the  trial  of 
causes.  41.)  (The  examination  shall  be  conducted  by  the  counsel 
of  the  respective  parties,  viva  voce,  and  the  answers  of  the 
witness  shall  be  reduced  to  writing  by  the  auditor,  expressed  in 
the  first  person,  and  shall  be  divided  into  paragraphs,  as  nearly 
as  may  be,  confined  to  a  distinct  portion  of  the  subject,  39);  the 
question  shall  also  be  written  down  if  necessary  to  the  under- 
standing of  the  answer,  or  if  either  party  requires  it.  It  must 
always  plainly  appear  who  oflered  a  witness  or  document,  and 
what  answers  were  given  on  cross-examination.     9,  39. 

774.  Auditors  shall  take  sufficient  (verbatim,  47)  notes  of 
the  examinations,  and  testimony  taken  by  them,  and  return  the 
same,  together  with  all  depositions,  documents,  papers  and  other 
written  evidence,  including  copies  of  all  book  entries  and  writ- 
ings necessary  to  the  decision  of  the  case  ;  in  a  schedule  annexed 
to  or  accompanying  the  report,  19,  36,  47,  50,  and  no  other 
evidence  will  be  received  in  support  of  exceptions  to  the  report, 
except  for  reasons  that  would  justify  a  new  trial,  and  where  the 
plain  justice  of  the  case  requires  that  the  report  should  be 
remanded  for  further  hearing  and  report.     2,  36. 

775.  Auditors  shall  keep  and  return  regular  minutes  of 
their  proceedings,   showing  (the  notices  given,  including  the 
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notice  of  the  completion  of  his  report,  what  parties  appeared, 
and  when;  what  counsel  appeared,  when  and  for  whom;  the 
whole  number  of  days  he  was  necessarily  engaged  in  the  hearing 
before  beginning  the  preparation  of  his  report,  and  the  time 
•consumed  in  making  up  his  report,  9)  the  different  sessions  (and 
the  testimony  taken  at  each,  3)  the  adjournments,  if  any  ; 
at  whose  instance  made,  and  the  causes  for  which  they  were 
granted ;  with  such  other  facts  as  bear  upon  the  question  of  his 
fee  or  the  taxation  and  imposition  of  costs,  as  will  aid  the  court 
in  determining  the  amount,  in  case  of  dispute,  and  direct  how 
and  by  whom  they  should  be  paid.  5,  9,  14,  17,  21,  28,  30,  83, 
55,  41,  47,  50. 

776.  The  minutes  kept  by  the  auditor  shall  be  plainly  and 
•conspicuously  paged,  and  shall  be  returned  with  the  report,  but 
in  a  separate  schedule.     3. 

777.  If  objections  be  taken  to  the  admission  or  rejection  of 
evidence  (or  to  the  competency  of  a  witness,  9,  39)  before  an 
auditor,  be  shall  pass  upon  its  admissibility,  and  the  offer  and 
the  purpose  of  it,  and  the  objection  and  the  ground  of  it,  as 
well  as  the  decision  of  the  auditor,  shall  be  noted,  in  order  that 
if  exceptions  be  taken  to  the  report  on  this  ground  the  decision 
can  be  properly  reviewed.  8,  12,  16,  27,  33,  36,  40,  41,  46,  49, 
■51.  If  the  auditor  sustains  the  objection  he  shall,  nevertheless 
{unless  the  witness  is  clearly  incompetent,  or  the  evidence 
<:learly  inadmissible,  or  the  questions  impertinent  or  frivolous) 
reduce  the  evidence  rejected  by  him  to  writing,  enclosed  by 
brackets,  connected  by  red  lines  in  the  margin.     9,  39. 

778.  Every  auditor  shall  decide  and  pass  upon  the  compe- 
tencv  of  all  witnesses  produced  for  examination,  and  upon  the 
admissiblltitv  of  all  evidence  offered  before  him.  If  the  witness 
iih^ll  be  held  incompetent,  or  any  testimony  be  rejected,  such 
fact,  with  the  reasons  for  his  opinion,  shall  be  briefly  stated  by 
the  auditor  in  his  report.     10. 

779.  In  all  cases  in  which  auditors  shall  hereafter  be 
appointed  to  examine  and  report  upon  accounts,  the  appoint- 
ment shall  be  stricken  off,  the  exception  dismissed,  and  the 
account  confirmed,  unless  the  exceptant  shall  exhibit  the  same 
to  the  auditor  (within  three  months,  or  cause  the  contrary  to 
be  shown,  15)  at  the  second  term  after  such  appointment.     7. 

780.  (After  the  first  meeting,  16,  39)  any  party  (before  an 


460         COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

auditor,  referee  or  commissioDer,  19)  may  enter  a  rule  as  of 
course  on  his  adversary  to  clOvse  his  testimony  within  (four 
weeks,  9,  16,  39)  (thirty  days,  2,  19)  after  notice  of  such  rule 
(and  any  testimony  taken  after  thirty  days  notice  of  such  rule 
shall  not  be  read  on  the  hearing  of  such  cause  either  before  the 
auditor,  referee  or  commissioner,  or  in  court  at  the  hearing  of 
the  exceptions,  19).  But  it  shall  be  in  the  discretion  of  the 
(auditor  or,  2)  court  or  a  judge  in  chambers  to  enlarge  the  time 
on  the  application  of  the  party  against  whom  such  rule  may 
have  been  obtained,  upon  sufficient  cause  being  shown.  No 
such  rule  shall  be  entered  against  a  party  until  he  is  bound  to 
begin,  and  no  party  shall  be  obliged  to  begin  until  the  adverse 
party,  who  ought  to  precede  him  in  the  production  of  testimony, 
has  closed.     2,  9,  16,  19,  39'. 

781.  It  shall  be  the  duty  of  the  auditor  (referee  or  com- 
missioner, 19)  to  proceed  with  all  reasonable  diligence,  and  with 
the  least  practicable  delay,  8,  10,  50  (and  make  report  within 
60  days  after  his  appointment,  14,  30),  and  any  party  may  apply 
to  the  court  or  a  judge  thereof  for  an  order  on  the  auditor 
(referee  or  commissioner,  19)  (to  speed  the  proceedings,  and  file 
his  report  or  certify  the  reasons  for  the  delay,  9,  18,  19,  36,  39) 
to  vacate  the  appointment  if  no  sufficient  cause  be  shown  for 
the  delay.     33. 

782.  Upon  complaint  of  any  party  interested,  of  miscon- 
duct or  unreasonable  delay  on  the  part  of  any  auditor,  the 
court  may  either  vacate  his  appointment  (and  appoint  another 
in  his  stead,  28,  30,  35)  or  grant  a  rule  on  him  to  show  cause 
why  he  should  not  proceed  forthwith  in  the  duties  of  his 
appointment,  and  in  case  of  contempt  punish  him  by  fine  or 
attachment.     6,  37,  48. 

783.  If  no  satisfactory  cause  for  the  delav  is  shown,  the 
court  will  vacate  the  appointment  of  any  auditor  whose  report 
is  not  filed  within  (sixty  days,  5,  14,  32)  (three  months,  17) 
after  his  appointment,  on  motion  for  that  purpose  being  made 
by  any  party  in  interest.     5,  14,  17,  32. 

784.  If  a  report  shall  not  be  made  at  the  next  .succeeding 
term,  the  appointment  shall  be  (deemed  continued  until  other- 
wise ordered  by  the  court,  21,  43)  revoked,  unless  some  special 
cause  be  shown  for  further  continuance,  47,  and  at  the  cost  of 
the  defaulting  party.     40. 
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T85.  In  cases  referred  to  an  auditor  any  person  desiring  an 
issue  framed  (under  the  87th  section  of  the  Act  of  Assembly, 
approved  16th  June,  1836,  11,  26,  34,  44,  45,  48)  shall  reduce 
his  request  to  writing,  particularly  stating  therein  any  material 
facts  that  he  disputes  (setting  forth  the  nature  and  character 
thereof,  1,  8,  13,  20.  23,  26,  28,  35,  39,  46,  49)  under  his  oath  or 
affirmation  to  the  auditor  (within  (forty-eight  hours,  1,  8,  J4,  17, 
23,  34)  (^three  days,  9,  20,39)  (four  days,  4,  25,  40, 47)  (five  days, 
21,  26,  27,  28,  33,  35,  41,  44)  after  the  necessity  therefor  appears, 
12)  (before  the  close  of  the  audit,  3,  16)  (within  (two  days,  5,  36) 
(four  days,  11,  43,  45,  48)  after  written  notice  that  the  hearings 
before  the  auditor  have  been  concluded).  It  shall  be  the  duty 
of  the  auditor  forthwith  to  make  a  report  of  the  presentation  of 
such  written  request,  annexing  such  paper  to  his  report,  1,  3,  4, 
5,  8,  9,  11,  14,  16,  17,  20,  21,  23,  25,  34,  40,  43,  44,  45,  46,  47,  48, 
49  (with  the  evidence,  12,26,  27,  28,33,  35,39,  41)  (and  with  his 
opinion  as  to  whether  such  request  should  be  granted,  and,  if  so, 
directing  the  form  in  which  the  issue  should  be  framed,  13).  (No 
issue  so  applied  for  shall  be  granted  except  upon  five  days  written 
notice  to  all  parties  who  have  appeared  before  the  auditor,  or 
their  attorneys,  of  the  time  of  the  application.  11,  45.)  The 
request  for  an  issue  shall  be  deemed  waived,  if  no  exceptions 
be  filed  by  the  party  making  the  same,  to  the  report  of  the 
auditor.     27, 36. 

786.  Parties  desiring  an  issue  must  make  their  request  in 
writing  before  a  decree  of  distribution  is  made,  or  where  an 
auditor  has  been  appointed,  within  two  days  after  the  final  hear- 
ing before  him.     50. 

787.  If  no  auditor  shall  have  been  appointed,  the  request 
for  an  issue  must  be  presented  to  the  court  before  a  decree  of 
distribution  is  made.     27,  36. 

788.  When  disputed  questions  of  fact  shall  legitimately 
arise  before  an  auditor,  upon  the  petition  and  affidavit  of  any 
party  interested,  setting  forth  the  specific  facts  in  dispute,  it  shall 
be  his  duty  to  make  a  note  thereof,  and  certify  the  same  with 
said  petition  to  the  court  for  its  action,  and  his  final  report  shall 
be  postponed  until  after  the  final  action  of  the  court.  If  no 
request  be  made  for  an  issue  by  any  party,  he  shall  decide  all 
such  questions,  giving  briefly  his  reasons  therefor,  and  return. 
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with  his  report,  all  the  evidence  presented  before  him  relating^ 
thereto.     6,  18,  30,  37. 

789.  After  the  closing  of  the  evidence  has  been  noted  and 
announced,  any  party  may  submit  a  finding  of  facts  as  he  con- 
ceives they  ought  to  be  found  upon  the  evidence,  after  the  man- 
ner of  a  special  verdict,  for  the  purpose  of  aiding  and  guiding' 
the  auditor.     9,  16,39. 

790.  The  auditor's  report  shall  contain  : 

First. — His  commission  and  the  public  notice  given  by  him 
of  his  appointment  or  the  written  waiver  of  notice. 

Second. — A  "finding  of  facts''  in  paragraphs  consecutively 
numbered,  after  the  manner  of  a  special  verdict,  and  as  nearly 
as  may  be  in  chronological  order,  as  well  those  undisputed  as 
those  disputed,  without  quotations  from  the  evidence  or  discus- 
sions  of  it,  or  the  auditor's  reasons.  If  he  deems  it  advisable- 
to  give  his  reasons  for  any  finding  of  facts  he  shall  do  so  in  the 
argument  in  support  of  his  report. 

Third. — His  "conclusions  of  law  "  in  paragraphs  consecu- 
tively numbered. 

Fourth. — An  account  or  schedule  of  distribution  (which 
shall  not  be  blended  with  the  other  parts  of  his  report.     9.) 

He  shall  file  with  his  report  proper  an  appendix  containing: 

First. — The  exceptions  to  his  report ;  and  any  "  finding  of 
facts  "  submitted  by  counsel. 

Second. — The  argument  in  support  of  his  report. 

Third — The  evidence.  (The  auditor  shall  not  attach  to 
the  evidence,  as  an  exhibit,  any  account  or  other  document  filed 
in  the  court,  or  belonging  to  its  archives,  nor  any  original  docu- 
ment without  the  consent  of  the  party  entitled  to  the  custody  of 
it,  but  copies  shall  be  made.     39.) 

Fourth. — A  minute  of  the  proceedings  before  him  (showing 
the  notices  given,  including  the  notice  of  the  completion  of  his 
report ;  the  date  and  duration  of  each  meeting ;  the  adjourn- 
ments and  at  whose  instance  ;  what  parties  appeared  and  when;, 
what  counsel  appeared,  when  and  for  whom  ;  the  whole  number 
of  day  she  was  necessarily  engaged  in  the  hearing  before  beginning 
the  preparation  of  his  report,  and  the  time  consumed  in  making 
up  his  report,  with  such  other  facts  as  bear  upon  the  question 
of  his  fee,  or  the  taxation  and  imposition  of  the  costs.     39). 

Fifth. — The  bills  of  costs  as  taxed  by  him,  in  the  manner 
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in  which  bills  of  costs  are  taxed  in  the  prothonotary's  office. 
9,16,39. 

791.  When  an  auditor  is  appointed  either  to  hear  excep- 
tions, or  to  report  distribution,  he  shall  report  the  substance  of 
the  facts  proven  before  and  found  by  him,  and  he  shall  also 
return  and  file  the  evidence  produced  before  him,  separate  and 
detached  from  his  report.     16. 

792.  The  auditor  shall  in  his  report  state  separately  and 
distinctly  the  facts  found,  the  answers  to  any  points  submitted 
in  writing  by  counsel,  and  his  conclusions  of  law,  13,  and  shall 
return  and  file  the  evidence  produced  before  him,  separate  and 
detached  from  his  report.     10,  20. 

79'^.  Where  facts  are  controverted  the  auditor  shall  report 
his  findings  thereon  in  concise  form  (after  the  manner  of  a 
special  verdict,  3,  14,  21,  26,  27,  28,  33,  35,  41);  he  shall  also 
state  concisely  the  points  of  law  raised  before  him  and  his  opin- 
ion thereon,  3,  6,  14,  21,  30,  33,  34,37,40,41.  (The  testi- 
mony, documentary  or  otherwise,  shall  be  returned  separately 
and  filed  with  the  report.  5,  8,  15,  19,  21,  26,  27,  28,  35,  36, 
40,  41,  46,  48,  49,  51).  (Padding  shall  be  carefully  avoided 
and  the  report  shall  be  plainly  paged,  3),  showing  the  offers  of 
testimony  rejected,  with  a  distinct  statement  of  the  ground  of 
rejection.     14. 

794.  The  auditor  shall  state  in  his  report,  briefly,  the 
undisputed  facts  necessary  to  a  proper  understanding  of  the 
matter  before  him — the  disputed  facts,  if  any,  and  his  conclu- 
sions from  the  testimony,  referring  by  name  and  page  to  that 
on  which  said  conclusions  are  based — the  points  of  law  dis- 
puted, with  his  decisions  and  reasons  therefor,  17,  50,  and  the 
authorities  on  which  he  relies.     47. 

795.  When  an  account  or  schedule  of  distribution  is  neces- 
sary, it  shall  not  be  blended  with  other  parts  of  the  report,  34, 
but  stated  in  such  a  form  as  to  be  conveniently  recorded.  5,  6, 
10,  14,  17.  19,  21,  26,  27,  28,  30,  33,  35,  36,  37,  40,  41,  43,  47, 
48,  50. 

796.  Any  auditor  who  shall  be  appointed  to  distribute  a 
fund  arising  from  a  sheriff's  or  assignee's  sale,  or  an  extension 
of  real  estate,  shall  procure  from  the  prothonotary  a  certified 
list  of  the  judgments  appearing  to  be  liens  against  the  lands 
sold  or  extended,  in  the  order  in  which  they  stand  upon  the 
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judgQient  docket,  aad  the  prothoDotary  shall  mark  his  fees  for 
the  same  upon  such  list,  and  shall  be  paid  out  of  the  fund  for 
distribution,  and  this  list  shall  be  returned  by  the  auditor  and 
filed  with  his  report :  Provided,  that  upon  the  ag-reeroent  of 
the  parties  interested  in  the  question  of  appropriation,  the  pro- 
curing such  certified  list  may  be  dispensed  with.     11,  44,  45. 

797.  It  shall  be  the  dutv  of  the  auditor  to  make  out  and 
return  witli  his  report,  a  statement  of  the  liens  or  other  claims 
on  the  fund  examined  and  the  distribution  made,  which  state- 
ment, with  the  decree  of  the  court,  when  confirmed  or  modified 
by  the  court,  shall  be  recorded  in  the  proper  docket  by  the  pro- 
thonotary,  and  the  whole  report  filed  with  a  reference  to  the 
place  of  filing  entered  upon  the  record  of  the  same.     6,  37,  48. 

798.  The  reports  of  auditors  and  masters  shall  be  so 
arranged  that  they  may  be  recorded  according  to  the  Act  of 
Assembly.     5. 

799.  The  auditor  shall  state  in  his  report  how  and  to  whom 
notice  was  given,  3,  18,  which,  if  according  to  rule  or  the  order 
of  the  court,  shall  be  sufficient  evidence  of  notice  being  given. 
28,  33,  35. 

800.  The  i^uditor  shall,  in  his  report,  submit  the  form  of  an 
order  or  decree  in  accordance  with  his  opinion,  and  when  no 
exceptions  are  filed,  the  prothonotary  shall  date  the  same  and 
sign  it  **  By  the  Court,"  adding  his  own  signature.     28,  33,  35. 

801.  It  shall  be  the  duty  of  auditors  (on  the  request  of  any 
party  interested,  32),  to  annex  to  their  reports  the  testimony 
taken  before  them,  and  a  statement  or  copy  of  the  documentary 
evidence  (separately,  12).  If  the  circumstances  shall  appear  to 
require  it,  the  court  may  recommit  the  report  for  the  purpose 
of  taking  further  testimony,  and  when  such  further  testimony 
shall  be  taken  the  auditor  shall  report  upon  it.     32. 

802.  It  shall  be  the  duty  of  the  auditor,  in  addition  to  the 
distribution  of  the  fund  or  other  duty  referred  to  him,  to  report 
to  the  court  whether  the  application  for  his  appointment  was 
well  founded,  and  if  not,  to  make  suitable  recommendation  in 
regard  to  the  costs  of  the  audit.     4. 

803.  The  auditor  shall  state  in  his  certificate  to  his  report 
that  he  is  not  concerned  as  counsel  for,  nor  related  to  any  party 
to  the  matter  before  him,  nor  interested  in  the  event  of  it, 
unless  the  same  is  dispensed  with  by  leave  of  the  court.  ^  18. 
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804.  All  reports  of  auditors  shall  be  filed  in  open  court, 
unless  it  is  otherwise  directed  by  the  court,  or  agreed  upon 
between  all  the  parties  in  interest.     6,  7,  18,  27,  33,  38,  41. 

805.  The  regular  days  for  filing  reports  of  auditors  shall  be 
the  first  day  of  each  term,  and  the  same  shall  be  confirmed  abso- 
lutely on  the  following  Monday,  (third  day  of  the  next  week, 
29)  unless  exception  be  sooner  filed :  Provided,  that  if  notice 
be  given  of  the  time  of  presentation  they  may  be  filed  at  any 
time  in  open  court,  and  exceptions  must  then  be  filed  within 
four  days  (ten  days,  29)  thereafter,  or  the  report  will  be 
confirmed  absolutely.     4,  29. 

806.  All  reports  of  auditors,  aud  of  commissioners  and 
examiners  appointed  to  take  evidence  and  fiud  the  facts,  unless 
otherwise  ordered,  shall  be  filed  in  the  prothonotary's  office  at 
least  ten  davs  before  the  commencement  of  the  term  at  which 
said  reports  are  returnable.  If  no  exceptions  are  filed  to  the 
reports  of  auditors  on  or  before  the  first  day  of  the  term,  the 
same  will  be  confirmed.  And  in  case  of  reports  of  commis- 
sioners or  examiners  to  take  testimony  and  find  the  facts,  if 
no  exceptions  are  filed  on  or  before  the  first  day  of  the  term, 
the  said  reports  shall  be  conclusive  on  the  parties.  This  rule 
will  not  be  relaxed  except  for  very  special  reasons.     42. 

807.  All  reports  of  auditors  shall  be  filed  (on  the  first  day 
of  the  next  argument  court,  46,  49)  (on  a  motion  day,  24,  28, 
35)  (the  first  day  (on  Saturday,  2)  of  the  next  regular  term) 
unless  the  court  specially  extend  the  time,  and  shall  be  presented 
and  filed  in  open  court,  2,  12,  20,  24,  28,  35,  36,  37,  40,  46,  48, 
49,  51  (no  report  shall  be  filed  by  title.  2)  (Public  notice  of  the 
filing  shall  be  given  by  proclamation.  26,  28,  34).  If  no  excep- 
tions have  been  filed  with  the  auditor  the  report  shall  be 
confirmed  absolutely.     10,  12,  16,  18. 

808.  All  reports  of  auditors  shall  be  made  to  the  court  in 
session  at  its  next  meeting  after  the  completion  thereof,  of 
which  five  days  notice  shall  be  given  by  the  auditor  to  the 
parties  having  attended  the  audit.     6,  48. 

809.  Notice  of  the  presentation  of  auditor^s  reports  to  the 
court  for  confirmation  nisi,  shall  be  published  in  the  legal  news- 
paper three  days  prior  to  said  presentation.     19. 

810.  It  shall  be  the  duty  of  the  prothonotary  to  keep  posted 
in  some  conspicuous  place  in  his  office  (in  the  court  room,  26)  a 
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list  of  auditors'  reports,  giving  the  name  of  the  estate,  and  the 
time  of  filing  and  confirmation  nisi,  and  of  exceptions;  and  as  new 
reports  are  filed  at  once  add  the  same  to  such  list.  11,  43.  The 
court  will  make  the  proper  decree  in  relation  thereto,  unless 
exceptions  be  filed  within  four  days  after  notice  of  the  same 
placed  on  the  list  as  aforesaid.     26,  34,  44. 

811.  The  prothonotary  shall  prepare  a  list  of  the  auditor's 
reports  filed  at  each  term,  and  post  the  same  conspicuously 
within  the  bar,  on  the  first  day  of  the  term  ;  adding  thereto 
reports  subsequently  filed.     22. 

812.  No  exception  shall  be  received  to  the  report  of  any 
auditor  (or  master,  or  referee  in  chancery,  32)  unless  the  party 
excepting  has  filed  the  same  with  the  auditor  (master  or  ref- 
eree, 32)  by  whom  the  report  has  been  made,  whose  duty  it  shall 
be,  on  such  exceptions  being  filed,  to  reexamine  the  subject  and 
amend  his  report,  if,  in  his  opinion,  such  exceptions  are,  in 
whole  or  in  part,  well  founded,  1,  6,  12,  14,  15,  IT,  18,  20,  21, 
23,  30,  32,  36,  37,  39,  50,  and  file  it  in  open  court  after  re-writ- 
ing it,  if  amended.     9. 

813.  In  order  to  give  all  parties  in  interest  an  opportunity 
of  entering  exceptions,  no  auditor  (master  or  referee,  32)  shall 
file  his  report  until  ten  days  (five  days,  3,  8,  12,  21,  30,  37,  46, 
48,  49)  (fourteen  days,  39)  after  he  has  notified  the  parties  of 
his  intention  so  to  do,  on  a  day  designated,  and  giving  them 
an  opportunity  of  having  access  to  such  report,  1,  3,  5,  8,  9, 10, 
12,  14,  15,  16,  17,  18,  20,  23,  30,  36,  37,  45,  46,  48,  49,  60,  at 
the  prothonotary 's  office  during  that  time.  39.  (If  the  auditor 
amends  his  report  he  shall  give  a  like  notice  of  the  time  of  filing 
the  amended  report.  45).  No  exception  may  be  filed  there- 
after without  the  leave  of  the  court  for  cause  shown.  8,  9, 
12,  14,  16,  21. 

814.  All  auditors  hereafter  appointed  shall,  before  presenting 
their  reports  to  the  court,  give  notice  (five  days,  43)  (ten  days, 
13)  to  all  counsel  appearing  before  them,  and  interested  in  the 
report,  of  the  time  when  the  report  will  be  presented  for  con- 
firmation. 8, 11, 13, 21,  43,  51.  (This  provision  shall  be  inserted 
in  all  orders  issued  to  auditors,  and  the  auditor's  certificate  of 
such  notice  shall  appear  in  the  report.  2).  Such  notice  shall 
be  given  by  mail  to  parties  not  appearing  and  not  residing  at 
the  count V  seat.     13,  36. 
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815.  Exceptions  to  auditors'  reports  (unless  apparent  on  the 
face  of  the  record,  43)  shall  be  accompanied  by  an  affidavit  that  the 
same  are  not  filed  for  the  purpose  of  delay,  but  because  it  is 
believed  they  raise  questions  requiring  the  action  and  decision 
of  the  court  in  order  to  prevent  injustice.     11,  13,  26,  43,  46. 

816.  If  the  grounds  of  the  exceptions  do  not  appear  clearly 
in  the  report  or  record,  or  in  the  account  stated  by  the  auditor, 
the  facts  alleged  in  the  exceptions  must  be  verified  by  affidavit. 
7,  38. 

817.  An  exception  must  point  specifically  to  the  very  error 
of  fact  or  law  complained  of,  and  state  the  grounds  of  objection. 
27,  28,  36,  40.  General  and  vague  exceptions  will  not  be 
noticed.  33.  When  the  exception  is  to  the  auditor's  fioding  of 
a  fact,  or  omission  to  find  a  fact,  it  shall  state  how  he  should 
have  found.     9,  23,  39. 

818.  The  auditor  in  passing  upon  exceptions  shall  set  forth 
each  exception  and  his  answer  thereto  specifically.     16. 

819.  All  reports  of  auditors,  referees  and  masters,  made 
during  vacation,  and  to  which  exceptions  have  been  filed,  may 
be  filed  in  the  prothonotary's  office,  and  shall  be  at  once  placed 
on  the  argument  list. .  32. 

820.  When  exceptions  are  filed  to  the  report,  it  shall  be  the 
duty  of  counsel  to  set  forth  the  exceptions,  and  the  ruling  of  the 
auditor  thereon  fully,  and  not  simply  refer  to  it  by  number  ;  for 
example  :  The  auditor  erred  io  overruling  exception  No.  1,  which 
exception  reads  as  follows,  (here  insert  it)  and  upon  which  the 
auditor  ruled  as  follows  (here  insert).  In  like  manner  when  an 
auditor  is  requested  to  make  certain  rulings  or  findings,  and 
exceptions  are  filed  to  his  action,  the  attorney  must  set  forth  the 
point  or  fact,  and  the  ruling  thereon  fully  in  his  exception. 
Exceptions  filed  in  disregard  of  this  rule  will  be  treated  as  a 
nullity.     16. 

821.  If  the  exceptions  filed  cover  only  part  of  the  fund  to 
be  distributed,  the  court  may,  in  its  own  discretion,  confirm  the 
report  as  to  the  unexcepted  part,  and  direct  payment  thereof. 
14,  21. 

822.  The  court  may  order  distribution  of  any  portion  of 
the  fund  in  court,  not  included  in  any  controversy  as  to  the 
right  to  it,  before  or  during  the  pendency  of  the  audit,  and 
order  such  portions  as  are  embraced  therein  to  be  deposited  or 
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invested  during  such  controversy,  18,  30,  37,  48,  of  which  a 
record  shall  be  carefully  kept.     6. 

823.  On  the  hearing  of  the  question  of  confirming  or  setting 
aside  any  auditor^s  (master's  or  referee's,  32)  report,  the  party 
excepting  thereto  shall  be  confined  to  the  exceptions  made  by  him 
before  the  auditor,  20,  45,  46,  49  (master  or  referee,  32)  reserv- 
ing to  the  court,  however,  the  power  of  recommitting  the  report 
should  justice  require  it.    1,  5,  9,  14,  15,  23,  32,  36,  39. 

824.  If  the  court  think  that  a  question  of  fact  (raised  by  the 
exceptions)  ought  to  be  tried  by  a  jury  they  may  order  an  issue 
or  issues  for  that  purpose.  In  every  such  issue  the  precise  facts 
in  dispute  shall  be  distinctly  and  severally  stated,  so  that  the 
verdict  may  be  clearly  rendered.     27. 

825.  When  no  exceptions  are  filed  with  the  auditor,  referee 
or  master,  he  shall  present  his  report  at  the  next  session  of  the 
court  for  final  confirmation.      0,  32, 

826.  On  the  first  Thursday  of  the  term,  at  the  opening  of 
the  afternoon  session,  the  list  shall  be  called  and  the  reports 
confirmed  absolutely,  unless  exceptions  be  filed,  or  the  time  for 
filing  the  same  be  enlarged  ;  and  if  no  exceptions  be  filed  within 
the  time  enlarged,  confirmation  absolute  shall  be  of  course.  If 
a  report  be  filed  after  the  list  has  been  called,  notice  thereof 
must  be  given  to  all  the  parties  who  appeared  before  the  auditor, 
or  their  attorneys ;  and  thereupon  a  time  shall  be  fixed  by  the 
court,  and  notice  thereof  posted  within  the  bar,  at  which  con- 
firmation absolute  shall  be  of  course  unless  exceptions  be  pre- 
viously filed      22. 

^27.  If  no  exception  be  filed  the  report  shall  be  confirmed 
nisi  on  filing,  and  absolutely  (four  days,  11,  13,  20,  25,  26,  34, 
40,  44,  45,  46,  47,  49)  (five  days,  14,  36)  (one  week,  1,  23) 
(eight  days,  8,  41)  (ten  days,  2,  6,  7,  17,  21,  27,  28,  30,  33.  35, 
37,  38,  39,  48,  51)  (fifteen  days,  3)  (twenty  days,  43)  (three 
weeks,  19)  thereafter,  1,  2,  8,  11,  13,  14,  17,  19,  20,  23,  24,  25, 
26,  28,  30,  35,  36,  37,  39,  40,  43,  44,  45,  46,  47,  48,  49,  51,  and 
the  prothonotary  shall  on  request  make  a  minute  of  the  abso- 
lute confirmation,  3,  47,  and  enter  the  proper  decree  as  a  matter 
of  course.     33. 

828.  Upon  the  filing  of  an  auditor's  report,  confirmation 
nisi  shall  be  of  course.     22. 

829.  Exceptions  to   the   report  of  the    auditor   must  be 
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renewed  within  (four  days,  46,  49)  (ten  days,  17,  50)  after  the 
confirmation  nisi.  46,  49.  Renewal  *of  exceptions  shall  be  by 
stating  the  number  of  the  exception  renewed,  and  adding 
**  renewed,"  signed  by  the  party  or  his  attorney.     17,  50. 

830.  If  exceptions  shall  have  been  filed  before  the  auditor, 
the  report  shall  be  confirmed  nisi  on  presentation ;  and  unless 
exceptions  be  filed  to  the  ruling  of  the  auditor  on  the  exceptions 
(or  the  exceptions  filed  before  the  auditor  be  renewed  in  court) 
within  ten  days,  the  report  shall  be  confirmed  absolutely,  and 
shall  be  so  marked  by  the  prothonotary.     18. 

831.  No  report  will  be  confirmed  absolutely  upon  applica- 
tion of  the  auditor  making  the  same.     13. 

832.  If  exceptions  be  filed  (renewed,  10,  14,16,  17,  18, 
50),  the  case  shall  be  placed  upon  the  argument  list,  4,  6,  8,  10, 
12,  14, 16,  17,  18,  30,  34,  39,  44,  46,  49,  50  (for  disposition  at 
the  same  term,  13,  24),  (and  have  precedence  over  all  other  cases, 
30,  48)  provided  it  has  been  filed  fifteen  days  prior  to  said 
court.     9. 

833.  Whenever  a  distribution  of  a  fund  is  contained  in  or 
accompanies  a  report,  an  order  of  distribution  accordingly  shall 
be  considered  as  contained  in  the  confirmation  as  fully  as  if  the 
distribution  were  set  forth  and  specified  in  the  order  itself,  and 
the  order  may  be  entered  by  the  prothonotary,  and  shall  become 
effective  when  the  confirmation  becomes  absolute.     40. 

834.  Where,  in  justice  to  all  parties  in  interest,  the  cost  of 
an  audit  can  be  dispensed  with,  the  court  will  decree  distribu- 
tion ;  but  in  such  case  the  moneys  raised  by  the  sale  shall  not 
be  paid  over  until  the  expiration  of  twenty  days  from  the  date 
of  the  decree,  in  order  that  any  party  aggrieved  may  have 
opportunity  to  seek  a  review  of  the  determination  of  the 
court.     23. 

835.  No  actual  payment  shall  be  made  under  any  decree  of 
distribution,  until  twenty-one  days  after  the  date  of  such 
decree.     32. 

836.  (Wheredisputed  questions  of  law  or  fact  have  arisen,  10) 
if  no  appeal  be  taken  within  twenty  days  (twenty -one  days,  21) 
after  final  confirmation  of  a  report,  or  the  entry  of  a  decree  dis- 
tributing money,  the  money  shall  be  paid  over  according  to  the 
report  or  decree,  without  further  order,  5,  8,  11,  12,  14,  17,  18^ 
20,  21,  26,  27,  28,  33,  35,  36,  37,  40,  41,  43,  45,  46,  49,  50,  51, 
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(unless  it  be  otherwise  directed.  3).  In  other  cases  the  money 
shall  be  paid  out  at  once  on  final  confirmation  of  a  report  or 
decree  of  distribution.    10. 

837.  It  shall  be  the  duty  of  the  officer  or  party  distributing 
or  paying  out  money  in  any  manner  connected  with  proceedings 
in  court,  in  all  cases,  to  have  a  receipt  for  each  item  paid  out, 
entered  on  the  appearance  docket  (or  execution  docket,  60)  in 
the  prothonotary's  office,  or  on  the  face  of  the  proper  record  of 
the  lien  or  claim  in  whatever  office  it  exists.     5,  14. 

838.  In  cases  where  for  special  reasons  shown,  or  on  appli- 
cation of  the  officer,  the  court  has  made  an  order  or  decree  of 
distribution  of  money  not  paid  into  court,  but  remaining  in 
the  hands  of  the  officer,  he  shall,  on  payment  under  the  order  or 
decree,  cause  the  payments  made  by  him  to  be  receipted  for  on 
the  appearance  or  execution  docket  in  the  prothonotary's  office. 
18,  27. 

839.  The  officer  paying  out  money  on  a  decree  of  distribu- 
tion shall  cause  the  payments  made  by  him  to  be  receipted  for 
on  the  appearance  or  execution  docket,  17  (to  be  receipted  on 
both  the  distribution  and  lien  docket,  6,  48)  if  not  paid  into 
court,  but  remaining  in  the  hands  of  the  officer.     36. 

840.  No  decree  of  distribution  shall  be  suspended  by  an 
appeal  without  the  entry  of  security  by  the  appellant,  to  be 
approved  by  the  court  or  judge  thereof,  to  prosecute  such  appeal 
with  effect.     8,  12,  20,  46,  49.  51. 

841.  All  auditors'  reports  shall,  when  confirmed  nisi,  be 
immediately  recorded  by  the  prothonotary  in  the  proper  docket, 
and  the  cost  of  such  recording  shall  be  paid  out  of  the  fund. 
11,  45. 

842.  As  soon  as  the  time  allowed  for  exceptions  has 
elapsed  without  any  being  filed,  or  as  soon  as  the  report  is  finally 
confirmed  after  the  exceptions  have  been  disposed  of,  the  pro- 
thonotary shall  record  the  report  of  distribution,  agreeably  to 
the  Act  of  Assembly,  omitting  the  evidence,  and  the  fees  of 
recording  shall  be  allowed  by  the  auditor  in  his  report.     27,  36. 

843.  The  auditor  shall  submit  the  question  of  the  amount  of 
his  compensation  to  the  counsel  for  the  parties  who  may  be  liable 
for  the  costs,  who  may  designate  the  sum  which  they  think  ought 
to  be  paid  for  his  services.  If  this  is  done  and  the  amount  is  not 
satisfactory  to  the  auditor,  he  shall  name  the  sum  he  deems  him- 
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self  entitled  to  ;  and  if  excepted  to,  he  may  make  an  interlocutory- 
report  thereof  to  the  court  or  the  judge  at  chambers,  with  a 
statement  or  argument  in  support  of  his  charge,  and  have  his  fee 
settled  on  forty-eight  hours  notice  to  the  exceptant*s  counsel.  16. 
In  cases  where  applicable  the  compensation  shall  be  regulated 
by  Act  of  4th  June,  1879.  39. 

844.  The  compensation  of  auditors  (and  commissioners,  9) 
shall  be  limited  to  the  allowance  fixed  by  the  Act  of  4th  June, 
1879.    (P.  L.  84).     9,46,47. 

845.  Examiners,  commissioners,  and  other  referees  shall  be 
governed  also  by  the  foregoing  rules.     18. 


DIVORCE 

846.  Libels  shall  be  framed  in  general  analogy  to  bills  in 
equity  by  setting  out  the  matters  relied  on  distinctly,  in  sep- 
arate paragraphs,  consecutively  numbered,  and  containing  as 
follows : 

Paragraph  1. 

(a)  The  names  of  the  parties,  and  the  time  and  place  of  the 
marriage,  1,  and  by  whom  solemnized.     16,  39. 

(b)  The  citizenship  and  domicile  of  the  parties  respectively 
at  the  time  of  marriage,  and  since,  including  a  positive  aver- 
ment that  the  libellant  has  been  a  citizen  and  resident  of  the 
State  for  one  whole  year  previous  to  the  filing  of  the  libel.  1, 
16,  39. 

(c)  Their  present  place  of  actual  residence,  with  details  of 
street,  number,  etc.,  1,  11,  14.  20,  23  ;  and  of  the  domicile  at  the 
time  of  the  injury.     16,  39. 

847.  In  case  the  present  residence  of  the  respondent  be 
unknown  to  the  libellant,  then  an  explicit  averment  of  that  fact 
shall  be  made,  together  with  a  statement  of  the  respondent's  last 
known  residence  and  the  time  at  which  he  or  she  was  last  known 
to  be  there.     1,  11, 14,  16,  20,  23,  39. 

848.  If  the  marriage  shall  not  have  been  contracted  and  the 
present  actual  residence  of  both  parties  shall  not  also  be  within 
this  county,  then  a  full  statement  shall  be  made  of  the  time,  place 
and  circumstances  under  which  the  parties  or  either  of  them 
became  domiciled  within  the  jurisdiction  of  the  court.  1,  14, 
20,  23. 
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849.  Subsequent  paragraphs  slxall  contain  a  succinct  state- 
ment of  the  time,  place  and  circumstances  of  the  alleged  cause  of 
divorce.  Where  more  than  one  cause  of  divorce  is  alleged,  each 
shall  be  set  out  in  a  separate  paragraph.     1,  14,  16,  20,  23,  39. 

850.  The  final  paragraph  shall  contain  a  prayer  for  divorce,  a 
vinculo  matrimonii  or  a  mensa  et  thoro  as  the  case  maj  be.  1, 
14,  16,  20,  23,  39. 

851.  The  libel  shall  contain,  in  addition  to  the  matters  now 
required  to  be  set  forth  therein,  a  statement  that  the  libellant 
resides  in  this  county,  36,  and  has  resided  therein  at  least  one 
whole  year  immediately  preceding  the  presentation  of  his  or  her 
petition,  unless  at  the  time  of  the  presentation  of  the  libel  the 
respondent  resides  in  this  county,  which  fact  shall  be  averred  in 
the  libel.     18. 

852.  In  proceedings  for  divorce  the  libel  shall  contain  a 
full  and  clear  statement  of  the  following  matters : 

(a)  The  present  residence  of  the  libellant,  and  how  long  he 
or  she  has  resided  there,  and  the  immediate  prior  residence. 

(b)  The  time  and  place  of  marriage ;  and  the  name  and 
residence  of  the  officiating  magistrate  or  clergyman ;  or  if  no 
such  magistrate  or  clergyman,  then  what  marriage  ceremony 
was  observed.  If  the  name  of  the  magistrate  or  clergyman  is 
not  remembered,  then  the  name  of  some  person  or  persons  (if 
any)  present  at  the  marriage. 

(c)  The  residence  of  the  libellant  and  respondent  at  the 
time  of  marriage. 

(d)  The  present  residence  of  the  respondent,  and  how  long 
he  or  she  has  resided  there ;  or  if  the  present  residence  is  not 
known,  then  the  last  known  residence,  and  also  whether  the 
libellant  has  any  information  or  belief  as  to  the  respond- 
ent's present  residence,  and  if  so  the  name  and  place  of  such 
residence. 

(e)  The  cause  or  causes  of  divorce,  with  time  and  place 
of  occurrence,  and  where  the  parties  were  domiciled  at  the 
time.     43. 

853.  The  affidavit  to  the  libel  shall  be  in  the  form  now 
used,  as  required  by  the  Act  of  Assembly,  and  shall  be  made 
before  a  magistrate  of  this  county,  1,  23,  or  one  of  the  judges 
thereof.     20. 

8:34.  A  rule  on  the  respondent  to  appear  and  answer  within 
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thirty  days  after  the  return  day  of  the  subpoena  shall  be 
entered  of  course  by  the  prothonotary,  at  the  time  of  filing  the 
libel.     1,  20. 

855.  All  subpoenas  in  divorce  shall  be  issued  thirty  days 
before  the  return  day,  and  be  made  returnable  on  the  general 
return  day  of  the  term.     5,  14,  46,  49. 

856.  A  copy  of  the  libel  shall  be  served  upon  the  respond- 
ent with  the  subpoena.  23.  The  said  copy  shall  have  endorsed 
upon  it  a  notice  to  the  respondent  in  the  following  form : 

To  A.  B. 

the  within  named  respondent, 
You  are  hereby  notified  and  required,  within  thirty  days 
from  Monday,  the  day  of  next, 

to  cause  an  appearance  to  be  entered  for  you  in  the  Court  of 
Common  Pleas,  No.      ,  of  the  County  of  ,  and 

an  answer  to  be  filed  to  the  libel  for  divorce,  of  which  the 
within  is  a  copy. 

Note. — You  are  hereby  warned  that  if  you  fail  to  enter  an 
appearance  and  file  an  answer  as  above  notified  and  required, 
the  cause  will  proceed  without  you,  and  you  will  be  liable  to 
have  a  decree  of  divorce  entered  against  you  in  your  absence. 

C.  D., 
Attorney  for  Libellant.     1,  20. 

857.  The  subpoena  and  copy  of  libel  shall  be  served  upon 
respondents  who  have  a  known  residence  within  the  State  at 
the  time  of  service,  in  the  manner  in  which  bills  in  equity  are 
served.     23. 

858.  The  subpoena,  copy  of  libel  and  notice  to  appear  and 

answer,  shall  be  served  by  the  sheriff  upon  respondents  who 

are  within  the  county  at  the  time  of  the  service.  1,  14,  16^ 
20,  39. 

859.  Where  the  respondent  is  not  within  the  county,  but 
is  within  the  State,  the  sheriff  shall  deputize  the  sheriff  of  the 
county  where  the  respondent  may  be  found  to  serve  the  sub- 
poena, 16,  39,  with  a  copy  of  the  libel  and  notice  to  appear  and 
answer ;  and  in  such  case  the  sheriff  shall  make  return  that  the 
respondent  could  not  be  found  within  the  county,  and  he  did 
therefore  deputize  the  sheriff  of  such  other  county  to  make  the 
service,  and  shall  attach  to  his  own  return  the  af&davit  of  the 
officer  making  the  service.     1,  14,  20. 
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860.  In  all  cases,  the  officer  making  the  service  shall  make 
an  affidavit,  stating  the  time,  place  and  manner  of  serving  the 
subpcena,  copy  of  libel,  23,  and  notice  to  appear  and  answer, 
and  also  that  the  person  so  served  by  him  is  the  respondent 
named  in  the  writ,  and  his  means  of  knowing  such  fact,  1,  16, 
20,  and  a  similar  return  shall  be  made  by  the  officer  or  person 
serving  a  rule  or  notice  to  take  depositions.     14. 

861.  When  the  subpo&na  is  returned  '*  served  "  it  shall  be 
accompanied  by  an  affidavit  of  the  officer  or  person  serving  the 
same,  setting  forth  particularly  how  such  service  was  made  and 
the  time  when  the  writ  was  served,  2,  5,  7,  8,  15,  17,  32,  37,  38, 
39,  46,  47,  48,  49,  and  the  return  so  made  shall  be  regarded  as 
"  due  proof  "  of  the  facts  therein  stated.  9,  12,  18,  19,  21,  26, 
27,  28,33,  35,  36,41,  60,51. 

862.  When  the  subpoena  is  returned  non  est  inventus,  it 
shall  be  accompanied  by  the  affidavit  of  the  (libellant,  38) 
sheriff  or  officer  in  whose  hands  the  writ  was  placed  for  service, 
that  he  has  made  diligent  inquiry  for  the  respondent,  and  that 
he  or  she  could  not  be  found  within  the  county.  6,  14,  17,  38, 
46,  47,  49,  or  State.     20. 

863.  In  all  cases  of  the  personal  service  of  a  subpoena  in 
divorce  the  return  of  service  thereof  shall  set  forth  particularly 
the  place  where  it  was  made.     11,  13. 

864.  Where  the  first  subpoena  is  returned  that  the  respond- 
ent cannot  be  found  in  this  county  or  State,  (accompanied  with 
the  affidavit  of  the  libellant  that  he  or  she,  after  diligent  search 
and  inquiry,  has  been  unable  to  ascertain  the  residence  of  the 
respondent,  23)  which  return  shall  be  made  to  the  first  day  of 
the  next  term,  which  shall  commence  not  less  than  thirty  days 
after  the  filing  of  the  libel,  an  alias  subpcena  may  be  issued, 
returnable  to  the  next  or  any  subsequent  regular  term.  If  the 
second  subpoena  is  returned  that  the  respondent  cannot  be  found 
in  this  county  or  State,  the  prothonotary  shall  issue,  on  the 
application  of  the  libellant,  an  order  on  the  sheriff,  directing 
him  to  publish,  once  a  week  for  four  full  weeks  successively,  in 
(the  legal  newspaper,  1,  2)  and  two  daily  newspapers  (one,  2, 
8)  of  large  circulation,  notice  to  the  respondent,  8,  15,  32,  (in 
the  county  for  four  full  weeks,  7)  in  the  following  form : 
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To  A.  B.,  late  of  No.  street, 

,  Pennsylvania. 
Whereas,  C.  B.  your  (husband  or  wife,  as  the  case  may  be) 
has  filed  a  libel  in  the  Court  of  Common  Pleas  No.         ,  of 

County,  of  ,  Term,  18     ,  No.     , 

praying  a  divorce  against  you,  now  you  are  hereby  notified  and 
required  to  appear  in  said  court  on   or  before   Monday,  the 
day  of  next,  to  answer  the  complaint  of  the  said 

O.  B.,  and  in  default  of  such  appearance  you  will  be  liable  to 
have  a  divorce  granted  in  your  absence. 

D.  E., 
SheriflF  of 

And  the  sheriff  shall  make  due  return  of  his  action 
therein.     1,  20,  23. 

865.  If  the  first  and  second  subpoenas  are  returned  non  est 
inventus  the  notice  by  the  sheriff  by  publication  shall  be  of 
course,  and  shall  contain  the  names  of  the  parties,  and  state 
whether  for  a  divorce  from  the  bonds  of  matrimony  or  for  ali- 
mony, and  shall  call  on  the  respondent  to  appear  and  answer  on 
the  first  day  of  the  next  ensuing  term,  47,  the  publication  to 
commence  after  the  return  day  of  the  second  subpoena,  17,  and 
shall  be  published  in  some  newspaper  of  the  county,  published 
at  the  county  seat  for  four  successive  weeks.  14.  After  the 
return  day  of  such  notice  and  proof  of  its  publication  filed, 
the  petitioner,  if  the  respondent  does  not  appear,  may  proceed 
€X  parte.    5,  46,  49. 

866.  After  a  subpoena  and  alias  subpcena  siiall  have  been 
issued  and  returned  non  est  inventus,  it  shall  be  the  dutv  of  the 
sheriff  on  praecipe  of  libellant^s  attorney,  to  make  publication  of 
the  same  as  required  by  law,  (for  four  weeks,  16,  38,  39)  with- 
out further  order  of  the  court,  requiring  the  respondent  to 
appear  at  the  next  succeeding  term,  of  which  due  proof  shall  be 
ma^^e  and  filed  of  record  in  the  case.     6,.  18,  30,  37,  38,  39,  48. 

867.  When  publication  is  made  as  provided  in  these  rules, 
it  shall  be  the  duty  of  the  officer  making  the  same  to  address  a 
marked  copy  of  the  paper  containing  such  publication,  to  the 
last  known  post  office  address  of  the  party  who  is  to  be  affected 
by  such  notice,  14  ;  and  the  officer  shall  make  return  under  oath 
that  this  rule  has  been  complied  with.      But  if  no  such  post 
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office  address  is  known,  or  can  be  found  after  diligent  inquiry, 
he  shall  so  return  under  oath.     16,  46,  49. 

868.  Whenever  the  nature  and  circumstances  of  any  case 
may  require,  the  court  will  make  such  special  orders,  as  to  notice 
and  publication,  as  to  right  and  justice  may  belong.     46,  49. 

869.  In  all  cases  brought  under  the  provisions  of  the  Act 
of  20th  June,  1893,  P.  L.  471,  if  personal  service  of  the  sub- 
poena cannot  be  made  upon  the  husband  by  reason  of  his  non- 
residence  within  the  Commonwealth,  proof  must  also  be  made 
of  notice  to  him  personally  or  by  registered  letter  to  his  last 
known  place  of  residence,  20,  when,  if  the  respondent  does  not 
appear,  the  petitioner  may  proceed  ex  parte.    17. 

870.  The  counsel  for  the  respondent  shall  enter  his  appear- 
ance by  filing  a  written  order  therefor,  accompanied  by  a  letter 
of  attorney  from  the  respondent,  which  shall  be  duly  acknowl- 
edged before  the  prothonotary,  or  a  judge,  justice  of  the  peace, 
or  magistrate  of  the  county,  district  or  State  in  which  the 
respondent  may  reside,  or  if  the  respondent  be  without  the 
United  States,  then  before  an  officer  authorized  by  the  laws  of 
this  State  to  take  acknowledgments  of  deeds,  etc.,  in  a  foreign 
country.  The  said  letter  shall  be  attached  bv  the  master  to  his 
report.    1,  20. 

871.  Where  service  has  been  duly  made  either  personally 
or  by  publication,  and  the  respondent  does  not  appear,  or  having 
appeared  does  not  answer,  within  (the  first  four  days  of  the 
term,  36)  (twenty  days,  2,  5,  17,  30,  37,  46,  48,  49)  (thirty  days, 
1,  20,  23,  39)  after  the  return  day  thereof,  the  libellant  may  pro- 
ceed ex  parte,  1,  2,  5,  6,  7,  16,  17,  20,  21,  23,  30,  36,  37,  39,  46, 
48,  49,  upon  an  order  of  the  court  obtained  for  that  purpose.   4. 

872.  If  the  respondent  appears  (for  which  ten  days  after 
return  day  is  allowed,  8)  the  libellant  may  enter  a  rule  on  the 
respondent  to  answer  within  (fifteen  days,  15,)  (twenty  days,  4, 
5,  10,  21,  22,  40,  46,  49)  (thirty  days,  7,  8,  16,  38,  39)  after 
service  of  said  rule,  16,  (which  rule  shall  be  served  by-  the 
sheriff,  and  proved  in  the  same  way  as  is  directed  in  relation  to 
a  subpoena,  unless  such  rule  is  served  on  the  respondent's 
attorney  of  record.  7,  16,  38.)  In  default  of  answering,  after 
the  service  of  such  rule  (demanding  a  jury  trial,  46,  49)  the 
libellant  may  proceed  ex  parte.  4,  5,  7,  8,  10,  15,  21,  32,  38, 
39,  40,  46,  49. 
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873.  The  respondent  may,  at  any  time  within  thirty  days 
after  the  return  day,  or  afterwards  with  leave  of  the  court,  upon 
cause  shown  for  the  delay,  demur  or  answer  to  the  libel,  or  may 
demur  to  part  and  answer  to  the  rest.     1,  20,  23. 

874.  When  a  subpcena  or  alias  subpoena  has  been  duly 
served  fifteen  days  before  the  return  day,  or  publication  duly 
made,  the  defendant  shall  answer  the  libel  or  bill  within  the 
first  four  days  of  the  term ;  in  default  whereof  the  court  may, 
on  ex  parte  affidavits,  exhibits,  or  other  legal  proof,  or  by 
appointment  of  an  examiner  as  hereinafter  provided  for,  make 
such  decree  as  to  them  shall  seem  just  and  reasonable.  14.  If 
the  service  when  made  shall  not  be  fifteen  days  before  the  first 
day  of  the  term  to  which  the  writ  is  returnable,  the  defendant 
shall  be  allowed  four  days  after  the  expiration  of  fifteen  days 
from  the  time  of  service,  to  file  his  or  her  answer,  and  if  none 
be  filed,  the  court  will  proceed  as  before  provided.     27. 

875.  The  answer  shall  be  responsive  to  the'libel,  and  shall 
be  arranged  in  paragraphs  corresponding  as  to  subject-matters 
as  nearly  as  may  be  with  the  paragraphs  of  the  libel ;  but  other 
new  matters  relied  upon  by  the  respondent  may  be  set  forth  in 
subsequent  paragraphs,     l,  14,  20,  23. 

876.  Where  the  answer  shall  not  be  confined  to  mere  denial 
of  the  facts  averred  in  the  libel,  but  shall  contain  new  matters, 
the  libellant  may.  file  a  replication  to  such  new  matters  only. 
14.  No  further  pleadings  shall  be  made  by  either  party  without 
special  leave  of  the  court.     1,  20. 

877.  The  respondent  may  enter  a  rule  for  a  bill  of  particu- 
lars under  the  Act  of  25th  May,  1878,  of  course,  at  any  time 
before  filing  his  or  her  answer,  but  after  answer  filed  no  such 
rule  shall  be  entered  unless  specially  allowed  by  the  court,  1,  20, 
23,  and  the  libellant  may  do  likewise  as  to  any  new  matter  set 
up  in  the  replication.     14. 

878.  Should  the  pleadings  raise  any  issue  of  fact,  relevant 
and  material  to  the  relief  sought,  which  either  party  may  desire 
to  have  tried  by  a  jury,  an  issue  shall  be  framed  by  the  party 
desiring  such  trial,  and  presented  to  the  court  for  approval.  The 
issue  shall  not  be  a  feigned  issue,  but  an  issue  directly  framed 
on  th^  facts  alleged  and  denied  in  the  pleadings.  Such  issue 
and  trial  shall  be  of  right  at  any  time  before  the  taking  of 
testimony  upon  the  merits  of  the  case  shall  have  actually  com- 
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menced,  16,  but  thereafter  such  trial  by  jury  shall  be  allowed 
odIj  in  the  discretion  of  the  court  upon  motion  and  cause 
shown.     1,  20,  23,  39. 

879.  When  an  answer  is  filed  it  shall  state  whether  the 
respondent  demands  an  issue  to  be  tried  by  a  jury,  and  shall 
specify  the  facts  in  the  petition  w^hich  are  disputed  or  avoided, 
otherwise  a  jury  trial  will  be  token  to  be  waived  by  the 
respondent.  3,  6,  14,  18,  26,  30,  36,  37,  47,  48.  (All  material 
averments  in  the  libel  (if  an  issue  is  demanded,  8,  9,  10,  12,  16, 
27,  28,  35,  40,  46,  49,  50,  51,)  shall  be  taken  as  admitted  unless 
specially  denied  in  the  answer.  5,  8,  9, 10, 12,  14,  16, 17, 19,  21, 
27,  28,  33,  35,  40,  41,  46,  49,  51).  The  libellant  shall  thereupon 
file  a  replication,  and  the  cause  shall  be  ready  for  the  trial 
list.     47. 

880.  When  an  answer  is  filed  setting  up  facts  in  avoidance 
of  the  libel,  the  petitioner  shall,  on  or  before  the  next  term, 
deny  them,  or  they  will  be  taken  as  admitted.  If  the  respond- 
ent shall  not  in  the  answer  have  demanded  an  issue  to  a  jury, 
and  the  reply  to  the  answer  shall  not  demand  an  issue,  such 
issue  shall  be  taken  as  waived  by  all  parties.     17. 

881.  An  application  for  an  issue  must  be  made  before  the 
case  is  called  for  argument,  and  shall  set  forth  specifically  the 
matter  of  fact  on  which  the  issue  is  to  be  formed.     22. 

882.  If  an  issue  is  demanded,  the  case  shall  be  placed 
immediately  on  the  issue  docket  by  the  prothonotary.  14,  17, 
46,  49 

883.  Amendments  of  the  pleadings  may  be  allowed  in  the 
discretion  of  the  court;  but  no  amendment  of  the  libel  alleging 
a  cause  of  divorce  of  a  different  nature  shall  be  allowed.  1,  11, 
20,  23. 

884.  If  after  answer  filed  the  libellant  except  thereto,  the 
respondent  may  within  ten  days  thereafter  amend  or  file  another 
answer,  and  so  as  often  as  exceptions  be  made.  If  the  respond- 
ent docs  not  amend,  or  if  he  put  in  a  new  answer,  the  petitioner 
may  have  the  sufficiency  of  the  answer  determined  by  the  court. 
If  no  exception  be  filed,  the  libellant  shall  reply  to  the  answer 
in  writing.  Either  party  shall  be  entitled  to  a  rule  upon  the 
other  to  reply,  rejoin,  etc.,  on  fourteen  days  notice.     36. 

885.  After  the  subpoena  has  been  served,  either  personally 
or  by  publication,  and  return  thereof  has  been  duly  made,  if 
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neither  party  asks  for  a  trial  by  jury,  the  evidence  will  be  heard 
by  one  of  the  judges  in  open  court,  unless  in  his  opinion  the 
hearing  ought  to  be  held  in  chambers.  No  examiner  will  here- 
after be  appointed. 

[Stated  sessions  of  the  court  will  be  held  for  such 
hearings.] 

Either  party,  in  person  or  by  attorney,  at  least  three  weeks 
before  either  of  the  days  fixed  for  such  hearings,  may  notify 
the  prothonotary  in  writing  that  he  wishes  to  have  his  case 
heard  at  the  approaching  session  ;  or  he  may  enter  the  case  for 
hearing  in  the  watch  book  kept  in  the  prothonotary 's  office ; 
and  at  least  three  weeks  before  the  said  day  the  prothonotary 
shall  make  out  a  list  of  all  cases  so  noted  for  hearing,  giving 
them  priority  according  to  their  number  and  term,  and  shall 
post  the  list  in  some  conspicuous  place  in  his  office.  In  addition 
to  the  notice  given  by  such  posting,  at  least  ten  days  notice  of 
the  time  and  place  of  the  hearing  shall  be  given  to  the  opposite 
party  or  to  his  or  her  attorney  of  record,  unless  there  be  no 
attorney  of  record,  and  the  opposite  party  cannot  be  found 
within  the  State,  in  which  event  notice  shall  be  given  by  pub- 
lishing the  time  and  place  of  the  hearing  in  one  newspaper  in 
the  county  once  a  week  for  two  successive  weeks,  the  first  of 
which  publications  shall  be  at  least  ten  days  before  the  time  of 
the  hearing,  and  by  mailing  postpaid  a  marked  copy  of  each 
issue  of  the  newspaper  containing  such  notice  to  the  last  known 
post  office  address  of  such  opposite  party.  If  this  notice  is 
given  by  publication,  the  court  will  not  begin  the  hearing  of  the 
evidence  until  satisfactory  proof  is  made  that  the  opposite  party 
could  not  be  found  within  the  State.     12. 

886.  At  the  hearing,  all  witnesses  residing  within  the  State, 
within  120  miles  of  the  county  seat,  unless  unable  to  attend  for 
some  legally  sufficient  reason,  must  appear  and  give  their  testi- 
mony orally.  Notes  thereof  will  be  taken  by  the  official  stenog- 
rapher, and  transcribed  and  filed  of  record,  unless  the  court 
directs  otherwise.  The  testimony  of  witnesses  residing  out  of 
the  State,  or  beyond  the  distance  above  specified,  or  of  those 
who  may  be  unable  to  attend  for  some  legally  sufficient  reason, 
may  bie  taken  by  deposition  under  a  rule  or  commission  as  in 
other  cases,  except  that  a  special  order  as  to  the  manner  of 
giving  notice  of  the  time  and  place  of  executing  the  rule  or  the 
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commission  must  be  applied  for,  whenever  there  is  no  attorney 
of  record,  and  the  opposite  party  cannot  be  found  within  the 
State. 

After  the  evidence  has  been  oflFered,  if  either  party  wishes 
to  argue  orally  thereon,  he  will  be  heard  at  the  next  argument 
court,  as  if  he  had  made  formal  motion  for  or  against  a  decree ; 
but  if  neither  party  wishes  to  make  an  oral  argument,  briefs 
upon  the  law  and  the  facts,  or  upon  either,  may  be  handed  to 
the  court  within  ten  days  after  the  hearing  of  the  evidence  has 
been  finished.     12. 

887.  The  proof  in  all  proceedings  in  divorce  in  which  a 
jury  trial  is  not  demanded,  shall  be  taken  before  one  of  the 
judges  of  the  court  at  chambers.  Witnesses  residing  within 
the  county,  or  in  the  State  within  forty  miles  of  the  county 
seat,  shall,  if  able  to  attend,  appear  and  give  their  testimony 
orally,  notes  of  which  shall  be  taken  by  the  court  stenographer, 
and  after  having  been  duly  transcribed,  shall  be  filed  of  record 
in  the  case.     45. 

888.  On  the  first  Monday  of  February,  annually,  the  court 
shall  appoint  a  standing  master  and  examiner,  in  divorce  cases, 
who  shall  take,  subscribe  to  and  file  with  the  record  of  his 
appointment,  an  oath  that  he  will  discharge  the  duties  of  his 
ofiice  with  fidelity  and  to  the  best  of  his  ability;  who  shall  act 
until  his  successor  shall  have  been  appointed  and  duly  qualified, 
and  to  whom  shall  be  referred  all  matters  in  divorce,  involving 
inquiry  into  facts  or  the  taking  of  testimony,  except  where  an 
issue  shall  have  been  formed ;  by  and  before  whom  such  inquiry 
shall  be  made  and  testimony  taken,  and  upon  which  he  shall 
report  to  the  court  the  facts  found  by  him,  together  with  the 
conclusions  of  law  arising  therefrom,  and  such  recommendation 
or  decree  as  the  case  shall  warrant:  Provided,  that  for  cause 
shown  the  court  may  appoint  a  master  and  examiner  pro  hac 
vice.  Cases  will  be  referred  to  the  master  to  be  heard  ex  parte, 
on  motion  of  the  libellant,  at  any  time  after  the  return  day,  if 
the  subpoena  has  been  served  at  least  fifteen  days  before  the 
return  day,  and  no  appearance  has  been  entered.     13. 

889.  When  a  case  is  ready  to  be  proceeded  with,  either 
upon  an  answer  not  demanding  a  trial  by  jury,  or  ex  parte^  an 
examiner  (master,  1,  16,  16,  20,  39)  (commissioner,  22,  23,  24, 
27)  shall  be  appointed  by  the  court,  upon  the  motion  of  either 
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party,  21,  32  (or  the  parties  may  agree  upon  a  commissioner, 
47),  to  take  the  depositions  of  witnesses  to  prove  the  truth  of 
the  facts  set  forth  in  the  libel  and  answer,  6,  7,  8,  9,  10,  11,  15, 
18,  1 9,  22,  23,  24,  26,  27,  28,  30,  35,  36, 40,  41,  43,  46, 49, 51,  (and 
to  report  his  findings  of  fact,  with  his  opinion.  16,  39).  The 
motion  shall  be  made  in  writing,  upon  a  regular  motion  day  of 
the  court.  1,  20.  But  the  court  may  require  the  testimony  to 
be  taken  in  open  court,  and  decline  to  appoint  an  examiner.  47. 

890.  Examiners  in  divorce  must  be  members  of  the  bar.  2, 
3,  27,  46,  49. 

891.  No  suggestion  or  agreement  from  parties  or  counsel  as 
to  the  person  to  be  appointed  master  (or  examiner)  will  be 
received  under  any  circumstances.     1,3,  16,  20,  39. 

892.  When  a  commissioner  is  appointed,  he  shall  give  notice, 
and  be  sworn,  as  is  provided  for  auditors.     32. 

893.  (If  the  respondent  has  appeared,  16)  the  master  (or 
examiner)  shall  give  ten  days  (fourteen  days,  16,  39)  written 
notice  to  the  counsel  of  both  parties  of  the  time  and  place  of 
taking  testimony,  2,  11,  39  (if  resident  in  the  county.  24).  If 
there  shall  be  no  appearance  for  the  respondent,  the  notice  shall 
be  given  to  him  or  her  personally,  if  possible,  or  if  not,  then  by 
leaving  it  at  his  place  of  residence,  or  by  registered  letter  to  the 
address  where  the  master  (or  examiner)  shall  have  reason  to 
believe  it  will  be  most  likely  to  reach  him  or  her,  1,  11,  20,  and 
by  filing  for  twenty  days  in  the  prothonotary 's  office.     18. 

894.  It  shall  be  the  duty  of  the  master  and  examiner  to 
notify  the  respondent  of  the  proceeding,  if  his  or  her  residence 
or  address  can  be  obtained.     15,  19,  30,  43. 

895.  The  examiner  shall  give  the  respondent  ten  days  (five 
days,  26,  27,  28,36,  41)  (twenty  days,  8)  notice  of  the  time  and 
place  of  taking  testimony,  personally  if  the  respondent  can  be 
found,  8,  17,  19,  26,  27,  28,  35,  36  (together  with  a  copy  of  the 
interrogatories.  23).  In  other  cases  notice  will  not  be  required.  41. 

896.  If  the  respondent  cannot  be  found,  due  proof  that 
notice  of  the  time  and  place  of  meeting  has  been  posted  in  a 
conspicuous  place  in  the  prothonotary's  office,  for  (five  days,  26, 
27,  28,  35)  (ten  days,  2,  8,  11,  19,  23)  shall  be  sufficient.  2,  8, 
11,  19,  23,  26,  27,  28,  35. 

897.  If  the  respondent  cannot  be  found  in  the  county,  and 
is  not  personally  served,  notice  shall  be  given  of  the  time  and 
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place  where  the  examiner  will  enter  upon  the  discharge  of  his 
duties,  by  (two,  37)  (three,  16, 17,  36,  39,  43,  46,  49)  (four  weeks 
notice  in  two,  24)  successive  weekly  publications  in  a  newspaper 
of  general  circulation  published  at  the  county  seat,  36,  39,  43, 
46,  49,  (the  last  of  which  shall  be  at  least  ten  days  before  the 
time  appointed,  17)  and  the  examiner  must  certify  that  the  same 
has  been  done,  and  attach  a  copy  of  the  notice  to  his 
report.     37. 

898.  No  testimony  shall  be  taken  by  the  examiner,  except 
upon  the  production  before  him  of  proof  of  service  of  notice  of 
the  time  and  place  of  taking  of  such  testimony  upon  the  respond- 
ent ;  or  upon  the  production  of  an  order  of  the  court  directing 
the  case  to  proceed  ex  parte.     4. 

899.  The  examiner  shall  not  sit  as  such  until  satisfied  that 

■ 

at  least  five  days  (ten  days,  10),  notice  of  the  time  and  place  of 
sitting  has  been  given  to  the  respondent,  (unless  such  respondent 
cannot  be  found  within  the  jurisdiction,  when  notice  conspicu- 
ously posted  for  five  days  (ten  days,  10)  (twenty  days,  18),  in 
the  prothonotary's  office  shall  be  deemed  sufficient,  10,  14,  21,  40, 
51)  (who  has  been  served  with  the  writ,  if  he  can  be  found. 
If  the  respondent  cannot  be  found,  the  hearing  may  proceed 
without  notice  to  him.  9).  The  examiner  must  certify  to  the 
fact  and  kind  of  notice ;  otherwise  the  court  will  not  act  on  the 
depositions.     51. 

900.  When  advertisement  is  made,  a  copy  of  the  newspaper 
containing  the  publication,  shall  be  sent  to  the  respondent's 
address,  if  known,  a  reasonable  time  before  the  taking  of  depo- 
sitions.  ,16,  24. 

901.  When  a  case  is  ready  for  hearing,  either  upon  answer 
not  demanding  a  trial  by  jury,  or  ex  parte,  the  libellant  shall  file 
his  or  her  interrogatories  to  be  propounded  to  wiUiesses  before 
the  examiner  (commissioner,  23)  to  be  appointed  by  the  court. 
2,  7,  23,  32,  38. 

902.  The  respondent  shall  be  at  liberty  to  file  cross-inter- 
rogatories to  the  libellant's,  at  any  time  before  the  expiration 
of  the  ten  days  notice  to  the  respondent.     2,  7,  23,  32,  38. 

903.  If  the  respondent  desires  to  examine  witnesses,  he  or 
she  may  file  interrogatories  in  the  same  manner,  giving  the 
same  notice,  and  the  libellant  may,  in  like  manner,  file  cross- 
interrogatories.     2,  7,  23,  32,  38. 
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904.  Where  an  appearance  is  entered,  a  copy  of  the  inter- 
rogatories shall  be  served  on  the  respondent,  at  least  ten  days 
before  the  examination  of  libellant's  witnesses  is  to  take 
place.     32. 

905.  In  all  cases  of  divorce  for  alleged  desertion,  in  which 
there  is  no  appearance  by  the  respondent,  or  the  proceedings 
are  ex  parte,  it  shall  be  the  duty  of  the  prothonotary  to  attach 
to  the  rule  or  commission  for  taking  depositions,  the  following 
cross-interrogatories,  to  be  answered  by  the  witnesses: 

1st.  State,  if  you  know^,  the  cause  or  alleged  cause  of  the 
separation  of  the  parties  and  the  desertion  of  the  respondent, 
and  how  you  learned  the  same  ? 

2nd.  Do  you  know  of  your  own  knowledge,  or  by  report, 
where  the  respondent  now  resides  ?  If  yea,  state  the  latest 
knowledge  on  the  subject. 

And  it  shall  be  competent  for  the  court,  at  any  stage  of  the 
cause,  to  make  any  further  order  respecting  notice  to  the 
respondent,  of  the  proceedings  in  court,  that  it  may  deem  just 
and  proper.     6,  37,  48. 

906.  In  all  cases  of  divorce,  where  the  proceedings  are  ex 
parte,  it  shall  be  the  duty  of  the  prothonotary  to  attach  to  the 
commission  to  the  examiner,  the  following  cross-interrogatories, 
which  shall  be  propounded  to  each  witness — the  cause  of  com- 
plaint set  forth  in  the  libel  and  noted  in  the  commission  by  the 
prothonotary  to  be  first  stated  to  the  witness  by  the  examiner — 
viz: 

1.  Do  you  know  or  have  you  any  reason  to  believe  that 
the  parties  have  cohabited  together  since  the  cause  of  complaint 
arose?  If  so  to  what  extent  and  how  do  you  know  it,  and 
what  reason  have  you  for  so  believing  ? 

2.  Have  you  any  knowledge  of  the  cause  of  the  separation 
of  the  parties?  If  so  state  the  same,  and  how  do  you 
know  it? 

3.  Have  you  any  knowledge  of  any  conduct  showing  any 
secret  agreement,  understanding  or  collusion  between  the  parties 
for  the  purpose  of  conniving  at  a  divorce?  If  so,  state  what 
you  know. 

4.  Have  you  any  knowledge,  by  report  or  otherwise, 
where  the  respondent  now  is  or  resides?  If  any,  state  what 
you  know.     18,  30. 
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907.  M^hen  testimony  is  to  be  taken  before  a  magistrate 
or  commissioner,  if  personal  notice  has  not  been  given,  he  must 
publish  in  a  public  print,  within  the  county  where  the  testimony 
is  to  be  taken,  in  two  consecutive  weekly  numbers  thereof,  full 
notice,  giving  the  names  of  the  parties  and  of  the  court,  and  of 
the  time  and  place  when  and  where  the  examination  will  take 
place,  and  he  must  certify  that  the  same  has  been  done,  and 
attach  a  copy  of  the  publication  to  his  return.  The  testimony 
thus  taken  must  be  enclosed  in  an  envelope,  carefully  sealed  and 
directed  to  the  prothonotary  of  the  court,  by  whom,  or  by  a 
judge  of  the  court,  it  shall  be  opened  and  regularly  filed  with 
the  other  papers  of  the  case.     6. 

908.  Testimony  may  betaken  de  bene,  if  necessary,  on  appli- 
cation to  the  court,  or  a  judge  thereof  in  vacation,  for  cause 
shown.     4. 

909.  Testimony  out  of  the  State  may  be  taken  on  a  com- 
mission as  in  other  cases.     2,  45. 

910.  The  testimony,  when  taken  before  a  magistrate  or 
commissioner,  must  be  enclosed  in  an  envelope,  carefully  sealed 
and  directed  to  the  prothonotary,  by  whom,  or  a  judge  of  the 
court,  the  same  may  be  opened.     37. 

911.  In  all  cases  where  there  is  no  return  of  personal 
service,  and  no  appearance  is  entered  for  the  respondent, 
it  shall  be  the  duty  of  the  master,  before  proceeding  to  take  the  tes- 
timony upon  the  merits  of  the  case,  to  inform  himself,  by  exami- 
nation of  the  libellant,  and  bv  such  other  means  as  he  shall  deem 
conducive  to  the  purpose,  of  the  residence  and  address  of  the 
respondent ;  and  thereupon  the  master  shall  use  every  exer- 
tion, by  personal  inquiry  within  the  county,  or  by  registered 
letters  outside  of  the  county,  and  in  case  of  failure  by  these 
means,  then  by  advertisement  in  such  newspaper  or  newspapers, 
as,  in  the  opinion  of  the  master,  will  be  most  likely  to  reach 
the  respondent,  once  a  week  for  four  full  weeks,  and  by  any 
other  means  available,  to  give  actual  notice  to  the  respondent 
of  the  application  for  a  divorce,  the  grounds  thereof,  the  name 
and  address  of  the  master,  and  the  time  and  place  of  taking 
testimony  in  the  cause :  Provided,  that  in  cases  in  which  the 
respondent  was  last  known  to  reside  and  last  heard  of  in  the 

county  of ,  it  shall  not  be  necessary  to  advertise 

such  notice.     Thereafter  the  master  may  proceed  to  take  the 
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testimony  upon  the  merits  of  the  cause,  but  he  shall  not  file  his 
report  until  be  is  satisfied  that  all  means  available  have  been 
used  to  give  actual  notice  to  the  respondent ;  and  the  efforts  to 
that  end  shall  be  set  forth  in  the  report.     1,  16,  20,  39. 

912.  It  shall  not  be  necessary  in  any  proceeding  for  divorce 
(if  the  writ  has  been  personally  served,  9, 12,  16,  39,  41,  46,  49, 
51)  to  prove  the  fact  or  time  of  marriage,  but  the  allegation  in 
the  libel,  that  on  a  certain  day  a  marriage  was  celebrated 
between  the  parties,  shall  be  taken  as  true,  unless  the  respond- 
ent files  an  answer  under  oath  denying  such  allegation.  8,  9, 
12,  13,  16.  18,  26,  27,  28,  29,  35,  39,  41,  46,  49,  51. 

913.  No  testimony  shall  be  taken  on  behalf  of  the  respond- 
ent, nor  shall  cross-examination  of  libellant^s  witnesses  be  per- 
mitted, until  an  answer  is  filed,  and  the  prothonotary's  certificate 
thereof  produced  before  the  commissioner.     22. 

914.  The  master  shall  make  inquiry  of  the  witnesses  and 
report  to  the  court  the  ages  of  the  libellant  and  respondent,  and 
the  number,  names,  ages  and  residence  of  their  children,  if  they 
have  any ;  and  in  cases  where  the  subpcBna  has  not  been  per- 
sonally served,  or,  after  publication,  no  appearance  has  been 
entered  for  the  respondent,  and  the  other  means  of  giving  actual 
notice  to  the  respondent  shall  have  failed,  the  master  shall,  if 
possible,  give  written  notice  of  the  proceedings  to  such  children 
of  the  respondent  as  have  attained  their  inajority,  or  if  there 
are  none,  then  to  the  parents,  brothers  and  sisters  or  other  near 
relatives  of  the  respondent,  requesting  them  to  assist  him  in 
giving  actual  notice  to  the  respondent,  and  report  to  the  court 
what  eff'orts  he  has  made  to  effect  such  notice,  and  the  result 
thereof.     1 ,  20. 

915.  Where  the  residence  of  either  or  both  parties  is  given 
as  within  this  county,  the  master  shall,  by  personal  inquiry, 
satisfy  himself  and  report  to  the  court,  whether  the  stated  resi- 
dence is  correct  and  bona  fide,  and  the  length  of  time  the  libel- 
lant has  resided  in  this  State,  and  also  whether  the  respondent 
has  ever  resided  in  this  State,  and  if  so,  when  and  where.  In 
case  the  residence  of  either  party  is  given  as  in  another  county 
of  this  State,  the  ma.ster  shall  make  such  inquiries  by  letter  to 
the  sheriff  of  such  other  countv.     1,  20. 

916.  When  a  case  is  ready  to  proceed  to  the  testimony  upon 
the  merits,  the  master  shall  examine  each  witness  specially  and 
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in  detail  upon  all  the  matters  set  forth  in  the  libel  and  the 
answer,  and  upon  such  other  matters  as  may  appear  to  be  rele- 
vant and  material.  And  it  shall  be  his  duty,  whether  requested 
by  either  of  the  parties  or  not,  to  summon  and  examine  such 
witnesses  as  he  may  have  reason  to  believe  have  knowledge  of 
any  matters  relevant  and  material  to  the  just  and  proper  deter- 
mination of  the  cause.     1,  20. 

917.  Neither  party  shall  be  allowed  to  examine  any  wit- 
ness called  in  his  or  her  behalf  until  after  the  master  shall  have 
finished  his  examination  of  such  witness,  but  after  the  master's 
examination  of  such  witness,  the  party  calling  him  may  sup- 
plement his  examination  in  chief,  and  upon  the  conclusion  of 
such  supplementary  examination  the  opposite  party  may  cross- 
examine.     1,  20. 

918.  The  master  shall  have  the  usual  powers  of  a  master 
in  equity,  in  regard  to  the  detention  of  witnesses  for  examina- 
tion, and  the  general  course  of  the  proceedings  before  him,  sub- 
ject to  the  directions  of  the  court  from  time  to  time  upon  motion 
of  either  party.  When  objection  is  made  to  the  competency  or 
relevancy  of  testimony,  the  master  shall  note  the  objection,  and 
thereupon  proceed  to  take  the  testimony  subject  to  the  objec- 
tion.    1,  20. 

919.  The  proceedings  before  the  master,  and  upon  excep- 
tions to  his  report,  shall  be  governed  by  the  practice  in  courts 
of  equity  so  far  as  the  same  may  be  applicable ;  and  he  shall 
cross-examine  in  bis  discretion  any  witness  produced  before 
him,  or  order  the  propounding  of  additional  interrogatories  to 
witnesses  examined  upon  commission.  He  may  also,  in  his 
discretion,  refuse  to  proceed  in  a  cause  until  certain  testimony 
required  and  indicated  by  him  shall  have  been  produced ;  but 
in  such  case  the  party  may  apply  to  the  court  for  an  order  upon 
the  master  to  proceed,  before  the  granting  of  which  the  court 
shall  receive  from  the  master  a  report  in  writing  setting  forth 
what  he  has  required  from  the  party  and  his  reasons  therefor, 
whereupon  the  court  shall  make  such  order  as  the  case  may 
require.     13. 

920.  In  taking  testimony  in  proof  of  the  cause  of  divorce, 
the  examiner  .shall  require  of  the  witnesses  precise  details  of  the 
facts  proving  the  charges  (and  upon  such  other  matters  as  may 
be  relevant  and  material,  15),  and  shall  not  return  general 
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affirmative  or  negative  answers  to  the  questions  proposed  by 
the  interrogatories  or  any  cross-interrogatories.  2,  7,  8,  23, 
32,  38. 

921.  In  ex  parte  proceedings  the  proof  shall  contain  evi- 
dence of  the  marriage,  citizenship  and  residence  of  the  libellant, 
and  the  desertion  or  other  grounds  of  divorce  as  alleged  in  the 
libel  and  required  by  law,  and  also  of  the  non-residence  of  the 
respondent  in  the  county,  otherwise  the  decree  will  not  be  made. 
6,  30,  37,  48. 

922.  The  master  shall  keep  minutes  of  his  meetings,  noting 
the  attendance  and  adjournments,  and  at  whose  instance  the 
adjournments  are  had,  and  annex  the  same  to  his  report.  39.  If 
either  party  shall  be  of  opinion  that  the  other  party,  or  the 
master,  is  unnecessarily  or  unjustly  delaying  the  proceedings  or 
increasing  the  expense  thereof,  he  may  notify  the  master  of  his 
exceptions  in  that  regard,  and  the  master  shall  note  the  same 
in  his  report  for  such  action  of'  the  court  as  may  be  adjudged 
just  and  proper.     1. 

923.  The  master  may  at  any  time  with  the  leave  of  the 
court  require  security  for  the  payment  of  his  and  the  prothono- 
tary's  costs,  and  may  decline  to  proceed  further  until  such 
security  shall  be  entered.     1, 

924.  The  examiner  must  embody  in  bis  report  a  statement 
of  the  time  and  manner  of  service  of  notice  of  taking  the  deposi- 
tions, together  with  the  evidence  of  such  service.     43. 

925.  The  examiner  must  certify  to  the  fact  and  kind  of 
notice,  and  in  cases  falling  within  the  Act  of  20tb  June,  1893, 
P.  L.  471,  he  shall  certify  whether  the  notice  required  by  said 
Act  has  been  given,  11,  so  that  the  respondent  has  had  a 
reasonable  time  to  appear  and  defend.     20. 

926.  Upon  a  reference  to  report  a  final  decree  it  shall  be 
the  duty  of  the  master  and  examiner  to  make  strict  inquiry  into, 
and  report  specially  upon  all  facts  upon  which  the  jurisdiction 
of  the  court  is  founded,  including  the  residence  and  domicile 
of  the  respective  parties  at  the  date  of  marriage,  at  the  date 
or  dates  when  the  alleged  cause  or  causes  of  divorce  arose,  and  at 
the  date  when  the  proceedings  in  divorce  were  begun  ;  whether 
the  alleged  residence  within  the  commonwealth  has  been  bona 
fide  or  merely  pretended  and  colorable ;  whether  any  alleged 
adultery  has  been  condoned  ;  whether  any  reasonable  cause  has 


488         COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

existed  for  aoj  alleged  desertion  ;  what  circumstances  of  provo- 
cation or  palliation  have  existed,  in  cases  of  alleged  barbarous 
treatment ;  whether  any  circumstances  exist  indicating  conniv- 
ance or  collusion  between  libellant  and  respondent;  and  gen- 
erally to  find  and  report  in  each  case  as  to  whether  the  applica- 
tion for  divorce  is  properly  subject  to  the  jurisdiction  of  the 
court,  free  from  artifice  or  collusion,  founded  upon  meritorious 
and  sufficient  cause,  supported  by  competent  and  satisfactory 
evidence,  and  based  upon  lawful  and  regular  proceedings.     13. 

927.  The  examiner  shall  report  to  the  court  his  findings  as 
to  all  matters  of  fact  alleged  in  the  petition,  and  as  to  all  ques- 
tions of  law  raised  by  the  evidence  or  the  pleadings  (and  the 
form  of  decree,  18)  stating  particularly  the  time  and  place  of 
marriage,  the  domicile  of  the  parties  at  that  time,  the  time  and 
place  where  the  alleged  cause  of  divorce  arose,  and  the  domicile 
of  the  parties  at  that  time,  at  the  time  of  filing  the  libel  and  at 
the  time  of  making  the  report,  so  far  as  the  same  can  be 
ascertained.     1 1 . 

928.  The  commissioner  need  not  sum  up  the  testimony  or 
report  his  conclusions.     47. 

929.  The  master  shall  report  his  proceedings  and  the  testi- 
mony, together  with  his  opinion  of  the  case,  and  shall  append 
thereto  the  libel  and  all  subsequent  papers  filed  in  the  case  (a 
copy  of  all  returns  to  subpoenas,  rules  and  notices  and  affidavits  of 
service,  16),  with  a  copy  of  the  docket  entries  (and  minutes  of 
his  proceedings,  16),  and  shall  file  the  same  in  the  office  of  the 
prothonotary.     1,  3,  10,  16,  20,  23,  39. 

930.  After  the  proofs  have  been  completed,  and  the  case 
submitted  to  the  court  for  disposition,  no  motion  to  take  addi- 
tional testimony  will  be  entertained,  except  for  reasons  which 
would  be  sufficient  to  authorize  the  granting  of  a  new  trial. 
11,  14. 

931.  When  defence  has  been  made  and  no  issue  awarded, 
and  the  testimony  has  been  closed  and  returned  on  both  sides 
(an  application  for  an  allowance  pendente  lite  and  counsel  fee 
has  been  made,  47),  (or  when-,  at  any  preceding  stage,  excep- 
tion is  taken  and  filed  to  the  petition  or  answer  or  other  matters, 
17,  23,  45,  46,  48,  49)  the  case  shall  go  immediately  upon  the 
argument  list,  there  to  be  heard  and  disposed  of.  17,  23,  45, 
46,  47,  48,  49.     So  also  at  any  preceding  stage,  if  exception  is 
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taken  and  filed  to  the  petition  or  answer  or  other  matter,  the 
same  shall  immediately  go  upon  the  argument  list,  there  to  be 
heard  and  disposed  of.     5,  14,  16. 

932.  No  report  shall  be  acted  upon  by  the  court  until  at 
least  forty-eight  hours  have  elapsed  since  the  filing  of  the  same, 
during  which  time  either  party  may  file  exceptions  to  the  same, 
setting  forth  any  ground  of  complaint  touching  the  action  of 
the  commissioner,  or  any  reason  arising  upon  the  record  why  the 
divorce  should  not  be  granted.     23. 

933.  At  the  hearing  it  shall  be  the  duty  of  libellant's  attor- 
ney to  furnish  the  court  with  all  the  papers  and  evidence,  with 
a  brief  or  statement  of  the  case,  containing  the  alleged  cause  of 
divorce,  and  a  history  of  the  proceedings  therein,  and  prepare  a 
proper  decree  in  case  the  divorce  is  granted,  6, 11, 17,  30, 37,  45, 
47,  48,  and  if  in  the  opinion  of  the  court  a  proper  case  has  been 
made  out,  and  the  proceedings  have  been  conducted  according 
to  law  and  the  rules  of  court,  the  decree  will  be  made.     5,  46,  49. 

934.  If  the  master  recommends  a  divorce  the  counsel  for 
libellant  shall  draw  and  submit  the  decree.     16. 

935.  The  solicitor  for  the  libellant  shall  prepare  a  decree 
and  submit  the  same  to  the  court,  with  the  report  of  the  exam- 
iner, when  the  disposition  of  the  case  is  moved  for.  He  shall 
also  present  the  report  of  a  master,  or  an  abstract  from  the  testi- 
mony, showing  by  what  witnesses  the  facts  of  the  libellant's 
case  are  shown,  viz. : 

1.  Residence  of  the  libellant. 

2.  Service  on  the  respondent,  when  and  where  made. 

3.  The  marriage,  when  and  where  contracted. 

4.  The  desertion  or  other  grounds  of  divorce : 

(a)  When  did  it  take  place  ? 

(6)  Where  were  the  parties  domiciled  at  the  time  ? 

(c)  What  was  its  effect  upon  the  relations  between  the 

parties  ? 

(d)  Have  the  parties  lived  together  since  ? 

5.  If  the  case  is  one  for  alimony,  the  value  of  the  husband's 
property,  his  income,  age,  health,  and  occupation. 

6.  If  the  ground  be  adultery,  state  the  name  of  the  person 
with  whom  committed,  the  time  and  place,  when  it  first  came 
to  the  knowledge  of  complainant,  and  when  the  separation 
occurred.     4. 
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936.  When  the  commissioner's  report  is  filed,  the  protbono- 
tary  shall  enter  a  rule  to  show  cause  why  the  decree  prayed  for 
should  not  be  made.  The  case  shall  then  be  placed  upon  the 
argument  list  and  heard  in  its  order,  but  it  may  be  taken  up  at 
anv  time  bv  leave  of  the  court.     22. 

937.  When  the  report  is  laid  before  the  court  theprothono- 
tary  (the  examiner,  21,  40)  shall  append  to  the  same  the  libel, 
answer,  interrogatories,  rules  and  all  entries  made  in  the  case. 
2,7,8,15,21,32,38,40. 

938.  When  the  case  is  reached  for  hearing,  the  counsel  for 
the  libellant  shall  furnish  the  court  with  a  brief,  setting  forth 
briefly  the  facts.and  the  time  and  manner  of  service  of  the  subpoena, 
the  notice  of  taking  depositions,  and  the  rule  to  show  cause.  43. 

939.  When  the  master's  report  has  been  approved  by  the 
court,  a  rule  may  be  entered  of  course  on  the  respondent,  to 
show  cause  why  a  decree  of  divorce  should  not  be  granted.  All 
such  final  rules  for  divorce  shall  be  returnable  to  (the  first  Sat- 
urday of  each  month  and  the  third  Monday  of  September.  1), 
(the  first  day  of  the  term,  20),  and  shall  be  then  beard  on  a 
divorce  list.  Notices  of  such  rules  shall  be  served  on  the 
respondent  personally,  if  possible,  but  if  the  notice  cannot  be 
served  on  the  respondent  personally,  then  it  shall  be  served  on 
his  or  her  counsel  of  record,  if  there  be  one,  ten  days  before  the 
time  fixed  for  hearing  the  rule.  If  the  notice  cannot  be  per- 
sonally served  on  the  respondent,  and  there  is  no  counsel  of 
record,  the  libellant  shall  publish  a  notice  once  a  week  for  four 
full  weeks  in  the  legal  newspaper  and  one  daily  newspaper  in 
this  county,  and  give  such  other  notice  by  advertisement  or 
otherwise  as  the  court  may  direct  in  the  particular  case,  in  the 
following  form  : 

To  A.  B.,  late  of  No.  Street, 

,  Pennsvlvania. 

You  are  hereby  notified  that  a  final  rule  for  divorce  has 
been  granted  against  you  at  the  suit  of  C.  B.,  your  , 

which  will  be  heard  in  the  Court  of  Common  Pleas,  No.     ,  of 

,  of  Term,  18     .     No.  ,  on  Sat- 

urday, the  day  of  ,  on  which  day 

you  may  appear  and  show  cause,  if  any  you  have,  why  such 

divorce  should  not  be  granted  against  you. 

C.  D., 
Attornev  for  Libellant.     1,  20. 
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940.  In  all  cases  an  affidavit  of  the  time,  place  and  manner 
of  service  shall  be  filed,  and  in  case  of  service  on  the  counsel  of 
the  respondent,  ur  by  publication,  the  efforts  which  have  been 
made  to  serve  the  res  ondent  personally  shall  be  stated  in  the 
affidavit.     1,  20. 

941.  After  the  report  of  the  examiner  has  been  filed,  the 
libellant  shall  take  a  rule  on  the  respondent  to  show  cause  why 
the  divorce  should  not  be  decreed,  which  rule  shall  be  served  per- 
sonally (one  week,  11)  (thirty  days,  43)  before  the  return  day 
thereof;  but  if  the  respondent  cannot  be  found,  of  which  fact 
satisfactory  proof  shall  be  made  and  filed,  the  said  rule  shall 
be  published  for  (two  weeks  in  two  newspapers,  one  being  the 
legal  newspaper,  11)  (for  three  successive  weeks  in  some  news- 
paper of  the  county,  a  marked  copy  of  which  newspaper  shall 
be  sent  to  the  last  known  post  office  address  of  the  respondent. 
43).  Provided,  that  the  notice  required  by  this  rule  shall  be 
in  addition  to  all  other  notices  required  by  any  Act  of  Assem- 
bly in  particular  cases.     11. 

942.  Whenever  personal  service  is  required  to  be  given, 
such  notice  must  be  served  at  least  ten  days  before  the  hearing, 
in  the  form  and  manner  (either  of  the  forms  of  service)  pre- 
scribed by  the  Act  of  Assembly  of  13th  June,  1836,  Sec.  2,  for 
service  of  a  summons  in  a  personal  action.     43. 

943.  (In  all  cases  where  the  libel  is  returned  "served," 
32),  before  a  decree  in  divorce  is  granted,  there  shall  be  a  rule 
to  show  cause  taken  and  served  on  the  respondent.  Service  of 
this  rule  shall  be  as  follows : 

(a)  Where  the  respondent  can  be  found,  the  rule  shall  be 
served  personally  at  least  one  week  before  the  day  on  which  it 
is  made  returnable. 

(b)  Where  the  respondent  cannot  be  found,  service  shall 
be  made  by  publication  for  two  successive  weeks  in  the  paper 
designated  by  the  court  for  the  publication  of  legal  notices. 

Where  service  is  by  publication,  satisfactory  proof  shall  be 
made  that  personal  service  could  not  be  had.     32,  45. 

944.  In  all  cases  where  the  process  is  returned  non  est 
inventus  and  publication,  the  rule  for  divorce  shall  be  published 
in  two  newspapers,  designated  by  the  court,  at  least  once  a 
week  for  two  weeks  before  the  divorce  is  decreed.     32. 

945.  After  the  trial  of  an  issue  by  jury  a  rule  for  divorce 
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need  not  be  taken,  but  no  decree  shall  be  entered  until  fivedavs 
after  verdict  has  elapsed.     11. 

946.  No  decree  for  divorce  shall  be  granted  nntil  all  the 
costs  of  the  cause  are  paid,  1,  2,  3,  8,  11,  13,  15,  16,  20,  26,  32, 
39,  45  (and  so  certified  to  the  court,  14),  unless  for  special 
reasons  shown  to  the  court.     36. 

947.  Upon  proceedings  ex  parte,  a  decree  will  only  be 
made  in  open  court,  and  not  until  the  expiration  of  ten  days 
after  the  master  has  made  report.     15. 

948.  Service  of  notices  or  rules  upon  the  respondent  shall 
not  be  made  by  the  libellant,  or  the  next  friend,  or  the  counsel 
of  record.     1,  20,  39. 

949.  The  master's  fee  shall  be  ($25  and  $10  additional  for 
each  meeting  after  the  first,  1),  ($10  per  day  for  each  day  neces- 
sarily spent,  20)  in  the  discharge  of  his  duty ;  and  whenever  it 
shall  be  necessary  for  him  to  incur  any  expense  under  these 
rules  he  may  demand  from  the  libellant  the  sum  required  for 
such  expenses  before  they  are  actually  incurred ;  and  thereupon 
the  proceedings  shall  stay  until  the  said  sum  be  paid.     1,  20. 

950.  The  fees  of  the  examiner  shall  be  taxed  by  the  pro- 
thonotary  at  a  sum  not  exceeding  $10,  except  when  a  larger 
amount  is  allowed  by  the  court,  on  motion,  and  for  cause 
shown.     36. 

951.  The  commissioner  shall  be  entitled  to  charge  and 
receive  the  cost  of  publication  and  of  his  affidavit,  and  a  fee  of 
ten  dollars,  and  in  addition  thereto,  for  the  testimony  taken, 
twentv-five  cents  for  everv  one  hundred  words.     47. 

952.  When  not  more  than  a  single  day  has  been  devoted 
to  the  hearing  of  testimony  in  a  cause  or  matter  referred,  the 
fees  of  the  master  for  taking  the  testimony  and  making  his 
report,  shall  not  exceed  $10,  and  he  may  tax  $5  in  addition  for 
each  day  besides  the  first  upon  which  he  shall  have  heard  testi- 
mony or  argument.  But  the  court,  upon  application  of  the 
master,  may  make  a  special  allowance  in  a  particular  case  for 
cause  shown.     13. 


EMINENT  DOMAIN 

[See  Condemnation  Proceedings.] 
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EJECTMENT 
[See  also  H  1157,  11 58,  1397  and  1472.] 

953.  In  all  actions  of  ejectment  now  pending,  or  hereafter 
instituted,  the  plaintiff  may  file  an  abstract  of  the  title  or  facts 
on  which  he  relies  for  recovery,  giving  a  reference  to  all  records, 
and  a  concise  statement  of  all  matters  resting  in  parol,  and 
thereupon  (at  any  time  after  appearance,  11)  may  serve  upon 
the  defendant,  his  agent  or  attorney,  a  written  notice  requiring 
him  to  file  within  (ten  days,  27)  ^fifteen  days,  21,  28,  33) 
(twenty  days,  6,  9,  26,  30,  41)  (thirty  days,  13,  19,  43,  45) 
(sixty  days,  11,  35,  37)  after  service,  an  abstract  of  the  title  or 
facts,  upon  which  he  relies  for  his  defence  (together  with  the 
plea  of  '*  not  guilty,'*  11)  and  upon  failure  of  the  defendant  to 
comply  with  said  notice  (the  prothonotary  shall  enter  said  plea, 
as  of  course,  11)  (and  the  plaintiff  shall  also  be  entitled,  on 
motion  in  court,  to  such  judgment  as  may  be  warranted  by  his 
own  abstract,  6,  11,  28,  30,  33,  35,  37)  he  shall  not  be  permit- 
ted on  the  trial  to  set  up  an}'  title  in  defence.  9,  13,  19,  21,  26, 
27,  41,  43,  45. 

954.  At  any  time  after  appearance  (and  before  plea,  30) 
the  defendant  may  serve  upon  the  plaintiff,  his  agent  or  attor- 
ney, a  written  notice  requiring  said  plaintiff  to  file  within  (ten 
days,  27)  (fifteen  days,  21,  28,  33)  (twenty  days,  6,  9,  26,  30, 
41)  (thirty  days,  13,  19,  43,  45>  (sixty  days,  11,  35,  37)  after 
service,  an  abstract  of  the  title  or  facts  upon  which  he  relies  for 
recovery,  and  upon  failure  of  the  plaintiff  to  file  such  abstract, 
giving  a  reference  to  all  records,  and  a  concise  statement  of 
matters  resting  in  parol,  judgment  of  non  <  i  may  be  taken 
upon  praecipe  in  the  prothonotary 's  office.  6,  9,  11,  13,  19,  21, 
26,  27,  28,  30,  33,  35,  37,  41,  43,  45. 

955.  In  all  actions  of  ejectment  hereafter  brought,  it  shall 
be  the  duty  of  the  plaintiff,  either  by  himself,  his  agent  or 
attorney,  to  file  in  the  office  of  the  prothonotary,  on  or  before 
the  first  day  of  the  term  to  which  the  writ  is  returnable  (thirty 
days  after  return  day,  37)  a  statement  containing  a  description 
of  the  land,  together  with  the  number  of  acres  and  the  propor- 
tion thereof  which  he  claims,  and  the  purpose  for  which  posses- 
sion is  claimed,  if  such  purpose  is  limited,  and  an  abstract  of  the 
title  or  facts  on  which  he  relies  for  his  recoverv,  and  where  the 
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same  is  matter  of  record,  a  reference  thereto.  50.  On  failure 
of  the  plaintiff  to  file  such  abstract  or  statement,  judgment  of 
non  pros  shall  be  entered  by  the  prothonotary  on  praecipe  of 
defendant's  attorney.     5,  14,  17, 18,  36,  37. 

956.  The  plaintiff  having  filed  his  abstract  of  title,  the 
defendant  shall  plead  '*not  guilty,"  and  enter  his  defence,  if  any 
he  hath,  for  the  whole  or  any  part  thereof,  before  the  next  term, 
and  at  the  time  of  entering  his  plea  he  shall  by  himself,  his 
agent  or  attorney,  file  a  statement  containing  an  abstract  of  the 
title  or  facts  on  which  he  relies  for  his  defence,  whether  the  same 
be  in  writing  or  otherwise,  and  where  the  same  is  matter  of 
record  a  reference  thereto,  together  with  a  specification  of  as 
much  of  plaintiff's  title  as  he  denies.  50.  The  failure  of  the 
defendant  to  file  the  abstract  and  statement  required  by  this 
rule  shall  be  deemed  a  confession  of  the  facts  set  forth  by  the 
plaintiff,  and  that  he  has  no  defence  thereto.  And,  thereupon, 
on  motion  in  open  court,  the  plaintiff  shall  be  entitled  to  such 
judgment  as  may  be  warranted  by  the  facts  set  out  in  the 
abstract  and  statement  filed  by  him.     5,  14,  17,  18,  36,  87. 

957.  In  actions  of  ejectment  the  defendant  may  call  for  a 
bill  of  particulars  with  the  same  effect  as  in  other  cases.  On 
such  call  the  plaintiff  shall  within  ten  days  file  an  abstract  of  his 
title  and  the  facts  he  relies  on  for  a  recovery.  Where  such  bill 
of  particulars  is  furnished  on  call  from  the  defendant,  it  shall  be 
bis  duty  to  file  with  his  plea  of  not  guilty  an  abstract  of  his 
title  and  the  facts  he  relies  upon  to  defeat  the  title  of  the 
plaintiff.     32. 

958.  On  failure  of  the  plaintiff  to  file  such  bill  of  particu- 
lars when  called  for,  the  defendant  may,  on  motion  in  open 
court,  have  judgment  of  non  pros  ;  and  on  failure  of  the  defend- 
ant, in  such  case,  to  file  the  abstract  of  his  title  and  statement, 
his  plea,  if  any  there  be,  may,  on  motion  in  open  court,  be 
stricken  off,  and  judgment  for  want  of  a  plea  be  entered  against 
him.     32. 

959.  When  an  action  of  ejectment  is  at  issue,  either  party 
thereto  may  demand  from  the  other  in  writing'  to  furnish  to  the 
demandant,  within  fifteen  days  thereafter,  a  short  abstract  of 
the  title  upon  which  the  party's  claim  to  the  real  estate  is 
founded,    which  abstract   of    title    shall    be    furnished   to  the 
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demandant  at  the  expense  of   demandant    within    the   time 
aforesaid.     51 

960.  In  all  actions  of  ejectment  either  party  shall  upon  at 
least  thirty  days  written  notice  from  the  opposite  party,  his 
agent  or  attorney,  file  in  the  office  of  the  prothonotary  a 
written  statement  or  synopsis  of  all  the  documentary  proof  he 
proposes  to  offer  in  evidence  upon  the  trial,  which  statement  or 
synopsis  shall  set  forth  the  date  and  specify  the  names  of  the 
parties  to,  and  the  substance  and  nature  of  each  document  or 
instrument  of  writing,  and  shall  be  died  at  least  six  weeks 
before  the  first  day  of  the  term  at  which  the  cause  is  set  down 
for  trial,  and  no  documentary  proof  other  than  that  so  stated 
and  filed  shall  be  received  in  evidence  on  the  trial.  Provided, 
that  if  any  such  proof  shall  come  to  the  knowledge  of  such 
party  subsequently  to  the  filing  of  such  statement,  and  before 
the  day  of  trial,  he  may  furnish  a  supplementary  statement  of 
the  same,  accompanied  by  an  affidavit  that  the  same  was  not 
within  his  knowledge,  or  was  not  accessible,  at  the  time  of  filing 
such  statement,  whereupon  the  opposite  party  shall  be  entitled 
to  a  continuance,  if  taken  by  surprise.     44. 

961.  In  ejectments  (and  actions  of  trespass  where  the  title 
to  lands  comes  in  question,  20,  46,  47,  49)  either  party  (having 
filed  his  own  abstract,  10,  40)  may  obtain  a  rule  upon  his 
adversary  to  file  an  abstract  of  his  title,  and  a  specification  of 
all  special  facts  and  equitable  matters  which  he  intends  to  rely 
upon,  which  rule  shall  be  returnable  within  (fifteen  days,  3,  10, 
16,  40,  42,  47)  (twenty  days,  4)  (thirty  days,  20,  23,  39,  46,  48, 
49)  (in  the  same  time  as  rules  to  plead,  24,  25)  after  the  service 
thereof  upon  the  pariy  or  his  attorney  (and  if  not  complied 
with,  the  party  shall  be  entitled  to  a  rule  to  file  such  specifica- 
tion in  two  days,  4,  24,  25,  29,  30,  or  judgment)  ;  and  if  such 
(second)  rule  be  not  complied  with,  the  court  (the  prothonotary, 
23,  39)  will  enter  judgment  of  non  pros  or  by  default,  10, 16,  20, 
23,  24,  25,  39,  40,  42,  46,  47,  48,  49,  if  it  be  the  plaintiff,  and  if 
the  defendant  it  shall  be  taken  as  a  confession  that  be  has  no 
title      3. 

962.  The  defendant  (either  party,  28,  33),  after  having 
filed  his  abstract,  etc.,  may  enter  and  serve  a  rule  on  the  plaint- 
iff to  admit  or  traverse  the  title  and  facts  set  out  therein,  and 
if  not  denied  by  replication  (within  (fifteen  days,  17)  (twenty 
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days,  30,  36,  37)  after  notice),  they  shall  be  taken  as  admitted  od 
the  trial,     5,  17,  28,  30,  33,  36,  37. 

963.  If  the  plaintiff  shall  annex  to  his  abstract  of  title 
an  affidavit  that  he  believes  that  he  and  the  defendant  both  claim 
from  a  common  source  of  title,  to  which  his  abstract  as  filed 
shall  be  traced,  and  the  defendant  shall  afterwards  file  an 
abstract  of  title  deducing  such  title  from  another  source,  the 
plaintiff  shall  not  be  concluded  by  his  abstract  as  filed,  but  shall 
foe  at  liberty  to  file  another  abstract  deducing  title  from  the 
Commonwealth  or  otherwise.     19. 

964  For  sufficient  cause  shown,  the  court  will  enlarge  the 
time  for  furnishing  the  abstract  of  title,  4,  6,  9,  13,  14,  19,  21,  23, 
26,  27,  2'.),  30,  37,  41,  43,  45,  47,  48,  and  may  set  aside  a  judg- 
ment of  non  pros,  or  allow  the  defendant  to  file  his  abstract  of 
title,  if  the  application  is  promptly  made,  37,  at  the  next  term. 
16,  42. 

96?.  Neither  party  shall  be  entitled  to  demand  an  abstract 
while  the  case  is  on  the  trial  list.     13,  20,  45,  46,  49. 

966.  All  abstracts  of  title  and  facts  shall  be  verified  bv  the 
oath  or  affirmation  of  the  party  or  some  one  having  knowledge 
thereof.     3,  30,  37. 

967.  Abstracts  shall  contain  a  specification  of  all  facts  or 
equitable  matter  on  which  the  party  relies ;  a  reference  to  all 
records  and  abstracts  thereof;  and  as  to  deeds,  mortgages,  or 
contracts,  shall  give  their  date,  the  date  of  acknowledgment, 
and  if  recorded,  when  and  where  recorded.     13,  45. 

968.  If  either  party  relies  on  an  instrument  of  writing  not 
of  record,  he  shall  attach  a  copy  of  such  instrument  to  his 
abstract  of  title  or  statement  on  file,  otherwise  the  same  shall 
not  be  given  in  evidence  on  the  trial.     17. 

969.  The  abstracts  shall  be  as  brief  and  succinct  as  possible. 
When  recorded  papers  are  referred  to,  it  shall  only  be  necessary 
to  give  the  names  of  the  parties,  the  dates,  and  the  book  and 
page  of  the  record.     32. 

970.  Judgment  against  the  defendant  for  default  of  an 
abstract  shall  not  be  entered  before  the  second  term,  but  the 
plaintiff  may  have  his  rule  returnable  to  that  term ;  and  the 
plaintiff  may,  if  he  chooses,  put  the  case  on  the  list  for  trial  at 
the  second  term,  and  this  shall  not  prevent  him  from  taking 
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judprment  by  default  for  want  of  an  appearance,  or  for  failure  to 
file  an  abstract.     42. 

971.  Facts  and  records  averred  in  the  abstract  and  not 
denied  shall  be  deemed  admitted,  and  upon  the  trial  the  abstracts 
or  statements  on  file  may  be  offered  as  full  proof  of  the  admitted 
facts,  and  the  evidence  shall  bo  confined  to  the  facts  respectively 
denied  by  the  parties  in  their  statements  or  abstiicts.  10,  13,  14, 
17,  IS,  37,  47.  Either  party  may  ofl^er  the  opposite  party *8 
abstract  in  evidence.     11. 

072.  The  evidence  of  the  party  filing  an  abstract  or  speci- 
fication shall  be  confined  to  the  facts  therein  specified  and  set 
forth,  17,  19,  37,  50,  but  the  same  may  be  amended  subject  to 
the  rules  /governing  the  amendment  of  pleadings,  4,  18,  20,  29, 
SI,  46,  49;  and  provided,  further,  that  when  a  rule  has  been 
taken  to  file  an  abstract,  etc.,  the  case  shall  not  be  put  on  the 
trial  list  while  the  rule  is  pending.     IG,  24,  25,  47. 

973.  The  execution  and  due  I'ecording  of  all  recorded 
instruments,  and  the  regularity  of  all  public  records  to  which 
reference  is  distinctly  made  in  the  abstract  of  either  party  (and 
all  parol  contracts  distinctly  set  out,  6,  9,  30,  41,  48)  shall  be 
■deemed  admitted  unless  the  traverse  thereof  shall  distinctly 
state  the  grounds  of  objection  thereto.  6,  9,  28,  30,  33,  35,  37, 
41,  48. 

974.  If  at  the  trial  either  party  offers  in  evidence,  or  relies 
upon  other  grounds  of  objection  than  those  contained  in  the 
abstract  or  specifications,  it  shall  be  a  sufficient  reason,  if  the 
adverse  party  be  taken  by  surprise,  to  continue  the  cause,  and 
grant  a  rule  on  the  former  to  pay  the  costs  of  the  term,  and  such 
other  costs  as  the  court  may  deem  reasonable.  The  pendency  of 
a  rule  to  file  an  abstract  shall  be  no  ground  of  continuance,  unless 
the  court  be  of  opinion  that  the  cause  would  thereby  be  expe- 
dited.   28,  33,  35. 

975.  In  actions  of  ejectment  the  plaintiff  shall  be  entitled 
to  a  plea  within  thirty  days  after  the  second  term,  and  in  default 
thereof  the  prothonotary  shall  enter  the  plea  of  "  not  guilty," 
saving  to  the  defendant  the  right  to  plead  any  special  plea 
before  trial,  with  leave  of  court.     46,  49. 

976.  In  actions  of  ejectment  the  defendant  shall  file  his 
|)lea  with  his  appearance.    47. 
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977.  ActioDS  of  ejectment,  when  an  appearance  has  been 
entered  for  defendant,  may  be  ordered  for  trial,  although  defend- 
ant has  not  entered  a  plea;  the  plaintiff  or  protbonotary  may 
enter  the  plea  of  ''not  guilty"  for  the  defendant  at  any  time, 
5,  9,  14,  16,  17,  18,  27,  28,  35,  36,  41,  42,  after  the  term  to 
which  the  writ  is  returnable.     23,  39. 

978.  Where  the  defendant,  or  one  of  several,  disclaims  title 
and  denies  (or  restores,  4)  possession  of  the  land  claimed  in.  the 
action,  he  shall  file  his  afiBdavit  to  that  effect;  and  unless  the 
plaintiff  (within  20  days  after  notice,  6,  9,  10,  16,  28, 30,  35,  37, 
48)  (thirty  days,  18),  traverses  the  denial  of  possession  by  affi- 
davit filed,  the  cause  shall  stop  as  to  all  who  disclaim,  9,  10,  16, 
17,  18,  28,  30,  33,  35,  36,  37,  41,  48,  50,  but  if  the  plaintiflf 
elect  to  go  to  trial  upon  such  disclaimer,  the  cause  shall  be  tried 
on  the  issue  thus  made.    4,  6. 

979.  If  a  defendant  disclaims  as  to  part  and  offers  to  con- 
fess judgment  therefor,  and  the  plaintiff  refuses  to  accept  said 
offer,  and  does  not  on  the  trial  recover  more  than  was  embraced 
in  said  offer,  he  shall  pay  all  costs  subsequent  thereto.  4,  6,  9, 
10,  16,  17,  18,  28,  30,  33,  35,  36,  37,  41,  48,  50. 

980.  If  the  plaintiff  intends  to  claim  mesne  profits  he  shall 
give  notice  thereof  in  writing  (under  oath  or  affirmation,  2)  to 
the  defendant  or  his  attorney  of  record,  at  least  (fifteen  days,  3, 
14,  45,  50)  (twenty  days,  19,  29,  30)  (thirty  day.s,  8,  9,  11, 12, 
16,  20,  21,  23,  28,  33,  35,  36,  39,  41,  48,  51)  (six  weeks,  6,  37) 
(sixty  days,  4,  13,  22,  26,  34,  43,  44)  before  the  trial,  stating 
the  amount  claimed  and  the  length  of  time  during  which  he 
demands  such  profits,  16 ;  otherwise  he  shall  not  be  p>ermitted 
to  claim  mesne  profits  in  that  action,  2,  3,  4,  6,  8,  9,  11,  12,  13, 
14,  19,  20,  21,  23,  26,  28,  29,  30,  33,  34,  35,  36,  37,  39,  41,  43, 
44,  45,  48,  50,  51,  unless  such  statement  of  claim  be  embodied  in 
the  writ.     22. 

981.  Judgments  in  default  of  appearance  or  plea  may  be 
taken  on  motion  in  actions  of  ejectment  to  enforce  the  payment 
of  purchase  money  due  on  land  contracts,  conditioned  to  be 
released  upon  payment  of  the  balance  due  thereon  at  such  times 
as  shall  be  designated  by  the  court,  and  the  prothonotary  shall 
liquidate  such  balance  from  the  contract  between  the  parties,  or 
a  statement  thereof  under  the  oath  of  the  plaintiff.    6,  .HO,  37. 

982.  In  all  actions  of  ejectment  brought  to  compel  pay- 
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nient  of  purchase  money,  where  a  verdict  is  rendered  in  favor 
of  the  plaintiff,  and  the  land  to  be  released  in  a  time  speciOed  in 
the  verdict,  if  the  amount  found  to  be  due  is  not  paid  within 
the  time  stipulated,  the  plaintiff  will  be  permitted  to  take  out  a 
writ  of  hab.  fac.  poss.,  and  li.  fa.  for  costs.     8,  26,  29. 

983.  In  all  cases  in  ejectment  where  the  plaintiff  seeks  to 
recover  upon  an  equitable  title,  he  shall  give  notice  to  the 
adverse  party,  or  his  attorney  of  record  in  the  cause,  of  the 
ground  of  his  claim  and  the  title  on  which  his  claim  was 
founded.  In  like  cases,  where  the  defendant  relies  upon  a 
defence  purely  equitable,  he  shall  give  notice  of  the  grounds  of 
his  defence  and  the  title  on  which  it  rests,  to  the  plaintiff  or  his 
attorney  of  record  in  the  cause,  each  of  which  notices  must  be 
served  fifteen  days  before  the  time  of  trial,  and  in  default  of  so 
doing,  the  party  who  alleges  a  surprise  on  the  production  of  an 
equitable  claim  shall  be  entitled  to  the  continuance  of  a  cause  at 
the  costs  of  the  party  who  relies  upon  such  equitable  title.     21. 

984.  In  ejectment  for  purchase  money,  on  default  of  pay- 
ment in  accordance  with  a  verdict  or  award  for  plaintiff,  the 
court  will,  on  motion,  make  an  order  that  the  amount  fixed  by 
such  verdict  or  award,  with  interest  after  default,  and  costs,  be 
levied  for  the  use  of  the  plaintiff  by  a  sale  of  the  land,  the  sur- 
plus, if  any,  arising  from  such  sale,  to  be  paid  to  the  party 
entitled  thereto  as  on  other  judicial  sales:  Provided,  that  if  it 
shall  appear  on  trial  that  the  amount  paid  as  purchase  money 
is  not  equal  to  the  interest  then  due  and  one  hundred  dollars  of 
the  principal,  the  judge  or  arbitrators  shall  so  certify ;  and  in 
such  case,  on  default  of  payment,  the  judgment  for  plaintiff 
may,  on  motion,  be  made  absolute,  and  a  habere  facias  posses- 
sionem may  thereupon  issue.     22. 

985.  Where  the  plaintiff  claims  to  recover  part  or  parts  of 
a  tract  or  tracts,  and  his  writ  is  so  genera]  as  not  to  describe 
the  land  claimed  with  such  certainty  as  to  enable  the  defendant 
to  see  the  extent  and  bounds  of  his  claim,  he  shall,  on  or  before 
the  return  day  of  the  writ,  file  a  declaration  specially  describing 
the  land  claimed,  or.  file  a  draft  of  the  land  as  he  claims  it,  with 
adjoinders  thereto.     16. 

986  When  a  writ  of  estrepment  is  issued,  at  the  instance 
of  the  plaintiff,  in  any  action  of  ejectment,  the  same  shall  be 
dissolved  upon  the  application  of  the  defendant,  upon  his  giving 
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bond  to  the  plaintiff  in  a  sufficient  amount,  and  with  sufficient 
surety  or  sureties  to  be  approved  by  the  court  or  a  judge  in 
vacation,  the  condition  of  wbicii  bond  shall  be  '^  that  if  the 
plaintiff  shall  be  successful  in  the  said  action,  and  obtain  final 
judgment  therein,  and  the  defendant  shall  not  bring  a  new 
ejectment  for  the  premises  in  controversy  within  six  months 
after  the  rendition  of  such  judgment,  or  Fhall,  within  six  months 
thereafter,  bringa  new  ejectment,  and  the  same  shall  be  determined 
against  him,  so  as  to  conclude  the  right;  or  if  judgment  pass  in 
such  second  ejectment  in  favor  of  the  defendant,  and  the  plaint- 
iff shall,  within  six  months  thereafter,  bring  another  ejectment, 
and  finally  obtain  judgment  so  as  to  conclude  the  right  in  his 
favor,  the  defendant  shall  indemnify  and  pay  the  plaintiff  for  all 
waste  done  or  permitted  on  the  premises  in  controversy  from  and 
after  the  issuing  of  the  writ  of  estrepment,  and  while  and 
during  the  time  the  defendant  shall  remain  in  possession  ;^' 
which  bond  shall  be  filed  in  the  cause,  by  order  of  the  court, 
for  the  use  of  the  plaintiff.     47. 


EQUITABLE  RELIEF 
[See  Equity  and  Motions  and  Rules  to  Show  Cause.] 

EQUITY 

[See  also  2  1742.] 

987.  The  rules  of  equity  practice  adopted  by  the  Supreme 
Court  of  Pennsylvania,  May  27,  1865,  and  the  supplements 
and  additions  which  have  been  and  may  be  adopted  by  the  said 
court  are  adopted  as  the  rules  of  equity  practice  of  this  court, 
7,  9,  16,  20,  22,  23,  27,  39,  45,  46,  49,  and  ordered  to  be  recorded 
with  the  rules  of  this  court.     1 1. 

988.  The  prothonotary  shall  keep  the  files  of  each  equity 
case  separate,  and  for  this  purpose  he  shall  provide  a  suitable 
number  of  congress  tie  (or  document)  envelopes.    7,  46. 

989.  No  unprinted  papers  in  an  equity  case,  containing 
more  than  one  hundred  consecutive  words,  shall  be  filed  without 
leave  of  court,  on  motion  to  suspend  the  equity  rules,  except  in 
cases  provided  by  the  equity  rules.     16. 
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990.  Any  case  at  issue,  which  is  to  be  heard  by  the  court 
in  the  same  manner  that  an  action  at  law,  wherein  trial  by 
jury  has  been  waived,  is  now  heard  by  courts  of  law,  the  court 
shall,  at  the  instance  of  either  party,  upon  reasonable  notice  to 
the  other  party  not  exceeding  thirty  days,  hear  the  case,  and 
the  prothonotary  shall  place  notice  of  the  same  in  some  con- 
spicuous part  of  his  office,  which  shall  be  sufficient  notice  of  the 
trial  to  all  parties  concerned :  Provided  that  no  hearings  will  be 
had  in  August.     51. 

991.  The .  prothonotary  shall  prepare  an  issue  docket 
in  which  all  cases  in  equity  at  issue  shall  be  placed.     51. 

992.  Trial  lists  for  equity  cases  will  be  made  out  from 
time  to  time,  on  special  order,  as  the  business  may  require. 
Cases  for  argument  shall  be  immediately  placed  on  the  argu- 
ment list  the  same  as  other  causes.     14. 

993.  Thirty- five  days  prior  to  each  equity  term  an  equity 
trial  list  shall  be  made  up  by  the  prothonotary,  of  all  cases  at 
issue  on  matters  of  fact  for  trial  at  that  term.  The  cases  set 
down  thereon  shall  be  called  for  trial  in  accordance  with  the 
rules  provided  for  trials  of  actions  at  law,  and  the  trial  of  the 
same  shall  be  conducted  in  accordance  with  the  rules  laid  down 
by  the  Supreme  Court  with  regard  to  the  same,  and,  when 
applicable,  the  rules  governing  trials  in  actions  at  law.     7. 

994.  Immediately  after  the  arguments  in  any  trial  in  equity 
are  concluded,  counsel  for  each  of  the  parties  shall  hand  to  the 
judge  presiding,  a  brief,  either  printed  or  plainly  written,  con- 
taining in  separate  paragraphs,  numbered  consecutively,  a 
succinct  statement  of  the  several  propositions  of  law  or  fact 
contended  for,  together  with  a  reference  under  each  proposition, 
if  it  be  one  of  law,  to  the  authorities  in  support  of  it,  or  if  it  be 
one  of  fact,  to  the  pages  of  the  testimony  relied  on  as  establish- 
ing it ;  otherwise  said  propositions  may  he  considered  as 
waived      3. 

995.  After  a  trial  in  equity  has  been  had,  and  the  court  has 
filed  its  findings  of  fact  and  conclusions  of  law,  the  prothonotary 
will  notify  in  writing  the  attorney  of  each  party  in  interest. 
If  either  party  is  dissatisfied  with  the  findings  or  conclusions, 
exceptions  thereto  must  be  filed  within  ten  days  after  notice  is 
received,  unless  a  longer  or  shorter  period  be  specially  fixed; 
and  these  exceptions  will  thereupon  be  considered,  and  a  final 
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decree  entered.     Argument  upon  the  exceptions  will  not  be  of 
course,  but  only  when  ordered  by  the  court.     12. 

996.  In  cases  in  equity  tried  before  one  or  more  of  the 
judges  under  the  equity  rules,  unless  exceptions  are  filed  to  the 
findings  of  law  or  fact  within  twenty  days  after  such  findings 
have  been  filed  in  court,  a  decree  will  be  entered.     1. 

997.  In  case  exceptions  are  filed  to  the  findings  of  law  and 
fact  by  the  court,  they  will  be  heard  upon  the  general  argument 
list.     1,  23. 

998.  An  equity  argument  list  will  be  made  out  for  the 
regular  argument  days.     7,  11. 

999.  No  preliminary  injunction  will  be  granted  without 
notice  to  the  opposite  party,  except  where  the  case  is  very 
exigent,  or  the  purpose  of  the  injunction  would  be  defeated  by 
such  notice.     36. 

1000.  No  preliminary  injunction  will  be  granted  unless 
affidavits  are  filed  with  the  bill,  setting  out  and  supporting  the 
facts  therein  stated.  A  mere  general  affidavit  to  the  truth  of 
the  matters  contained  in  the  bill  will  not  be  deemed  suffi- 
cient.    36. 

1001.  Where  a  preliminary  injunction  is  issued  without 
notice  to  the  opposite  party,  the  sureties  on  the  bond  required 
by  law,  shall  make  affidavit  in  writing  that  they  are  worth,  over 
and  above  all  liabilities,  and  any  exemption  allowed  by  law,  at 
least  the  amount  of  the  penalty  of  the  bond.     36. 

1002.  Exceptions  to  injunction  bonds  shall  be  in  writing, 
and  where  the  matter  of  exception  is  not  apparent  on  the  face 
of  the  bond  or  record,  shall  be  verified  by  affidavit.  Exceptions 
must  be  filed  within  three  days  after  the  injunction  is  served, 
else  they  will  be  disregarded.  Such  exceptions  may  be  con- 
sidered by  the  court,  or  the  judge  at  chambers,  on  one  days 
notice  to  the  opposite  party,  and  if  the  bail  is  not  justified,  or 
other  sufficient  security  given,  the  injunction  shall  be  dis- 
solved.    36. 

1003.  No  testimony  in  injunction  cases  shall  be  taken  on 
either  short  rule  or  notice,  in  less  than  twenty-four  hours ;  and 
the  short  rule  may  be  entered  in  the  prothonotary's  office  as  a 
matter  of  course.     51. 

1004.  When  an  extension  of  time  to  answer  a  bill  is  asked 
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for  by  the  defendant,  and  granted  by  the  court,  the  defendant 
shall  not  afterwards  be  permitted  to  demur.     51. 

1005.  In  all  trials  and  hearings  before  the  judge  sitting  as 
chancellor,  a  stenographer  will  be  appointed  to  take,  under  the 
direction  of  the  chancellor,  full  stenographic  notes  of  the  hear- 
ing or  proceedings  that  may  be  had  before  the  chancellor  in 
such  suit,  action  or  proceeding,  and  to  furnish  him,  as  may  be 
required,  an  accurate  transcript  of  said  notes  in  long  hand, 
which  transcript  when  approved  and  certified  by  the  judge,  shall 
be  filed  and  have  the  same  force  and  effect  of  similar  transcripts 
in  the  law  court.     7. 

1006.  In  the  absence  of  an  agreement,  the  compensation 
of  the  stenographer  for  taking  and  transcribing  evidence,  and 
for  extra  time  and  services,  will  be  fixed  by  the  court  and  taxed 
with  the  costs.     7. 
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EVIDENCE 

[See  also  Books  and  Writings,  Depositions,  Ejectment,  Experts  and 
§  i  8i.  465,  491.  593»  605,  640,  656,  774,  777,  778,  780.  788,  801 
884,  885,  1220,  1282,  1442-1446,  I +50-1457,  1460-147 1,  1485, 
1495,  1509,  1729,  1731  and  1804.] 

1010.  In  any  action  brought  upon  a  contract,  the  making 
of  the  contract  and  the  execution  of  the  evidence  thereof,  will 
be  taken  to  be  admitted  on  the  trial,  unless  it  be  expressly 
denied  in  the  affidavit  of  defense  ;  and  if  the  action  is  brought 
upon  a  book  account,  every  item  therein  will  be  taken  to  be 
admitted  which  is  not  in  like  manner  expressly  disputed  in  the 
affidavit  of  defense,  unless  the  defendant  makes  oath  that  he  is 
ignorant  of  the  correctness  of  the  account,  and  demands  proof 
thereof.     12,  51. 

1011.  In  all  actions  founded  on  contract,  as  well  as  actions 
of  sci.  fa.  on  municipal  or  mechanic's  liens,  except  such  as  are 
prosecuted  or  defended  by  persons  acting  in  a  representative  or 
fiduciary  capacity,  and  not  the  original  parties  to  the  cause  of 
action,  every  material  averment  of  fact  appearing  in  the  peti- 
tion, statement  of  claim,  bill  of  particulars,  supplemental  peti- 
tion or  statement,  replication,  answer,  affidavit  of  defence, 
supplemental  answers  or  affidavits,  specifications  or  any  of  the 
pleadings,  verified  by  affidavit,  and  duly  filed  of  record  in  the 
case,  shall  be  deemed  at  the  hearing  or  trial  to  be  competent 
evidence  of  the  fact  so  alleged,  without  further  proof  than  the 
offer  of  such  averment  in  evidence;  and  no  evidence  shall  be 
admitted  to  support,  contradict,  qualify,  explain,  modify,  or 
vary  such  fact,  unless  the  adverse  party  shall  directly  and  spe- 
cifically deny  or  traverse  the  same  by  proper  plea,  verified  as 
aforesaid  and  duly  filed  of  record  in  the  case.     10. 

1012.  In  actions  on  recognizances,  judgments  and  other 
records,  except  where  the  same  are  prosecuted  or  defended  by 
persons  acting  in  a  representative  or  fiduciary  capacity,  and  not 
original  parties  to  the  cause,  every  material  fact  averred  in  the 
praecipe,  assignment  of  breaches,  bill  of  particulars,  or  state- 
ment of  claim  duly  filed,  or  writ  issued  in  the  action,  shall  be 
deemed  to  be  admitted  as  competent  evidence  upon  the  trial, 
without  further  proof,  unless  the  defendant  shall  deny  or  tra- 
verse the  same  by  proper  plea  verified  and  duly  filed  of  record 
in  the  case.     10. 
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1013.  Id  all  actions  instituted  on  any  bill,  note,  bond, 
recognizance,  deed,  mortgage,  assignment  or  other  instrument 
of  writing  for  the  payment  of  money,  or  the  performance  of 
stipulated  duties,  of  which  a  copy,  or  a  statement  of  the  place 
of  record  authorized  by  the  several  Acts  of  Assembly,  shall  have 
been  filed  at  or  before  the  time  of  filing  the  statement  (and 
served  therewith,  1,  8,  11,  13,  14,  23,  26,  29,  32,  34,  35,  41,47, 
48)  (on  or  before  the  return  day  of  the  writ,  27,  or  within  two 
weeks  thereafter,  4,  43)  it  shall  not  be  necessary  for  the  plaintiff 
at  the  trial,  to  prove  the  drawing,  acceptance,  endorsement  or 
execution  thereof  (or  demand,  non-payment,  or  non-acceptance, 
and  protest  and  notice  thereof,  1,  14,  23)  but  the  same  shall  be 
taken  to  be  admitted  unless  the  defendant,  or  some  one  on  his 
behalf  (knowing  the  facts,  30)  by  affidavit  filed  (within  the 
time  prescribed  for  filing  affidavits  of  defence,  6,  30,  37,  48)  at 
or  before  the  time  of  filing  bis  plea,  shall  h-ave  denied  that  such 
bill,  note,  bond,  recognizance,  deed,  mortgage,  or  other  instru- 
ment of  writing,  was  duly  drawn,  accepted,  endorsed  or  exe- 
cuted, 4,  5,  6,  9,  27,  28,  29,  30,  32,  33,  34,  35,  36,  37,  40,  41, 
43,  47,  48  (or  that  demand  was  duly  made,  and  payment  or 
acceptance  refused,  and  protest  duly  made,  and  notice  thereof 
duly  given.  1,  14,  23).  But  this  rule  shall  not  apply  where 
executors  or  administrators,  8,  11,  13,  44,  45,  or  trustees  or 
assignees,  26,  are  parties. 

1014.  The  above  rule,  mutatis  mutandis,  shall  apply  in 
cases  of  payment  and  set-off  pleaded,  the  defendant  filing  the 
copy  of  the  instrument  or  statement  of  place  of  record,  with  or 
before  his  plea  (or  at  any  time  subsequent  thereto,  with  thirty 
days  notice  to  plaintiff  before  the  term  at  which  the  case  shall 
be  tried,  27,  37)  and  the  plaintiff  his  affidavit  of  denial  with 
his  replication  or  before,  or  within  ten  days  (fifteen  days,  14,  43, 
47)  (twenty  days,  9,  28,  30,  33,  35,  40,  41)  (thirty  days,  48) 
after  notice.  5,  6,  9,  14,  27,  28,  30,  33,  35,  37,  40,  41,  43, 
47,  48. 

1015.  In  all  cases  where  the  plaintiff's  cause  of  action  or 
the  defendant's  set-off  is  founded  in  whole  or  in  part  on  any 
bond,  note  or  other  instrument  in  writing,  and  stated  specially 
in  the  pleadings  (or  notice  in  writing  given  fifteen  days  before 
the  first  day  of  the  week  for  which  the  cause  is  fixed  for  trial,  2) 
the  same  may  be  given  in  evidence  without  proof  of  its  execu- 
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tion  (or  of  the  baDdwriting  of  any  party  thereto,  2)  unless  the 
opposite  party  shall  (at  least  eight  days  before  the  first  day  of 
said  week,  2)  (on  or  before  twenty  days,  7,  38)  (before  the  first 
day  of  the  term  give  notice  that  he  require  such  proof  to  be 
produced,  15)  file  an  affidavit  denying):  such  execution  or  hand- 
writing :  (Provided,  that  this  rule  shall  not  apply  to  actions 
by  or  against  executors,  administrators  or  other  persons  acting 
in  a  fiduciary  capacity.  2, 15).  If  the  plaintifl'  shall  not  receive 
notice  of  such  set-off  twenty  days  before  the  first  day  of  the 
term  aforesaid,  then  the  notice  to  produce  such  proof  shall  be 
sufficient  if  given  within  two  days  after  notice  of  set-off  shall 
be  received,  7  :  Provided,  also,  the  rule  shall  apply  to  arbitra- 
tions, with  the  same  effect  in  all  respects  as  to  trials  in  open 
court.     38. 

1016.  In  actions  oh  instruments  of  writing,  a  copy  of  which 
shall  be  filed  with  plaintiff's  statement,  and  served  on  defendant 
or  his  counsel  of  record,  it  shall  not  be  necessary  for  the  plaintiff 
on  the  trial  to  prove  the  execution  thereof,  or  the  handwriting  or 
signature  of  any  person  or  party  thereto,  but  the  same  shall  be 
taken  to  be  admitted  as  alleged,  unless  the  defendant  by  affidavit 
filed  with  or  before  plea  pleaded  shall  deny  the  same.  19. 

1017.  The  above  rule  shall  apply  to  all  cases  of  set-off 
mutatis  mutandis,  the  defendant  filing  a  copy  of  the  instrument 
with  or  before  plea  pleaded,  and  the  plaintiff  his  affidavit  of 
denial  within  twenty  days.    19. 

1018.  In  actions  on  recognizances,  judgments,  mortgages, 
liens  of  mechanics  or  material  men,  municipal  liens,  transcripts 
from  the  Orphans'  Court,  or  other  records,  policies  of  insurance, 
book  accounts,  bonds,  bills,  notes  and  other  instruments  of 
writing,  and  on  all  contracts  for  the  payment  of  money, 
whether  the  same  be  in  writing  or  not,  and  in  all  actions 
founded  on  contract,  express  or  implied,  and  in  appeals  from  the 
judgments  of  justices  of  the  peace  where  the  cause  of  action  is 
of  the  same  nature,  the  plaintiff  shall,  with  or  before  bis  decla- 
ration or  statement,  where  one  is  necessary,  and  in  other  cases, 
within  ten  days  after  filing  his  prsecipe,  file  an  affidavit  con- 
taining a  specification  of  the  items  of  his  claim,  a  statement  of 
the  facts  necessary  to  support  it,  a  full  list  of  credits,  and  a 
copy  of  the  book  account  or  instrument  of  writing,  if  any,  upon 
which  he  relies  for  recovery,  or  where  the  statement  filed  con- 
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tains  these  averments,  an  affidavit  of  the  truth  of  the  facts 
averred  in-  such  statement :  Provided,  that  in  actions  brought 
upon  the  record  of  any  court  within  the  county,  or  on  the 
record  of  a  deed,  mortgage,  mechanic's  or  municipal  claim,  or 
other  instrument  of  writing  recorded  in  the  county,  a  copy  shall 
not  be  required  if  the  plaintiff  shall  in  the  affidavit  refer  par- 
ticularly to  the  office,  number  and  term,  or  book  and  page  where 
the  record  of  the  same  can  be  found.     5,  17. 

1019.  Plaintiff  having  filed  the  affidavit  required  by  this 
rule,  the  defendant  may  at  any  time  after  the  return  day  of  the 
writ  in  original  cases,  and  the  first  day  of  the  term  to  which  the 
appeal  is  entered  in  cases  of  appeals,  and  within  fifteen  days 
after  service  of  notice  of  the  filing  of  such  affidavit  served  upon 
him  or  his  attorney  erf  record,  file  an  answer  thereto,  verified  by 
affidavit,  denying  such  items  of  the  claim  as  are  not  admitted, 
and  alleging  facts  relied  upon  by  way  of  defence,  and  such 
items  of  the  claim  and  material  averments  of  fact  as  are  not 
directly  and  specifically  traversed  and  denied  by  the  answer, 
shall  be  taken  as  admitted  upon  the  trial,  50,  and  copies  of  any 
book  account,  or  instrument  of  writing  contained  in  the  affi- 
davit of  claim  and  not  denied,  shall  be  read  upon  the  trial  with- 
out the  production  of  the  original  or  proof  of  execution.     5,  17. 

1020.  If  the  answer  of  the  defendant  in  whole  or  in  part 
shall  consist  of  any  set-off,  credit  or  payment,  or  new  matter  by 
way  of  confession  and  avoidance  or  otherwise,  it  shall  be  verified 
by  affidavit,  and  shall  contain  a  specification  of  the  items  of  his 
claim,  a  statement  of  the  facts  necessary  to  support  it,  a  state- 
ment of  such  new  facts  and  a  copy  of  any  book  account,  receipt 
or  instrument  of  writing  upon  which  he  relies  (unless  it  be  mat- 
ter of  record  within  the  county,  in  which  case  a  particular 
reference  thereto  will  be  sufficient).  Notice  of  filing  such 
affidavit  containing  set-off  or  other  new  matter  shall  be  given  to 
the  plaintiff  or  his  attorney  of  record,  and  the  plaintiff  shall 
within  fifteen  days  after  such  notice  file  a  replication,  verified  by 
affidavit,  denying  such  new  matter  or  items  of  set-off  as  are  not 
admitted,  and  such  as  are  not  directly  and  specifically  traversed 
and  denied  by  the  replication,  shall  be  taken  as  admitted  upon 
the  trial,  and  copies  of  any  book  account,  receipt,  or  instrument 
of  writing,  contained  in  such  answer  and  not  denied,  shall  be 
read  upon  the  trial  without  the  production  of  the  original  or 
proof  of  execution.     17. 
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1021.  No  evidence  will  be  heard  upon  the  trial  of  the  cause 
as  to  any  facts  not  substantially  alleged  or  referred  to  as  a 
ground  of  action  or  matter  of  defence  in  the  statements  then  on 
61e  in  the  cause.  Either  party  may  at  any  time  before  the  cause 
is  placed  on  the  trial  list  supplement  his  affidavit  as  of  course, 
but  notice  of  the  filing  shall  be  given  to  the  opposing  coun- 
sel, and  shall  be  replied  to  within  fifteen  days  thereafter,  or  the 
facts  therein  stated  shall  be  deemed  to  be  admitted.  When  the 
cause  is  on  the  trial  list  as  made  out  by  the  prothonotary,  such 
supplemental  affidavit  shall  be  filed  only  by  special  allowance  of 
the  court,  and  upon  such  terms  as  to  notice,  costs  and  continu- 
ance as  may  be  deemed  just  and  proper  under  all  the  circum- 
stances of  the  case.     5,  10,  17. 

1022.  In  actions  of  assumpsit,  the  affidavit  of  defence  shall 
state  particularly  the  nature  and  character  of  the  defence,  and 
shall  be  notice  thereof  to  the  plaintiff;  and  the  defendant  shall  be 
confined  thereto  in  his  proofs  on  the  trial  of  the  cause,  unless 
on  or  before  (thirty  days  before,  4)  the  first  day  of  the  term  at 
which  the  cause  is  set  down  for  trial,  he  shall  (file  of  record  a 
supplemental  affidavit  of  defence,  and  serve  a  copy  thereof  on 
the  plaintiff  or  his  attorney,  15)  give  notice  of  the  additional 
matters  of  defence  he  proposes  to  make  use  of.     4. 

1023  In  actions  of  trespass,  and  in  actions  of  assumpsit 
where  no  affidavit  of  defence  is  required,  the  defendant  shall 
file,  with  his  plea,  a  particular  statement  of  the  nature  and 
character  of  any  special  matter  of  defence  relied  upon,  which 
shall  be  notice  thereof  to  the  plaintiff,  and  proof  of  no  other 
special  matter  shall  b^  given,  unless  on  or  before  the  first  day  of 
the  term  at  which  the  cause  is  set  down  for  trial,  he  shall  file  of 
record  a  supplemental  statement  of  his  defence,  and  serve  a  copy 
thereof  on  the  plaintiff  or  his  attorney.     15. 

1024.  In  actions  upon  deeds,  bonds,  bills  of  exchange, 
promissory  notes,  or  other  instruments  of  writing,  if  a  copy 
thereof  be  filed  thirty  days  or  more  before  the  time  of  trial  of 
any  cause,  and  notice  of  such  filing,  together  with  a  copy  of 
said  instrument,  be  served  upon  the  defendant  or  his  counsel 
not  less  than  thirty  days  before  such  time  of  trial,  it  shall  not 
be  necessary  on  the  trial  in  court,  or  before  arbitrators,  to  prove 
the  execution  thereof,  or  the  handwriting  of  the  parties,  assignors, 
drawers,  acceptors,  makers,  endorsers  or  grantors,  but  the  same 
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shall  be  taken  as  admitted;  unless  the  defendant  or  some  one 
for  him  shall,  within  fifteei\days  after  the  service  of  such  notice 
and  copy  upon  him  as  aforesaid,  file  an  affidavit  and  serve  a 
copy  thereof  upon  the  plaintiff  or  his  counsel,  denying  that  the 
same  was  executed  bv  him  or  with  his  authority,  or  that  the 
handwriting^  is  the  proper  handwriting  of  said  parties,  etc. : 
Provided,  that  where  the  action  is  based  upon  an  instrument  of 
writing  of  record  in  this  county,  no  copy  of  such  instrument  need 
be  filed  or  served  as  aforesaid,  if  the  plaintiff  in  his  notice  shall 
make  a  proper  reference  to  the  record  or  place  of  entry  of  such 
instrument.     21. 

1025.  The  same  rule,  mutatis  mutandis,  shall  apply  in  cases 
of  setoff,  the  defendant  filing  a  copy  of  the  instrument  at  least 
thirty  days  before  trial,  and  the  plaintiff  his  affidavit  within 
fifteen  davs  after  service  of  such  notice  ns  aforesaid.     21. 

1026.  That  in  all  actions  founded  upon  or  supported  by 
written  instrument  or  instruments,  where  the  original  or  a  copy 
of  such  instrument  has  been  filed  with  the  statement,  such 
instrument  shall  be  admitted  in  evidence  for  all  legal  purposes 
without  further  proof  of  handwriting  or  execution,  unless  the 
defendant,  or  someone  in  his  behalf,  shall,  in  his  affidavit  of 
defence  (within  four  weeks  after  service  of  the  rule  and  copy, 
22)  deny  the  execution  of  the  said  written  instrument.  22. 
And  in  all  cases  where  by  amendment  a  copy  of  any  instrument 
has  been  filed,  and  after  ten  days  notice  to  the  opposite  party, 
the  same  will  be  admitted  as  if  it  had  been  filed  as  hereinbefore 
directed,  unless  the  amendment  is  made  on  the  trial,  and  there 
is  no  continuance  of  the  cause  at  that  time.     18. 

1027.  Whenever  an  action  shall  be  brought  upon  any  con- 
tract, whether  or  not  the  same  be  evidenced  by  a  writing,  or  by 
matter  of  record,  if  an  affidavit  of  defence  have  been  filed,  the 
execution  of  the  contract  and  of  the  evidence  thereof  shall  be 
taken  to  be  admitted  upon  the  trial,  unless  it  shall  be  expressly 
denied  in  the  affidavit  of  defence.     8. 

1028.  When  a  policy  or  contract  of  insurance  is  declared 
on,  the  plaintiff  may  enter  a  rule  on  the  defendant  to  admit  or 
deny  the  execution  of  such  policy  or  contract ;  and  it  shall  not 
be  necessary  on  trial  to  make  proof  thereof,  but  the  same  shall 
be  taken  as  admitted,  unless  denied  by  affidavit  filed  within  four 
weeks  after  the  service  of  such  rule  on  defendant's  agent  or 
attorney.     22. 
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1029.  Id  all  actions  founded  upon  a  written  instrument,  a 
copy  of  the  same  (under  oath,  30,  33)  shall  be  filed  with 
plaintiflPs  statement  of  demand  (or  afterwards  at  least  thirty 
days  before  the  time  fixed  for  trial,  30)  otherwise  the  same  shall 
not  be  given  in  evidence,  16,  24,  30,  33,  40,  42  (but  this  rule 
shall  not  apply  to  instruments  duly  recorded  in  the  county,  47) 
and  if  such  copy  is  filed,  the  plaintiff  need  not  prove  on  the  trial 
the  execution,  assignment,  endorsement,  or  acceptance  thereof, 
but  the  same  shall  be  taken  to  be  admitted,  unless  denied  bv  the 
defendant  by  affidavit  filed  with  his  plea.     39. 

1030.  When  the  action  is  brought  in  whole  or  in  part  on  a 
book  account,  if  the  plaintiff  shall  file  with  his  declaration  a 
copy  of  his  book  entries,  with  a  statement  of  the  credits  to 
which  he  admits  the  defendant  to  be  entitled,  verified  by  an 
affidavit  (setting  forth  that  the  copy  of  the  charges  filed  is  cor- 
rectly taken  from  the  plaintiff's  books  of  original  entry  ;  that 
such  charges  were  made  at  or  about  the  time  of  their  respective 
dates;  that  the  goods  were  sold  or  delivered,  or  the  work  done, 
at  or  about  the  time  that  the  charges  were  made  in  the  books ; 
that  the  charges  are  correct  and  the  account  just ;  and  that  the 
defendant  is  not  entitled  to  any  credit,  or  to  any  other  than 
there  given),  the  account  shall  be  deemed  admitted ;  and  on  the 
trial  such  copy  and  statement,  so  verified  and  filed,  shall  be 
read  to  the  jury,  and  shall  be  evidence  of  all  such  items  as  the 
book  or  books,  if  produced  and  duly  proven,  would  be  evidence 
of;  unless  the  defendant,  at  least  twenty  days  before  the  first 
day  of  the  term  at  which  the  cause  is  set  down  for  trial  (with 
or  before  his  plea,  16,  33,  41,  42),  shall  file  his  affidavit  that  he 
verily  believes  that  injustice  will  be  done  him  unless  the  plaintiff 
be  compelled  to  produce  his  books,  41,  and  subject  himself  to  a 
cross-examination,  or  held  to  strict  proof  of  his  claim  ;  in  which 
case  such  verified  statement  and  copy  shall  not  be  received  as 
evidence.  16,  24,  25,  33,  42,  47  If  such  affidavit  is  not  filed  at 
or  before  the  time  of  putting  in  his  plea,  a  copy  thereof  must 
be  served  by  defendant  on  the  plaintiff  or  his  counsel.  11,  20, 
23,  46,  49. 

1031.  If  the  defendant  shall  twenty  days  before  the  first 
day  of  the  term  at  which  the  cause  is  set  down  for  trial  (at  or 
before  pleading,  24,  47),  file  an  affidavit  stating  that  the 
account  is  wrong  and  unjust,  and  specifying  in  what  particulars, 
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then  the  plaintiff  shall  be  required  to  prove  such  specified  parts 
or  items  of  bis  account  (and  if  the  defendant  is  sued  in  a  repre- 
sentative capacity,  notice  shall  be  suflScient,  7),  which  shall,  as 
to  all  other  items,  be  deemed  admitted  and  established  by  the 
copy  and  statement  filed  as  aforesaid.  16,  20,  24,  25,  41,  46. 
47,  49. 

1032.  If  the  defendant  shall  rely,  in  whole  or  in  part,  upon 
a  book  account  as  a  set-off  to  the  plaintiff's  claim,  and  he  shall,  at 
the  time  of  putting  in  his  plea,  file  a  copy  thereof,  duly  verified, 
the  same  shall  in  like  manner  be  evidence  on  the  trial,  unless 
the  plaintiff  shall,  within  at  least  twenty  days  (ten  days,  47) 
(two  weeks,  16)  (with  his  replication,  42)  before  the  first  day 
of  the  term  at  which  the  cause  is  set  down  for  trial,  file  a  coun- 
ter affidavit,  as  mentioned  and  specified  in  the  aforesaid  rule, 
which  shall  have  the  like  effect.  7,  16,  20,  24,  25,  42,  46, 
47,  49. 

1033.  In  all  actions  where  the  demand  or  set-off  may  be 
proved  by  books  of  original  entry,  if  the  party  shall  file  (within 
fifteen  days  from  the  return  day  of  the  writ,  43)  with  his 
declaration,  or  his  plea,  a  sworn  copy  of  his  account,  (and  a 
statement  as  to  the  character  of  the  book  and  time  of  entry,  6, 
30,  37,  48)  as  taken  from  his  original  books  of  entry  (including 
the  items,  if  any,  on  the  credit  side  of  them,  9,  19,  28,  33,  43), 
the  same  shall  be  admitted  as  evidence  where  the  book  itself 
or  any  entry  therein,  would  be  competent,  unless  the  opposite 
party,  or  some  one  in  his  behalf,  acquainted  with  the  facts,  shall, 
by  affidavit  filed  (within  the  time  for  filing  an  affidavit  of 
defence,  or  ten  days  after  defendant's  copy  is  filed,  6,  48)  at  or 
before  the  time  of  filing  his  plea  or  replication,  deny  that  he  had 
such  dealings  with  the  party  as  those  stated  in  the  account 
filed,  or  state  that  he  verily  believes  that  the  production  of  the 
books  of  original  entries  is  necessary  to  a  just  decision  of  the 
cause,  ft,  6,  9,  10,  18,  19,  27,  28,  30,  33,  35,  36.  ^7.  40,  43,  48, 
and  all  items  of  the  claim  or  defence  not  specifically  contested 
shall  be  taken  as  admitted,  and  no  evidence  shall  be  received  on 
the  trial  except  such  as  relates  to  contt\sted  items.     14. 

1034.  In  actions  founded  on  book  accounts  it  shall  not  be 
necessary  for  the  plaintiff  to  produce  at  the  trial  the  books  of 
original  entries,  if  the  copy  of  said  entries  and  of  the  entries  of 
all  credits,  verified  by  the  affidavit  of  the  plaintiff,- his  agent  or 
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bookkeeper,  stating  that  said  copy  is  correct  and  contains  all 
the  charges  on  which  the  claim  is  founded,  and  all  the  credits  to 
which  the  defendant  is  entitled,  and  that  the  entries  in  said 
books  were  made  in  the  regular  and  usual  course  of  said  busi- 
ness and  at  the  time  therein  mentioned,  be  filed,  and  notice  of 
such  filing,  together  with  a  copy  of  said  book  account  and  affi- 
davit, be  served  upon  the  defendant  or  his  counsel  not  less  than 
thirty  days  before  such  time  of  trial,  unless  the  defendant,  or 
some  one  for  him,  shall  within  fifteen  davs  after  the  service  of 
such  copy,  file  an  affidavit,  and  serve  a  copy  thereof  upon  the 
plaintiff  or  his  counsel,  averring  that  he  believes  that  said  entries, 
as  given  in  the  copy  filed,  are  not  true  copies  of  the  books  of 
original  entries,  specifying  the  entries  to  which  he  objects 
and  omissions  of  credit,  or  that  the  production  of  said  books  is 
necessary  to  his  defence.     21. 

1035.  The  same  rule,  mutatis  mutandis,  shall  apply  in  cases 
of  set-off,  the  defendant  filing  and  serving  a  sworn  copy  of  his 
original  entries,  etc.,  not  less  than  thirty  days  before  the  time 
of  trial  as  aforesaid,  and  the  plaintiff  his  counter  affidavit 
within  fifteen  davs  after  service  as  aforesaid.     21. 

1036.  In  actions  on  book  accounts,  a  copy  of  which  has 
been  filed,  if  the  defendant  in  his  affidavit  of  defence  does  not 
deny  the  whole  of  the  charges,  the  plaintiff  on  the  trial  will  not 
be  required  to  produce  the  books  containing  the  charges  not 
objected  to,  unless  resident  within  forty  miles  of  the  place  of 
trial,  nor  will  he  be  required  to  prove  such  items  unless  the 
defendant  shall  make  oath  that  he  is  ignorant  of  the  correctness 
of  the  account.     8. 

1037.  In  actions  on  book  accounts  where  a  copy  of  the 
account  has  been  filed  with  the  declaration  or  statement,  veri- 
fied by  the  affidavit  of  the  plaintiff,  it  shall  not  be  necessary  for 
the  plaintiff  in  the  trial  to  make  any  further  proof,  unless  the 
defendant  shall  have  made  and  filed  an  affidavit  at  least  six 
weeks  (twenty  days,  7,  8,  29)  (ninety  days,  4)  before  the  time 
fixed  for  trial,  denying  the  correctness  of  the  account,  in  whole 
or  in  part;  if  in  part,  specifying  the  items,  and  in  that  case  the 
plaintiff  will  be  required  to  prove  the  disputed  items,  7,  8,  26, 
but  this  rule  shall  not  apply  to  executors,  administrators  or 
others  sued  in  a  representative  capacity,  4,  if  notice  is  given  by 
them  twenty  days  before  the  trial  that  such  proof  will  be 
required.     29. 
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1038.  In  every  case  where  a  sworn  copy  of  account  has 
been  filed,  the  opposite  party  shall  at  least  twenty  days  (fifteen 
days,  30)  (four  weeks,  22)  before  the  first  day  of  the  term 
when  the  cause  is  to  be  tried  (if  ruled  so  to  do,  22)  file  an  affi- 
davit specifying  particularly  the  items  he  objects  to,  and  the 
grounds  of  his  objections.  On  the  trial  all  of  the  account  not 
thus  objected  to,  or  objected  to  on  insufficient  grounds,  shall  be 
taken  to  be  admitted,  9,  22,  28,  33,  36,  unless  there  be  in  the 
affidavit  a  general  denial  of  any  such  dealings,  and  subject  to  the 
right  of  the  adverse  party  to  offer  the  books  themselves  or  to 
give  other  evidence.     18. 

1039.  Any  party  to  a  suit,  plaintiff  or  defendant,  not  having 
previously  filed  a  copy  of  any  paper  signed  by  the  opposite  party, 
or  of  his  book  account,  which  he  may  intend  to  give  in  evidence 
on  the  trial,  may  file  such  a  copy,  verified  by  affidavit,  and  servo 
notice  thereof  upon  the  opposite  party,  or  his  attorney,  at  any 
time  more  than  thirty  days  before  the  first  day  of  the  week  when 
the  cause  is  to  be  tried,  and  the  same  shall  be  considered  as 
admitted,  if  otherwise  competent  evidence,  unless  the  opposite 
party  within  fifteen  days  after  such  notice  shall  file  the  counter 
affidavit  required  by  the  foregoing  rules.     6,  30,  37,  48. 

1040.  In  all  cases  where  a  party  relying  upon  a  book 
account  has  omitted  to  file  a  copy  according  to  the  foregoing 
rule,  he  shall  file  the  same  (with  his  affidavit,  18),  and  serve 
notice  thereof  upon  the  opposite  party,  or  his  attorney,  at  least 
thirty  days  before  the  first  day  of  the  term  at  which  the  cause 
is  to  be  tried,  otherwise  no  evidence  of  the  matters  contained  in 
the  account  shall  be  received  on  the  trial.  9,  18,  28,  33,  35, 
36,  41. 

1041.  If  the  plaintiff  neglected  to  file  with  his  declaration 
a  verified  copy  of  his  book  account,  he  may,  on  filing  the  same 
afterwards,  enter  a  rule  of  course  on  the  defendant  to  file  a 
counter  affidavit  within  fourteen  days,  in  this  form : 

Rule  on  C.  D.,  the  defendant,  to  file  a  counter  affidavit 
within  fourteen  days  after  service  of  this  rule  upon  him,  the 
plaintiff  having  filed  a  copy  of  his  book  account  verified  by 
affidavit  as  required  by  rule  of  court;  otherwise  the  plaintiff's 
book  account  will  be  deemed  admitted  bv  the  defendant,  and  on 
the  trial  will  be  read  to  the  jury  without  further  proof.     16,  39. 

1042.  In  all  cases  where  the  plaintiff  claims  to  recover  or  set 
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off  a  book  account,  or  any  demand  which  he  seeks  to  establish 
by  parol  evidence,  and  the  demand  is  not  specifically  set  forth 
in  the  pleadings,  after  the  cause  is  at  issue,  either  party  shall 
be  obliged  to  furnish  to  the  other,  within  thirty  days  after 
requested  in  writing  by  the  opposite  party,  a  copy  of  said 
accounts,  specifying  the  dates  and  items,  or  a  specific  statement 
of  said  demands ;  otherwise  no  evidence  shall  be  admitted  of 
said  book  account  or  demand.     34. 

1043.  When  the  affidavit  or  counter  affidavit,  relates  onlv 
to  an  independent  portion  of  the  plaintiff's  claim,  or  the  defend- 
ant's set-off,  such  portions  as  are  not  denied  or  traversed  under 
oath,  shall  be  treated  on  th6  trial  as  admitted  without  further 
proof.     6,  37,  41,  48. 

1044.  All  items  and  material  averments  of  fact  in  the  affi- 
davit of  claim,  which  are  not  directly  and  specifically  denied  by 
the  affidavit  of  defence,  shall  be  taken  as  admitted.  In  like 
manner  all  items  and  material  averments  in  the  affidavit  of 
defence  not  negatived  by  the  affidavit  of  claim  shall  be  taken  as 
admitted,  unless  the  plaintiff  shall  within  fifteen  days  from  the 
last  day  allowed  for  filing  the  affidavit  of  defence,  file  a  counter 
affidavit  directly  and  specifically  denying  the  same.  For  the 
purpose  of  these  rules  an  averment  that  the  party  does  not 
know  whether  any  given  allegation  or  item  in  the  affidavit  of 
the  other  party  is  true  or  not,  but  that  he  believes  and  expects  to 
be  able  to  prove  on  the  trial  that  the  same  is  untrue,  shall 
be  equivalent  to  a  denial.     43. 

1045.  Everv  affidavit  of  defence  shall  be  considered  as  a 
plea  at  length,  and  defendant  will  be  confined  on  the  trial  to  the 
defence  and  proof  of  the  facts  set  forth  therein.  50.  And  in  like 
manner  the  plaintiff  will  be  confined  to  proof  of  the  facts  set 
np  in  his  sworn  statement  of  claim  or  copy  of  the  instrument 
of  writing,  book  entries  or  record,  on  which  his  action  is 
founded :  Provided,  that  the  plaintiff  may  file  an  amended  state- 
ment, or  the  defendant  an  amended  affidavit  of  defence,  on  giving 
notice  in  writing  to  the  adverse  party,  his  agent  or  attorney 
accompanied  by  a  copy  of  the  proposed  amendment,  not  less 
than  fifteen  days  before  the  time  at  which  the  cause  is  set  for 
trial.     1 8. 

1046.  If  the  plaintiff  shall  file  (within  twenty  days  from, 
28,  35)  (on  or  before,  27)  the  return  day  of  the  writ  (with  or 
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as  part  of  his  statement,  14,  50),  a  specification  pf  the  items  of 
his  claim,  and  statement  of  facts  necessary  to  support  it,  veri- 
fied by  affidavit,  such  items  of  the  claim  and  material  averments 
of  fact,  as  are  not  directly  traversed  or  denied  by  the  affidavit 
of  defence,  shall  be  taken  as  admitted.  The  same  rule  shall 
apply  to  a  specification  of  set-oflf  and  statement  filed  by  the 
defendant,  the  plaintiff's  counter  affidavit  to  be  filed  within 
(ten  days,  2t)  (fifteen  days,  14)  (twenty  days,  28,  33,  35) 
(thirty  days,  50),  after  notice.  27,  28,  33,  35,  50.  And  no 
evidence  shall  be  admitted  on  the  trial  except  such  as  relates  to 
contested  items.     14. 

1047.  An  affidavit  of  defence  filed  in  the  action  shall  not 
be  deemed  to  dispense  with  the. affidavits  required  in  the  fore- 
going rules,  unless  the  affidavit  of  defence  itself  shall  set  forth 
the  matter  required  by  said  rules,  11,  and  shall  show  by  its 
endorsement  that  it  was  so  intended,  and  shall  be  dulv  served 
upon  the  opposite  party  or  his  counsel  of  record.     23. 

1048.  In  actions  where  either  party  may  wish  to  give  in 
evidence  any  written  documents  not  directly  put  in  i.ssue  by 
the  pleadings,  he  shall  be  entitled,  of  course,  to  a  rule  on  the 
opposite  party  to  admit  such  documents  on  the  trial  of  the 
cause,  and  if  the  opposite  party  or  his  attorney  shall  not  admit 
in  writing  to  be  filed  in  the  cause  the  alleged  documents 
(within  (five  days,  14)  (ten  days,  5,  9,  24,  27,  28,  35,  40) 
(thirty  days,  43)  after  service  of  the  rule  and  exhibition  of  the 
documents),  the  court  may  order  such  party  to  pay  the  costs 
of  making  proof  thereof,  if  it  shall  appear  that  he  has  unreason- 
ably neglected  to  comply  with  the  rule,  9,  16,  24,  27,  28,  35, 
40,  41,  42,  43:  Provided,  that  such  admission  shall  not  be 
construed  to  extend  to  the  competency  or  relevancy  of  such  docu- 
ments to  support  the  issue,  but  only  that  they  are  genuine,  or 
what,  on  their  face,  they  purport  to  be.     5,  14. 

1049.  Where  either  party  may  wish  to  give  in  evidence 
any  written  document,  besides  that  directly  put  in  issue  by  the 
pleadings,  he  may  serve  a  written  notice  upon  the  opposite 
party,  or  his  attorney,  to  admit  the  execution  of  the  document 
on  the  trial  of  the  cause,  at  the  same  time  exhibiting  it  to  him 
for  his  examination,  and  if,  w^ithin  five  days  (fifteen  days,  47) 
thereafter,  the  party  thus  served  with  notice  do  not  notify  the 
other,  or  his  attorney,  in  writing,  of  his  objections  and  the 
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grounds  thereof,  the  document  thus  exhibited  shall  be  received 
in  evidence  (if  otherwise  competent  and  relevant)  without  proof 
of  execution.  In  cases  where,  by  reason  of  objection,  a  party 
is  put  to  proof  of  the  document,  the  costs  of  such  proof  shall  be 
paid  by  the  party  objecting,  if,  in  the  opinion  of  the  court,  his 
consent  was  unreasonably  withheld.     36,  4T. 

1050.  If  the  plaintiff  shall  file  with  his  declaration  or  state- 
ment, but  separate  and  apart  therefrom,  a  specific  averment  of 
facts  sufficient  to  support  his  claims,  verified  by  affidavit,  and 
serve  a  copy  thereof  on  the  defendant,  or  his  counsel  of  record, 
such  items  of  claim  and  material  averment  of  facts  as  are  not 
denied  by  the  defendant,  by  affidavit  filed  with  or  before  plea 
pleaded,  shall  be  taken  as  admitted.  This  rule  shall  also  apply 
to  specifications  of  set-off,  filed  by  defendant,  plaintiff's  counter 
affidavit  to  be  filed  within  twenty  days  after  notice  to  him  or 
his  counsel  of  record.     9,  19,  41. 

1051.  No  affidavit  of  denial  shall  be  required  from  any 
executor,  administrator,  guardian,  lunatic,  or  committee  of  a 
lunatic  or  habitual  drunkard,  nor  on  behalf  of  any  municipal 
corporation.     22. 

1052.  This  rule  shall  not  apply  to  actions  brought  against 
executors,  administrators  or  guardians,  upon  the  written  under- 
taking of  their  testator  or  intestate  ;  nor  to  cases  in  which  the 
execution  of  the  instrument  is  attested  by  a  subscribing  witness, 
and  the  defendant  shall  at  or  before  the  time  of  filing  bis  plea 
in  such  action  make  affidavit  that  the  subscribing  witness  has  a 
knowledge  of  facts  which  are  material  to  his  defence,  and  that 
his  attendance  as  a  witness  upon  the  trial  is  material  and  neces- 
sary to  aid  him  in  his  defence.     4. 

1053.  An  answer  or  replication  under  oath  for  purposes  of 
admission  shall  be  required  from  executors,  administrators. 
guardians,committecs  and  others  sued  in  a  representative  capacity: 
Provided,  that  when  the  action  or  defence  is  not  founded  on  some 
contract  or  act  of  the  executor  or  other  trustee,  an  affidavit  made 
by  him  in  such  cases,  stating  that  he  has  made  diligent  inquiry, 
and  has  not  been  able  to  obtain  sufficient  information  to  enable 
him  to  set  forth  particularly  the  nature  and  character  of  the 
answer  or  reply,  but  that  he  believes  there  is  a  just  and 
legal  defence  to  the  items  of  claim  set  up  in  the  affidavit  of 
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claim  or  of  defence,  shall  be  deemed  a  sufficient  compliance  with 
this  rule.     17. 

1054.  In  all  actions  by  or  against  partners  (or  corpora- 
tions, 11,  13,  14,  18,  21,  24,  25,  36,  45,  47,  48)  (executors,  admin- 
istrators, trustees,  guardians,  public  officers  and  the  like,  6,  18, 
22,  24,  25,  30,  37,'  47),  the  character  in  which  the  party  is 
described  on  the  record  shall  be  deemed  admitted  (prima  facie, 
2)  (unless  denied  in  a  special  plea,  24,  25),  unless  an  affidavit 
denying  the  same  be  filed  with  or  before  the  plea,  (thirty  days 
before  the  trial,  21)  and  stating  whether  there  is  any  such 
partnership  (or  incorporation,  etc.)  in  relation  to  the  subject 
matter  of  the  action,  and  who  are  parties  thereto.  1,  2,  4,  5, 
6,  7,  8,  9,  11, 13,  14,  15,  17,  18,  19,  21,  22,  23,  26,  27,  28,  29,  30, 
32,  33,  34,  35,  36,  37,  38,  40,  41,  43,  44,  45,  47,  48. 

1055.  In  all  actions  (except  ejectment,  9,  16,  23,  39,  42,  48) 
where  the  suit  is  by  or  against  executors,  administrators,  terre 
tenants,  trustees,  guardians,  assignees,  public  officers,  corpora- 
tions, or  the  like,  the  character  in  which  the  party  is  described 
on  the  record  shall  be  deemed  admitted,  unless  denied  in  a  special 
plea,  3,  16,  20,  23,  39,  42,  46,  48,  49,  verified  by  affidavit  filed 
(thirty  days,  41)  (six  weeks,  9)  before  the  trial.     9,  41. 

1056.  Where  defendants,  or  any  of  them,  sued  as  partners, 
deny  the  partnership,  they  shall  state  whether  there  was  any 
partnership  in  relation  to  the  subject  matter,  and  who  were 
parties  thereto.    50. 

1057.  Whenever  an}'-  exhibit  attached  to  any  deposition, 
commissioner's,  examiner's,  auditor's  or  referee's  report,  shall  be 
certified  on. the  face  thereof  by  the  person  taking  such  deposition, 
or  by  such  commissioner,  examiner,  auditor  or  referee,  to  be  a  true 
copy  of  the  original  produced  before  him,  the  same  may  be  read 
upon  the  trial  of  the  cause,  or  upon  the  argument  of  any  rule  or 
exceptions  where  the  original  would  be  evidence :  Provided, 
that  the  genuineness  of  such  original  shall  not  be  in  dispute,  or 
that  notice  to  produce  the  original  shall  not  have  been  served  on 
the  opposite  counsel  at  least  (five  days,  13, 18, 45)  (ten  days,  11), 
before  the  day  fixed  for  the  trial  or  argument  of  the  said  case,  11, 
18,  45,  or  that  such  request  is  made  and  noted  upon  the  record 
by  the  person  taking  the  testimony  at  the  time  the  exhibit  to 
be  copied  is  attached.     13. 

1058.  On  appeals  from  the  award  of  a  jury  of  view  in  con- 
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derDDation  proceedings,  the  title  of  the  plaintiff  (and  the  exist- 
ence of  the  corporation,  19),  shall,  upon  the  trial  of  the  cause, 
be  taken  as  admitted,  unless  denied  by  the  defendant  by  affidavit 
filed,  and  notice  in  writing  given  to  the  plaintiff,  or  his  attorney 
of  record,  at  least  (ten  days,  19)  (twenty  days,  37)  before  the 
trial,  that  he  will  be  required  to  prove  the  same.     19,  37. 

1059.  The  court  will  at  all  times  take  judicial  cognizance  of 
the  existence,  location,  etc.,  of  any  street  laid  out  or  entered 
upon  the  topographical  survey  of  the  county  town  ;  of  the  exist- 
ence of  all  municipal  corporations  within  the  county ;  and  of 
the  corporate  existence  and  charter  of  any  private  corporation 
having  its  location  in  the  county  and  duly  incorporated,  and  the 
charter  of  which  is  properly  recorded  in  the  office  of  the  Recorder 
of  Deeds  of  this  county.     23. 


EXCEPTIONS 

[See  also  H  117,  145.  146,  148.  220.  233-235,  270,  297,  298.  420-422, 
426-429,  433,  447,  462,  463,  518-521.  526.529,  544,  550,  566,  569, 
570,  574.  586,  591,  592,  599,  600,  607,  654,  674,  722,726,742,  743, 
756,812.  813,  815-820,823-825,  829,830,931,932,  995,  1002,  1081- 
1083,  1600,  1605-1609,  1696  and  1714.] 

1060.  All  exceptions  to  any  matter  or  proceeding  shall  be 
verified  by  the  party,  his  agent  or  attorney,  or  some  other  per- 
son for  him  having  knowledge  of  the  facts,  43,  unless  the  same 
be  apparent  on  the  record.     22. 

1061.  All  exceptions  to  any  proceeding  in  the  court,  or  to 
any  account,  auditor's  report,  or  to  any  other  matter  brought 
thereinto,  shall  be  in  writing,  setting  forth  specially  errors  of 
fact  or  law,  and  the  grounds  of  complaint,  41,  and  when  relat- 
ing to  matters  not  apparent  on  the  face  of  the  proceeding, 
account,  report  or  other  matter,  shall  be  verified  by  oath 
or  affirmation,  otherwise  they  will  be  (disregarded,  10,  16,  18, 
28,  33,  35,  36,  40)  struck  off  on  motion.     4. 

1062.  It  shall  be  the  duty  of  the  party  so  excepting  to 
cause  the  issue  so  raised  to  be  placed  on  the  proper  argument 
list,  in  order  to  insure  its  speedy  determination.     4. 

1063.  If  the  exceptions  so  filed  allege  errors  not  apparent 
on  the  face  of  the  proceedings,  the  testimony  in  support  thereof 
shall  be  presented  to  the  court  at  its  next  session  for  the  dispo- 
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sition  of  argument  cases,  and  the  witnesses  may  be  examined 
orally,  unless  the  party  elects  to  take  their  testimony  by 
deposition,     4. 

1064.  All  exceptions  shall  be  specific,  both  as  to  matters  of 
fact  and  of  law,  and  shall  be  accompanied  by  an  affidavit  that 
the  same  are  not  filed  for  purposes  of  delay,  but  because  it  is 
believed  they  raise  questions  requiring  the  action  and  decision 
of  the  court  in  order  to  prevent  injustice.     14. 

1065.  The  court  will  not  notice  errors  or  irregularities  not 
specified  in  the  exceptions  filed,  unless  it  be  necessary  to  a  just 
determination  of  the  case.     22. 

1066.  Exceptions  to  the  form  of  any  order,  decree  or  rule 
must  be  filed  within  four  days  after  the  same  is  entered  of 
record,  and  a  motion  for  its  correction  must  be  made  within  the 
same  time,  unless  the  court  shall  sooner  rise,  in  which  case  it 
shall  be  made  on  the  next  motion  day,  or  earlier,  before  the 
president  judge  at  chambers,  with  such  notice  as  he  shall 
direct.     22. 

EXCEPTIONS  AND  CHARGE 

[See   Bill  of  Exceptions  and  Trial.] 

EXECUTION 

[See  also  Sheriffs  Sales  and  Deeds  and  ^i  436-444,  609,  610,  982, 

1286  and  1 559-1 561.] 

1067.  It  shall  be  the  duty  of  the  sheriff  in  levying  upon 
personal  property  to  make  out  and  return  with  the  writ  a  list  of 
the  several  articles  seized.     16,  42. 

1068.  The  sheriff  (or  coroner,  36)  shall,  upon  reasonable 
notice,  deliver  to  the  person  requiring  the  same,  at  the  proper 
cost  of  such  person,  a  true  copy  of  the  inventory  of  the  goods 
and  chattels  taken  in  execution.     18,  27,  28,  35,  36,  41. 

1069.  Whenever  the  president  judge  shall  be  absent  from 
the  district  (or  unable  to  act  from  sickness  or  other  legal  dis- 
qualification, 35)  and  a  stay  of  proceedings  in  any  writ  of  fieri 
facias  or  other  writ  for  the  sale  of  personal  property  is  desired, 
it  shall  be  the  duty  of  the  defendant  in  such  writ,  or  some  one 
in  his  behalf  knowing  the  facts,  to  prepare  an  affidavit  of  defence 
to  the  whole  or  part  of  the  plaintiff's  claim,  as  the  case  may  be, 
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in  which  affidavit  shall  be  plainly  and  succinctly  set  forth  the 
matters  and  tbin<^s  alleged  in  defence  ;  and  further,  that  unless 
a  stay  of  proceedings  be  immediately  had,  irreparable  injury 
will  be  done  the  defendant,  which  affidavit  shall  be  filed  in  the 
prothonotary's  office,  and  immediate  notice  thereof  given  to  the 
plaintiff  or  his  attorney  of  record.  Whereupon  it  shall  be  the 
duty  of  the  prothonotary  to  notify  the  sheriff,  in  waiting,  of  the 
fact  of  such  affidavit  being  filed,  and  that  a  rule  to  show  cause 
why  execution  should  not  be  stayed  has  been  granted,  and  it 
shall  be  the  duty  of  the  sheriff  to  stay  proceedings  on  such  writ 
until  such  time  as  the  president  judge  returns  to  the  district  : 
Provided,  however,  that  the  sheriff  may,  if  required  by  the 
plaintiff  or  his  attorney,  proceed  to  make  a  formal  levy  on  per- 
sonal property,  if  the  same  be  necessary  to  secure  the  same,  and 
the  stay  of  proceedings  herein  contemplated  shall  then  only 
•extend  to  postponing  the  day  of  sale  to  the  time  above  described. 
In  case  property  is  under  levy,  the  safe  keeping  of  which  will 
be  a  matter  of  expense,  the  defendant  shall  give  security 
for  the  safe  keeping  and  delivery  of  the  same  at  the  end  of  the 
said  stay  of  proceedings ;  and  in  case  perishable  property  is 
under  levy,  the  defendant  shall  give  security  for  the  full  value 
of  the  same  before  a  stay  shall  be  granted  under  this  rule. 
Immediately  on  the  return  of  the  president  judge  to  the  district 
{restoration  to  health,  etc.  35)  application  shall  be  duly  made,  on 
notice  to  plaintiff's  attorney,  for  the  discharge  or  continuance 
of  such  rule.  6,  35.  This  rule  shall  not  apply  if  the  Common 
Pleas  is  in  session,  presided  over  by  the  judge  of  another  dis- 
trict, holding  special  court.     30. 

lOTu.  No  execution  w^ill  be  stayed  by  the  court,  or  a  judge 
thereof,  in  vacation  (or  by  the  prothonotary  in  the  absence  of 
the  judge,  13),  upon  the  application  of  the  defendant  for  the 
purpose  of  obtaining  a  rule  to  show  cause  why  the  judgment 
upon  which  the  same  issued  should  not  be  opened  or  set  aside, 
until  the  attorney  applying  for  the  same  has  given  reasonable 
notice  (five  hours,  21)  (six  hours,  29)  in  writing  to  the  plaintiff 
or  to  his  attorney,  12,  21,  29,  41  (if  resident  in  the  county,  IT, 
20,  25,  4G,  47,  49)  (if  practicable,  11,  30,  37,  48),  of  the  time 
and  place -where  such  application  shall  be  made,  3,  5,  6,  8,  9, 19, 
25,  27,  30,  33,  37,  43,  45,  46,  47,  48,  49  (together  with  a  copy 
of  the  affidavit,  11)  (and  due  proof  of  service  of  such  notice 
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must  be  made  before  the  judge,  otherwise  such  rule  will  not 
be  granted,  20)  (nor  until  after  the  defendant  shall  give  secur- 
ity to  the  sheriff  for  the  forthcoming  of  the  property  levied 
upon,  or,  if  no  levy  has  been  made,  for  the  payment  of  the  debt 
and  costs  in  the  event  of  the  plaintiff  recovering  or  sustaining 
judgment  against  him,  13):  Provided,  that  such  stay  shall 
not  take  effect  until  filed  in  the  prothonotary's  office,  13,  45, 
and  the  costs  first  paid.     3,  41,  43. 

1071.  No  order  staying  or  suspending  a  writ  of  execution 
shall  interfere  with  the  right  of  plaintiff  to  have  a  levy  taken 
and  endorsed  upon  the  writ,  17,  28,  30,  33,  35,  37,  48,  50 
(unless  the  order  shall  direct  the  sheriff  to  return  the  execution 
without  a  levy,  45),  unless  a  rule  to  show  cause  be  granted 
and  diligently  prosecuted  for  decision  at  the  next  term  of 
court.     41. 

1072.  In  all  cases  where  writs  of  execution  are  in  the 
hands  of  the  sheriff,  and  any  application  shall  be  made  to  stay 
the  same,  the  party  making  such  application  shall  give  notice 
to  the  sheriff,  or  his  attorney,  when,  where,  and  before  whom 
such  application  will  be  made.     25,  51. 

1073.  On  an  application  to  stay  execution,  a  hearing  shall 
be  appointed,  with  reasonable  notice  to  the  plaintiff  or  his 
attorney ;  and  meantime,  unless  otherwise  ordered,  all  pro- 
ceedings shall  be  stayed:  Provided,  that  when  the  plaintiff 
has  no  attorney,  and  resides  more  than  one  mile  from  the  court 
house,  proceedings  may  be  stayed  until  further  order,  without 
notice.     22. 

1074.  The  application  shall  be  heard  and  decided  on  the 
affidavit  on  which  it  is  founded,  and  nothing  further  shall  be 
received,  unless  by  consent  or  order  of  the  judge,  except  mat- 
ters of  record  and  writings  not  disputed ;  but  the  affiant  shall 
be  required  to  attend  and  answer  all  questions  on  the  part  of 
the  plaintiff  relating  to  the  matters  in  dispute.     22. 

1075.  Where  a  judgment  is  entered  in  vacation,  the  party 
against  whom  it  is  entered  may  apply  to  a  judge  to  stay  pro- 
ceedings thereon,  and  if  he  can  make  out  such  a  case  as  requires 
the  interference  of  the  court  for  his  relief,  the  judge  will  order 
all  proceedings  to  be  stayed  until  the  next  term.     42. 

1076.  No  motion  to  stay  execution  levied  upon  real  estate 
shall  be  allowed  after  the  sale  has  been  advertised,  except  upoa 
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condition  that  the  defendant  shall  pay  the  costs  already  made 
on  the  execution,  unless  the  defendant  shall  satisfactorily  show 
that  he  could  not  have  made  the  application  before  the  sale  was 
advertised  by  the  exercise  of  reasonable  diligence ;  and  notice 
of  the  application  in  such  case  shall  be  given  to  the  sheriff,  as 
well  as  to  the  plaintiff,  or  his  attorney,  of  the  time  and  place 
where,  and  judge  before  whom,  the  intended  application  is  to 
be  made  :  Provided,  however,  that  failure  to  pay  the  costs  as 
aforesaid  shall  not  be  deemed  to  estop  or  debar  the  defendant 
from  moving  to  set  aside  the  sale  according  to  the  practice  as  at 
present  understood  and  followed.     11. 

1077.  Notice  to  the  sheriff  to  hold  an  inquisition  on  the 
premises  must  be  given  when  notice  of  inquisition  is  served ; 
or,  if  given  afterwards,  shall  be  in  writing  and  served  at  least 
three  days  before  the  time  fixed  for  holding  the  inquisition 
(if  the  lands  lie  beyond  the  county  seat,  and  when  in  the  town, 
twenty-four  hours  before,  28)  or  it  shall  be  disregarded.  17, 
28,  33,  35,  36,  50. 

1078.  When  the  sheriff  serves  notice  of  an  inquisition  to 
be  held  on  real  estate,  levied  on  by  virtue  of  a  fi.  fa  ,  he  shall 
append  to  the  notice  the  description  of  the  property  by  which 
he  intends  to  advertise  it,  and  no  notice  to  set  aside  the  sale  or 
to  stay  proceedings,  grounded  on  misdescription  of  the  adver- 
tisement, will  be  heard,  unless  such  motion  is  made  the  first  day 
the  court  sits  after  the  service  of  such  notice.  16.  If  the  sheriff 
neglects  to  comply  with  this  rule  the  sale  will  be  set  a.side,  or 
the  necessary  measures  taken,  at  his  costs.     42. 

1079.  Together  with  inquisitions  taken  to  determine 
whether  laud  shall  be  extended  or  not,  the  sheriff  shall  return  a 
list  of  all  the  debts  and  sums  of  money  (liens,  39,  42)  exhibited 
to  the  inquest  as  liens  upon  the  land,  8,  9,  10,  12,  16,  20,  21,  24, 
25,  29,  39,  41,  42,  46,  47,  49,51  (which  list  it  shall  be  the  duty 
of  the  plaintiff  to  present  to  the  sheriff  in  writing,  4)  and  he 
shall  also  return  with  his  writ  acopy  of  the  notice  served  on  the 
defendant,  stating  the  time  and  manner  of  service.     28,  33,  35. 

1080.  The  sheriff  shall  give  at  least  five  days  written  or 
printed  notice  to  the  defendant  and  execution  creditors  of  the 
time  and  place  for  holding  the  inquisition.     10,  20. 

1081.  If  no  exceptions  (verified  by  affidavit,  30)  be  filed 
to  an  inquisition  held  by  virtue  of  an  execution  levied  upon 
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land  within  the  first  four  days  (three  days,  4,  9,  12,  20,. 
24,  25,  47,  51,)  (three  days  in  term  time  and  third  day 
of  term  in  vacation,  il,  13,  23,  34,  43,  44)  (five  days,  14) 
(during  the  first  week,  29)  (ten  days  after  the  taking  of  the 
inquisition,  21)  (during  the  term,  22)  of  the  term  to  which 
the  inquisition  is  returned  (it  shall  be  considered  as  confirmed, 
30,  34,  36,  except  where  the  defendant  has  not  had  the  requisite 
notice,  6,  37,  48)  the  prothonotary  shall  endorse  it  "approved  '* 
without  motion  to  the  court.  4,  9,  11,  12,  13,  14,  16,  IT,  19,  21, 
22,  23,  24,  25,  26,  28,  29,  33,  34,  35,  39,  42,  43,  44,  45,  46,  47, 
49,50,  51. 

1082.  If  exceptions  be  filed,  the  plaintiff  may  still  proceed  at 
his  peril,  but  if  the  inquisition  be  set  aside,  he  shall  pay  all  costs 
subsequent  to  the  filing  of  the  exceptions.     36. 

1083.  Where  the  property  has  been  extended,  exceptions 
to  the  inquisition  must  be  filed  according  to  the  preceding  rules, 
otherwise  they  will  be  considered  as  waived  and  dismissed.     36. 

1084.  Where  there  is  an  inquisition  and  extension  of  real 
estate,  under  a  fieri  facias,  and  no  application  is  made  by  a 
creditor  for  an  order  of  distribution  under  the  4th  section  of  the 
Act  of  13th  October,  1840,  the  defendant  may  pay  to  the 
plaintiff  in  the  writ  of  fieri  facias,  or  when  more  than  one  writ 
under  which  the  extension  was  had,  to  the  plaintiffs  in  such 
writs,  in  their  order  of  lien,  the  semi-annual  instalments  (but 
no  more,  unless  at  his  own  risk)  as  they  become  due,  taking 
receipts  therefor.  But  when  application  is  made  by  a  creditor 
for  distribution  under  that  section,  such  payments  shall  cease, 
and  the  defendant  thereafter  shall  pay  according  to  the  order  of 
distribution,  4,  in  the  manner  prescribed  by  that  section,  and 
file  his  receipts  in  the  proper  cases.  On  failure  to  file  the 
receipts  he  shall  be  liable  for  the  costs  occasioned  by  his  neglect. 
10,  18,  21,  28,  35. 

1085.  When  an  execution,  partly  or  wholly  executed,  has 
been  set  aside  as  wrongfully  issued,  the  court  may  award  and 
order  restitution,  so  far  as  practicable,  to  be  made  to  the 
defendant,  either  of  the  property  taken  or  money  made  by  the 
sale  thereof,  vet  so  as  not  to  disturb  the  title  of  an  innocent 
purchaser  at  public  sale.     6,  30,  37. 

1086.  When  a  writ  of  error  shall  have  been  issued,  served 
and  bail  entered,  within  the  three  weeks  to  entitle  a  party  to  a 
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writ  of  restitution,  but  after  execution  fully  executed,  the  money 
shall  be  stayed  in  the  hands  of  the  officer,  upon  notice  to  him, 
until  the  third  day  of  the  next  term ;  before  which  time  the 
party  may  apply  for  restitution,  after  reasonable  notice  to  the 
plaintiff  in  the  execution.  But  the  court  will  not  award  resti- 
tution in  any  case  unless  satisfied  of  the  undoubted  sufficiency 
of  the  bail  in  error;  or  additional  satisfactory  security  be 
given.     36. 

1087.  All  executions  issued  upon  praecipes  filed  on  regular 
judgment  days,  prior  to  4  P.  M.,  shall  be  delivered  to  the  sheriff 
together  at  one  and  the  same  time :  Provided,  that  this  rule 
shall  not  apply  to  executions  issued  upon  judgments  not  entered 
or  obtained  on  such  day.     21. 

1088.  In  all  judgments  in  favor  of  building  and  loan  asso- 
ciations, the  plaintiff  shall  file  with  his  praecipe  for  execution,  a 
liquidation  showing  the  amount  claimed  to  be  due  from  the 
defendant,  verified  by  affidavit  of  the  proper  officer  of  the 
association.     47. 

1089.  No  execution  shall  issue  upon  a  judgment  entered  on 
a  bond  given  to  the  treasurer  of  the  county  for  the  surplus 
money  on  sales  of  land  for  payment  of  taxes,  until  a  scire  facias 
be  first  issued  thereon,  at  the  suggestion  and  for  the  use  of  the 
party  claiming  such  surplus,  requiring  the  purchaser  to  show 
cause  why  execution  should  not  issue  in  favor  of  the  party  at 
whose  suggestion  the  writ  issues.  The  scire  facias  thus  issued 
shall  be  served  and  proceeded  upon  according  to  the  practice  in 
cases  of  scire  facias  to  revive  judgment  pos^  annum  et  dierrij 
provided  that  no  rule  for  an  affidavit  of  defence  shall  be  issued 
until  after  the  party  claimant  shall  have  filed  a  full  abstract  of 
his  title,  and  his  right  to  receive  the  surplus,  verified  by  oath  or 
affirmation.     36. 

1090.  Where  a  scire  facias  to  accounts  for  rents,  issues  and 
profits  received  from  land,  delivered  on  a  writ  of  liberari  facias, 
and  to  show  cause  why  the  defendant  in  the  execution  should 
not  have  his  land  again,  is  issued,  it  shall  be  the  duty  of  the 
defendant  in  the  scire  facias,  if  the  writ  has  been  duly  served,  to 
file  his  account  under  oath  within  thirty  days  after  the  return  day 
of  the  scire  facias,  or  put  in  a  proper  plea.  If  at  the  end  of  that 
time  no  plea  be  entered  or  account  filed,  the  plaintiff  in  the  scire 
facias  may  apply  to  the  prothonotary,  and  procure  him  to  enter 
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judgment  of  restitution,  upon  which  a  writ  of  restitution  may 
issue  returnable  to  the  next  term.     16,  42. 

1091.  If  the  plaintiff  in  the  scire  facias  alleges  that  the 
defendant  has  received  more  of  the  rents,  issues  and  profits  than 
was  sufficient  to  pay  off  the  debt,  interest  and  costs  due  on  the 
execution,  after  deducting  and  allowing  the  reasonable  expense 
and  labor  of  the  defendant,  he  may  at  the  time  the  judgment  of 
restitution  is  entered,  as  above  provided,  have  a  rule  on  the 
defendant  to  file  his  account,  on  or  before  the  first  day  of  the 
next  term,  or  in  default  thereof,  show  cause  why  an  attachment 
should  not  issue  against  him.     16,  42. 

1092.  When  the  account  of  rents,  issues  and  profits  received 
as  aforesaid  is  filed,  and  notice  thereof  is  given  to  the  defendant 
in  the  execution,  he  shall,  within  ten  days  after  such  notice,  file 
his  exceptions,  or  the  account  shall  be  allowed  and  confirmed 
of  course.     16,  42. 


EXECUTORS  AND  ADMINISTRATORS 

[See  Notices.] 


EXEMPTION 
[See  also  J  222.] 

1093.  In  all  cases  in  which,  after  process  issued  from  any 
of  these  courts,  the  defendant  shall  be  entitled  to  the  benefit  of 
the  $300  exemption  law,  and  shall  claim  the  same,  it  shall  be 
the  duty  of  the  sheriff,  at  least  forty-eight  hours  (twenty-four 
hours,  3)  before  causing  the  appraisemeut  to  be  made,  to  notify 
the  plaintiff's  counsel  by  writing,  of  the  time  and  place  of  such 
intended  appraisement  (and  the  names  of  the  persons  chosen  to 
make  the  appraisement,  9,  41),  at  which  time  and  place  the 
plaintiff  and  his  counsel,  or  some  person  deputed  by  them,  shall 
have  the  right  to  be  present.     1,  3,  20,  23. 

1094.  It  shall  be  the  duty  of  the  sheriff  to  file  all  appraise- 
ments to  debtors  under  the  $300  exemption  law,  on  or  before  the 
return  day  of  the  execution,  and  the  same  shall  be  confirmed  of 
course,  unless  exceptions  be  filed  within  five  days  (four  days, 
38)  after  the  return  of  the  writ.     7,  23,  38. 


ALEX.    SIMPSON,   JB.  529 

EXPERTS 

[See  also  2 J  656  and  1471.] 

1095.  In  (any  pending  case,  11)  ejectments  (where  the 
whole  of  the  plaintiflf's  survey  is  not  disputed,  in  cases  of  inter- 
fering? surveys,  and  in  cases  where  there  is  a  question  whether 
the  defendant  is  within  the  plaintiff's  survey,  13,  20,  24,  25, 
26,  34,  43,  44,  46,  47,  49)  (in  questions  of  boundary  and  inter- 
fering' surveys,  6,  10,  14,  18,  30,  37)  (in  actions  of  trespass 
quare  clausuin  fregit,  and  in  all  other  actions  affecting  real 
estate,  8,  9,  12,  27,  28,  33,  35,  39,  41)  either  party  may,  on 
notice  to  the  adverse  party  or  his  attorney  (and  on  filing  an 
undertaking  to  compensate  him  for  his  services,  or  where  the 
application  is  by  both  parties,  upon  agreement  that  his  reason- 
able charges  shall  be  taxed  as  costs  in  the  cause,  39),  apply  (ex 
parte,  36,  40,  42)  to  the  court,  or  to  a  law  judge  thereof,  for 
the  appointment  of  an  artist.  The  artist,  after  reasonable  notice 
to  the  parties,  and  after  being  duly  sworn  to  impartially  and 
to  the  best  of  his  skill  and  judgment,  perform  the  duties  assigned 
to  him,  shall  proceed  to  make  such  examinations,  surveys, 
measurements,  calculations,  and  drafts  as  will  truly  exhibit  the 
subject  of  dispute,  8,  9,  11,  It,  25,  27,  33,  34,  and  the  interfer- 
ence, if  any,  5  (and  shall  furnish  an  extra  copy  thereof  to  the 
court,  36,  40),  and  the  draft  or  diagram  may  be  given  in  evi- 
dence at  the  trial.  12,  13,  16,  20,  24,  26,  28,  30,  35,  36,  37, 
39,  40,  41,  42,  43,  44,  46,  47,  49. 

1096.  In  all  actions  of  ejectment,  and  suits  in  which  the 
possession  or  the  working  of  mines,  or  the  interference  of  leases 
of  mines,  may  be  involved,  the  attorney  of  either  party  may 
enter  a  rule  on  the  opposite  party,  to  show  cause  why  one  or 
more  surveyors  or  mining  engineers,  employed  by  the  party 
taking  the  rule,  should  not  have  permission,  on  giving  notice 
to  be  prescribed  by  the  court,  to  enter  at  all  reasonable  hours 
on  the  premises  in  controversy,  with  their  instruments  and 
assistants,  in  order  to  run  the  line  of  the  tract  or  premises  so 
claimed,  to  make  survey  of  the  mines,  to  ascertain  the  bound- 
aries of  the  leases  or  mines,  the  manner  of  working  the  mines, 
or  such  other  facts  as  may  be  in  dispute.     14,  21. 
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FEIGNED  ISSUES 

[See  Interpleaders  and  SheriflTs  Interpleaders.] 

FOREIGN  ATTACHMENT 

[See  Attachments.] 

INCORPORATION 

[See  Charters  of  Incorporation.] 

INQUISITIONS 

[See  Assessment  of  Damages  and  Execution.] 

INSOLVENTS 

1097.  The  prothonotary  shall  keep  an  "  Insolvent  Docket," 
ID  which  he  shall  enter  the  names  of  all  applicants  for  the  bene- 
fit of  the  insolvent  laws,  noting  against  the  name  of  each  the 
time  of  the  original  application  to  the  judge,  the  time  of  filing 
the  petition  and  schedule,  and  the  period  appointed  for  hearing 
when  such  period  is  fixed  by  the  court,  11,  13,  22,  23,  26,  34, 
44,  and  all  continuances  thereof  and  the  date  of  the  insolvent's 
discharge.     45. 

1098.  Continuances  may  be  entered  by  the  prothonotary 
from  day  to  day  during  the  term,  and  from  term  to  term,  in 
all  cases  where  objections  to  such  continuances  are  not  noted  on 
the  docket  by  the  directions  of  some  person  interested,  on  or 
before  the  first  day  of  the  term.     11,  13,  22,  23,  26,  34,  44. 

1099.  It  shall  be  optional  with  the  petitioner  for  the  bene- 
fit of  the  insolvent  laws  to  give  either  public  or  personal  notice 
to  his  creditors.  If  personal  notice  be  given,  the  proof  of  ser- 
vice of  the  same  shall  be  filed  at  least  three  days  before  the  day 
of  hearing.     1. 

1 100.  Every  petitioner  for  the  benefit  of  the  insolvent  laws 
in  civil  cases  shall  give  at  least  fifteen  days  personal  notice  to 
the  arresting  creditor  or  his  attorney,  if  resident  in  the  county, 
of  the  time  and  place  of  bearing,  17,  2»,  33,  35,  36,  and  to  all 
others,  including  the  arrcf^ting  creditor  if  a  non-resident,  he 
shall  give  notice  by  publication.     18,  33,  50. 
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1101.  (The  notice  of  the  time  fixed  for  hearing  required  by 
Act  of  Assembly  shall  be  given  by  the  petitioner  personally  to 
his  creditors,  at  least  fifteen  days  (twenty-one  days,  8)  before 
the  hearing,  2,  T,  11,  13,  16,  23,  25,  26,  38,  44,  45,  46,  49)  or 
by  publication  in  one  (two,  1,  7,  16,  28,  35,  36,  38,  42)  news- 
papers of  the  county  for  three  weeks,  9,  12,  25,  34,  42,  61 
(three  times  a  week  for  two  weeks,  1,  T,  38)  (and  in  the  legal 
newspaper,  1,  2,  19)  (the  first  publication  to  be  at  least  fifteen 
days  (three  weeks,  28,  35,  36)  before  the  time  fixed  for  hearing, 
1,  2,  16,  17,  28,  35,  36,  38,  39,  42,  51  (before  the  first  day  of  the 
term,  7)  together  with  letters  mailed  and  directed  to  any 
creditors  residing  out  of  the  county  at  their  last  known  place  of 
residence,  thirty  days  previous  to  the  time  appointed  for  the 
hearing.  4,  9,  11,  13,  16,  20,  22,  23,  24,  25,  26,  34,  39,  44,  45, 
46,  49. 

1102.  In  all  notices  the  petitioner's  occupation  and  place  of 
abode  shall  be  mentioned.     17,  18,  28,  33,  35,  36. 

1103.  Notices  to  the  attorney  of  any  party  interested  shall 
not  be  deemed  sufficient.     16,  23,  39,  42. 

1104.  Where  the  insolvent  has  been  convicted  of  forni- 
cation and  bastardy,  fifteen  days  notice  in  writing  shall  be  given 
to  the  prosecutrix  personally.     45. 

1105.  In  criminal  cases  the  petitioner  shall,  in  addition  to 
the  advertisement  provided  for  in  civil  cases,  give  fifteen  days 
like  personal  notice  to  the  commissioners  of  the  county  or  their 
clerk,  to  the  district  attorney,  and  to  the  prosecutor  in  the  case 
in  which  he  has  been  sentenced,  if  resident  in  the  county.  17, 
18,  28,  33,  35,  36,  50. 

1106.  The  time  and  place  for  hearing  insolvent  debtors 
shall  be  (the  regular  rule  day  of  the  term,  at  10  A.  M.,  2,  II,  23) 
(the  first  Monday  of  each  term,  17, 18,  28,  33,  35,  42,  50  (Satur- 
day  of  the  first  week  of  the  term  at  10  A.  M.,  39)  at  the  court 
house,  16,  39,  42,  unless  another  time  and  place  be  specially 
fixed  by  the  court  or  a  judge  thereof,  23,  at  which  time  the 
hearing  may  be  continued  from  day  to  day,  or  to  a  certain  time. 
17,  18,  28,  33,  35,  50. 

1107.  Upon  the  application  of  petitioner  for  discharge, 
the  evidence  of  publication  of  notice  shall  be  a  certificate  from 
the  prothonotary  that  notice  was  given  according  to  these  rules ; 
the  attorney  in  the  case  producing  to  the   prothonotary  the 
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newspapers  in  which  the  same  was  published  in  order  that  he 
may  certify  the  same.     2. 

1108.  On  petitions  for  the  benefit  of  the  insolvent  laws,  if 
opposition  be  made  to  the  discharge  of  the  applicant  on  the 
ground  of  an  omission  to  comply  with  the  requisites  prescribed 
by  the  Act  of  Assembly,  the  counsel  for  the  petitioner  shall  con- 
clude the  argument.  If  the  opposition  be  founded  on  an  alle- 
gation of  fraud,  collusion,  or  concealment,  the  opening  and 
conclusion  shall  be  with  the  creditors.     2. 

1109.  Objections  to  reports  of  trustees  for  the  distribution 
of  the  estates  of  insolvent  debtors  under  Section  20,  Act  16th 
June,  1836,  shall  be  filed  on  or  before  the  fourth  day  of  the 
term,  after  notice  given  (by  the  prothonotary,  11,  13,  26,  45)  as 
required  by  said  Act,  and  not  afterwards.  4,  11,  13,  23,  26, 
34,  44. 

1110.  All  bonds  entered  for  the  temporary  discharge  of 
insolvent  debtors,  and  approved  by  a  judge  or  the  prothonotary, 
shall  be  lodged  with  the  prothonotary,  15,  before  the  discharge 
shall  be  granted.  And  the  prothonotary  shall  deliver  them  on 
application  of  the  obligees,  their  agents  or  attorneys,  taking 
receipts  therefor.     11,  32,  45. 

1111.  Insolvent  debtors  shall  be  allowed  forty  cents  (twenty 
cents,  9,  12)  per  day  for  their  subsistence  while  in  confinement, 
7,  9,  38,  if  they  have  not  property  to  support  themselves ;  and 
the  prothonotary  is  directed  at  the  first  regular  term  in  each  and 
every  year  to  make  this  entry  on  the  docket,  unless  ordered 
otherwise.     8,  12. 

INSPECTION  OF  DOCUMENTS 

[See  Books  and  Writings.] 


INSPECTORS 

1112.  Inspectors  appointed  by  the  court,  or  a  judge  thereof, 
to  inquire  into  an  alleged  neglect  or  refusal  of  school  directors 
to  provide  suitable  accommodations  for  the  children,  under  the 
Act  of  6th  June,  1893  (P.  L.  330)  shall  give  at  least  fifteen  days 
notice  of  the  time  and  place  of  hearing  to  the  directors  com- 
plained of,  and  to  other  persons  concerned,  by  publication  in 
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one  newspaper  of  the  county  for  two  successive  weeks  before 
the  hearing.     20. 

1113.  After  the  inspector  shall  have  prepared  his  report, 
he  shall  notify  in  writing  the  attorney  of  each  party  in  interest ; 
exceptions  thereto  may  be  filed  within  ten  days  thereafter,  and 
he  shall  thereupon  reconsider  his  determinations  and  report 
finally  to  the  court  or  judge  appointing  him,  annexing  the 
exceptions  to  his  report,  and  giving  notice  of  date  of  filing  to 
the  respective  parties  in  interest  or  their  attorneys.  No  excep- 
tions to  the  report  may  be  filed  thereafter  without  leave  of  the 
court,  or  a  judge  thereof,  for  cause  shown.     20. 

1114.  If  the  report  is  adverse  to  the  petitioners,  and  excep- 
tions be  filed  in  accordance  with  the  above  rule,  the  cause  shall 
be  placed  on  the  argument  list.  If  the  inspector  reports  that 
the  directors  have  refused,  neglected  or  failed,  without  valid 
cause,  to  provide  suitable' accommodations,  etc.,  a  .rule  will  be 
issued  upon  them  to  show  cause  why  they  should  not  be  removed 
from  oflBce,  and  if  exceptions  have  been  filed,  counsel  will  be 
heard  thereon  at  the  argument  of  the  rule.     20. 

INTERPLEADERS 

[See  also  Sheriflf's  Interpleaders  and  J  577-] 

1115.  In  all  actions  where  the  defendant  is  only  a  stake- 
holder, or  holds  property,  efi'ects  or  money  not  claimed  by  him- 
self, but  by  another  adversely  to  the  plaintiff,  or  owes  money 

m 

or  has  to  pay  or  deliver  any  sum  or  property  which  another 
than  the  plaintiff  claims  an  interest  in,  or  right  to,  on  petition  of 
the  defendant,  verified  by  affidavit,  setting  forth  the  facts,  or 
such  information  as  leads  to  a  belief  of  them,  a  rule  may  be 
granted  upon  the  party  claiming  adversely  to  the  plaintiff,  or 
believed  to  have  an  interest  in  or  right  to  the  property,  effects, 
money,  debt,  or  other  demand,  to  appear  at  a  certain  day  to 
show  cause  why  he  should  not  defend  the  action  against  the 
plaintiff's  claim,  and  interplead  to  the  same,  or  be  forever 
barred  thereafter  from  recovery  against  the  defendant.  9,  10, 
17,  21,  28,  33,  35,  36,  40,  41,  50. 

1116.  The  rule  shall  be  served  at  least  ten  days  upon  the 
claimant  personally,  or  at  his  place  of  abode  in  the  same  manner 
as  a  summons,  or  if  he  has  no  residence  in  the  county,  by  publi- 


534         COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

cation  according  to  rule,  or  in  such  other  manner  as  the  court 
may  specially  order.  Ifthe  claimant  appear,  but  failto  show  suflfi- 
ciont  cause  against  the  rule,  it  shall  be  made  absolute,  and  he  shall 
be  ruled  to  plead  as  in  other  cases.  The  plea  of  the  party  thus 
interpleading  shall  be  put  in  as  a  plea  of  the  defendant  in  the 
action,  and  the  trial  proceed  between  the  plaintiff  and  defendant 
as  in  Qthcr  cases ;  and,  if  the  issue  in  law  or  fact,  or  the  plea  of 
the  party  interpleading  be  found  against  him,  he  shall  be  liable 
for  all  costs  accruing  thereupon,  and  be  ruled  to  pay  the  same. 
If  the  party  ruled  to  appear  and  defend,  after  due  service  of  the 
rule,  fail  to  appear,  he  shall  be  deemed  to  have  abandoned  all 
claim,  right  or  interest  in  the  matter  in  controversy,  and  in  the 
event  of  the  plaintiff's  recovery  in  the  action,  shall  be  forever 
barred  thereafter  from  recovery  against  the  defendant  for  the 
same  matter.     9,  10,  17,  21,  28,  33,  35,  36,  40,  41,  50. 

1117.  A  P^i-rty  claiming  a  right  toor  interest  in  any  subject- 
matter  in  controversy  in  any  action,  may  be  permitted  on  peti- 
tion setting  forth  the  facts  and  verified  by  affidavit,  to  come  in 
and  interplead  in  the  same  manner  and  with  the  same  effect  as 
hereinbefore  provided,  9,  10,  17,  20,  21,  28,  33,  35,  36,  40,  41, 
50,  in  the  case  of  a  claimant  of  property  levied  upon.     4. 

1118.  In  feigned  issues  it  shall  not  be  necesary  to  declare 
upon  a  wager,  but  in  all  such  cases  the  pleading  will  be  sufficient 
if  substantially  in  the  form  provided  for  issues  to  be  framed 
under  the  Sheriff's  Interpleader  Act.     9,  17,  27,  28,  35,  41,  50. 

1119.  In  all  issues  to  determine  disputed  facts,  the  pleadings 
shall  consist  of  a  statement  filed  by  the  plaintiff,  alleging  the 
existence  of  the  facts  which  the  issue  is  formed  to  trv,  and  an 
answer  in  which  the  defendant  shall  either  admit  or  deny  the 
same.  The  general  rules  as  to  the  time  of  pleading  shall  be 
applicable  unless  changed  by  the  special  order  of  the  court. 
18,  37. 

1120.  In  all  feigned  issues,  whether  awarded  origi- 
nally in  the  Common  Pleas,  or  certified  from  the  Register, 
Register's  Court,  Orphans'  Court,  or  the  court  sitting  in  equity, 
or  upon  issues  raised  before  auditors  or  masters,  the  pleadings 
shall  consist  of  a  narr.  or  statement  setting  forth  the  facts  that 
led  to  the  formation  of  the  issue  and  the  plaintiff's  claim  to  be 
adjudicated,  to  which  the  defendant  shall  file  his  answer,  admit- 
ting, denying  or  avoiding   all  the  material  allegations  in  the 
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plaintifTs  statement,  and  asserting  the  alleged  rights  and  claims 
of  the  defendant,  and  to  this  the  defendant  may,  by  rule  or 
motion,  require  a  replication  ;  and  the  general  rules  of  pleading 
as  to  time  shall  be  applicable  to  feigned  issues,  except  when 
changed  by  special  order  of  the  court.     6,  48. 

1121.  All  feigned  issues  to  be  tried  in  the  Common  Pleas, 
shall  be  framed  as  upon  a  wager,  unless  otherwise  directed  by 
the  court,  and  the  general  rules  of  pleading  as  to  time  shall  be 
applicable  thereto  except  when  changed  by  special  order  of.  the 
court.     30. 

1122.  In  lieu  of  the  order  that  the  pleadings  shall  be  as 
upon  a  wager,  the  court  may  order  that  they  shall  consist  of  a 
plain  statement  of  the  facts  that  led  to  its  formation,  with  an 
assertion  of  the  plaintiff's  statement  or  demand,  to  which  the 
defendant  shall  file  an  answer  thereto,  which  pleadings  shall  be 
filed  of  record  within  fifteen  days  after  such  order.     30. 

1123.  Feigned  issues  are  hereby  abolished  and  direct  issues 
substituted ;  in  such  issues  no  pleadings  shall  be  allowed,  but  in 
the  order  or  precept  for  the  issue,  the  matters  of  fact  in  dispute 
shall  be  stated  interrogatively,  thus:  What  damages  is  the 
plaintiff  entitled  to  ?  Do  the  goods  in  controversy  belong  to 
the  claimant  ?  Did  the  decedent  make  the  alleged  will  ?  Was 
he  of  unsound  mind  ?  Was  the  alleged  will  procured  by  undue 
influence  ?  or  as  the  case  may  be.     3. 

1124.  When  a  petition  for  an  interpleader  is  filed,  and  a  rule 
granted,  the  court  may,  in  their  discretion,  upon  the  application 
of  any  party  in  interest,  order  the  money  admitted  by  the  peti- 
tioner to  be  in  his  hands,  to  be  paid  into  court  or  invested  in  such 
securities  as  the  court  may  designate,  to  await  the  result  of  the 
trial.     10. 

1125.  All  issues  awarded  by,  or  certified  to,  the  court  for 
trial,  shall  be  entered  upon  the  appearance  docket  immediately 
after  being  ordered  or  certified,  and  when  at  issue  shall  be  put 
upon  the  trial  list  as  other  causes,  and  at  the  request,  in  writ- 
ing, of  either  party,  before  the  list  is  tnade  up,  shall  be  placed  at 
the  head  of  the  list  in  the  order  of  their  dates.     18. 

INVENTORIES 

1126.  All  inventories  of  property  assigned  for  the  benefit 
of  creditors,  of  estates  of  persons  found  by  inquisition  to  be 
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lunatics  or  habitual  drunkards,  and  in  cases  where  estates  are 
held  in  trust,  over  which  this  court  has  jurisdiction,  shall  be 
recorded,  and  the  prothonotary  shall  be  entitled  to  charge  the 
same  fees  as  are  allowed  for  recording  in  other  cases.     19. 


ISSUE  LIST 

[See  Trial  Lists.] 

JUDGMENTS 

[See  also  Abandonment,  lAbatement,  Assessment  of  Damages  and 
W  28-32,  34-38,  40-64,  67,  75-77,  82.  85-87,  89-93,  96,  97,  99.  100, 
147,  255,  257,  267-269.  271,  272,  292,  399,  481,  487.  488,  495-498. 
5io»  525.  538.  542,  573»  658.  749,  953-956.  958,  961,  970,  981.  1070, 
1075.  1088,  1089,  1289.  1374.  1423.  1425,  1428-1435,  1440,  1474, 
1522,  1523,  1547,  1549,  1550.  1559.  1608-1610,  1799  and  1854.] 

1127.  In  all  actions  (personal  and  real,  except  ejectment, 
5,  9,  10,  11,  17,  21,  24,  27,  28,  35,  40,  41,  47,  and  partition,  13, 
15,  32)  (personal,  except  replevin,  23,  39)  (of  summons  and 
scire  facias,  2,  4,  6,  7,  8,  12,  15,  20,  25,  29,  33,  36,  38,  42,  46, 
49)  judgment  may  be  entered  in  the  prothonotary 's  oflBce,  if 
there  be  no  appearance  for  the  defendant,  on  application  of  the 
plaintiff,  or  his  counsel,  at  any  time  (one  week,  7,  21,  38)  after 
the  return  day  (on  or  after  the  quarto  die  post,  4,  8,  12,  20,  22, 
28,  30,  33,  36,  48)  (on  the  first  Saturday  of  the  term,  2)  if  the 
process  shall  have  been  duly  served  ten  days  (fifteen  days,  17) 
before  the  entry  of  such  judgment,  10,  14,  with  like  effect  as  if 
such  judgment  were  entered  in  open  court,  6,  7,  8,  15,  16,  18, 
22,  24,  27,  28,  29,  30,  32,  35,  36,  37,  38,  40,  42,  48,  (without 
reference  to  the  quarto  die  post,  9,  and  irrespective  of  the  fact 
as  to  whether  or  not  the  declaration  be  filed  at  the  return  day, 
27,  41)  if  in  cases  where  it  is  necessary,  a  statement  or  declara- 
tion has  been  filed  on  or  before  the  return  day.  2,  4,  9,  11,  17, 
21,  25,  33,  47.  When  the  process  has  not  been  served  ten  days 
before  the  return  day,  the  plaintiff  (if  he  has  filed  his  statement, 
42)  may  in  like  manner,  during  term  time,  direct  judgment  to 
be  entered  by  default,  ten  days  (five  days,  46,  49)  (fourteen 
days,  12,  51)  after  the  date  of  service,  if  no  appearance  has  been 
entered  for  the  defendant,  4,  11,  13,  16,  20,  22,  23,  39,  42,  43, 
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45,  46,  49  :     Provided,  the  said  writ  has  been  issued  ten  days 
before  the  return  day.     12,  51. 

1128.  Writs  of  sci.  fa.  sur  mechanic's  claims  must  be  served 
fifteen  days  before  the  return  day  to  entitle  plaintiff  to  judgment 
for  want  of  an  appearance.     24. 

1129.  No  judgment  shall  be  entered  before  the  writ  and 
return  of  service  are  filed  and  noted.     28,  35. 

1130.  When  suit  is  commenced  by  capias,  and  the  defend- 
ant has  given  bond  to  the  sheriff  under  the  9th  and  10th  sec- 
tions of  the  Act  of  13th  June,  1836,  if  no  appearance  has  been 
entered  on  the  record,  judgment  by  default  may  be  obtained  at 
the  same  time,  and  in  the  same  manner,  as  if  the  suit  had  been 
commenced  by  summons.     16,  42. 

1131.  In  all  cases  where  a  summons  or  scire  facias  is 
returnable  to,  and  shall  have  been  served  ten  days  before  a 
monthly  return  day,  not  in  term  time,  and  the  plaintiff  shall 
have  filed  his  declaration  or  statement  on  or  before  said  return 
day,  if  any  is  necessary,  the  plaintiff  may  take  judgment  for 
want  of  an  appearance,  or  if  an  appearance  is  entered  he  shall 
be  entitled  to  the  defendant's  plea  at  the  next  or  any  subsequent 
return  day,  or  any  Friday  in  term  time,  and  also  to  an  affidavit 
of  defence,  when  such  affidavit  is  now  required  by  the  rules; 
and  in  default  of  such  plea  or  affidavit  the  plaintiff  may  take 
judgment  to  be  entered  of  course,  the  amount  to  be  ascertained 
by  the  prothonotary :  Provided,  that  no  judgment  shall  be 
taken  for  want  of  a  plea  or  affidavit  of  defence  on  any  return 
day  under  this  rule,  unless  the  return  day  of  the  writ  shall  have 
been  at  least  four  weeks  previous  thereto.  And  provided 
further,  that  such  judgment  may  be  taken  in  court,  or  in  the 
prothonotary 's  office,  on  any  day  subsequent  to  the  day  upon 
which  such  appearance,  plea  or  affidavit  of  defence  is  required 
by  this  rule.     34. 

1132.  If  judgment  by  default  has  been  entered  for  want  of 
an  appearance,  it  may  be  taken  off  by  the  prothonotary  any 
time  within  four  weeks  from  the  time  the  process  was  return- 
able, on  application  of  any  attorney  of  this  court,  and  on 
affidavit  by  him  that  he  had  been  retained  in  the  suit  before  or 
during  the  week  allowed  for  an  appearance.     7,  38. 

1133.  The  judgment  for  want  of  an  appearance  may  be 
opened  within  the  same  term  on  application  supported  by  an 
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affidavit  of  a  jast  and    legal   defence    to    the    demand  of  the 
plaintiff.     13. 

1134.  If  the  declaration  was  not  filed  before  the  return  day, 
and  the  defendant  has  failed  to  appear,  the  plaintiff  may  enter 
a  common  appearance  for  him  in  this  form  : 

County,  to  wit:     Appearance  for  C  D., 
the  defendant,  at  the  suit  of  A.  B.,  to  a  summons  in  No.     ,  of 

Term,  18     ,  returnable  on,  etc. 

E.  F.,  plaintiff's  attorney. 

And  thereupon  the  plaintiff  having  filed  his  declaration, 
mav  rule  the  defendant  to  file  an  affidavit  of  defence,  or  to 
plead,  or  both.  And  upon  proof  that  the  defendant  has  removed 
from  the  county,  or  cannot  be  found,  and  that  in  consequence 
he  cannot  be  served  with  the  rule,  the  plaintiff  may  have 
judgment  on  motion  in  court  at  any  subsequent  day  in 
term.     39. 

1135.  Counsel  shall  enter  all  appearances  and  pleas,  in 
cases  in  which  they  are  employed,  in  the  office  of  the  protbono- 
tary,  before  10  A.  M.  on  the  days  on  which  judgments  are  to 
be  taken  in  open  court  for  want  of  pleas  and  appearance.     2. 

1136.  In  all  cases  of  appeals  from  the  judgments  of  justices 
of  the  peace,  the  appellant  may  direct  judgment  to  be  entered 
by  default,  if  there  be  no  appearance  for  the  appellee  on  or 
before  the  first  day  of  the  term  ensuing  that  to  which  the  appeal 
was  taken :  Provided,  he  has  given  the  appellee  at  least  ten 
days  notice  of  the  filing  of  such  appeal.     IS. 

1137.  In  all  cases  where  an  appearance  is  entered  for 
defendant,  plaintiff  may  have  judgment  entered  by  default  (in 
open  court,  on  the  Saturday  after  the  first  day  of  the  term  next 
succeeding  that  to  which  the  process  is  returned,  2)  (at  the 
expiration  of  15  days,  14),  if  there  be  no  plea  to  the  action  pre- 
viouslv  entered,  and  a  declaration  be*  filed  on  or  before  the 
return  day  of  the  writ,  2 :  Provided,  that  the  court,  if  in  ses- 
sion, or  a  law  judge  in  vacation,  may,  upon  sufficient  reason 
shown,  extend  the  time.     14. 

1 138.  In  all  cases  where  rules  have  been  taken,  the  failure 
to  comply  with  which  entitles  a  party  to  a  judgment,  the  pro- 
thonotary  shall  enter  judgment  on  the  application  of  such  party 
(upon  praecipe,  with  the  same  effect  as  if  moved  for  in  open 
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court,  10,  14,  22,  25):  Provided,  an  affidavit  be  filed  of  the 
due  service  of  a  notice  of  such  rule,  5,  6,  7,  11,  15,  16,  18,  19, 
23,  27,  32,  34,  38,  39,  41,  42,  44,  48,  and  of  the  nature  of  the 
default.     0,  14,  40. 

1139.  Whenever  a  verdict  in  a  civil  action  or  cause  is 
taken,  judgment  shall  be  entered  immediately  thereon  nisi,  and 
if  no  motion  in  arrest  of  judgment  be  filed  within  four  days, 
judgment  shall  be  entered  thereon  absolutely  by  the  prothono- 
tary  :  Provided,  that  before  any  such  judgment  shall  be  entered 
absolutely,  the  plaintiff  or  defendant  for  whom  said  verdict  shall 
be  given,  shall  file  with  the  prothonotary  the  receipt  of  the 
sheriff  for  the  jury  fee  required  by  law.     21. 

1140.  Xo  judgment  shall  be  entered  on  a  verdict  in  any 
case,  without  the  special  order  of  the  court  (within  the  time 
allowed  for  motions  in  arrest  of  judgment  and  for  new  trials, 
nor,  7,  17,  19,  23,  28,  33,  35,  36,  38,  39)  unless  the  jury  fee  of 
$4  be  first  paid  as  required  by  Act  of  29th  of  March,  1805,  1,  2, 
3,  4,  5,  6,  7,  11,  14,  15,  16,  17,  19,  20,  23,  24,  25,  27,  28,  32,  33, 
34,  35,  36,  38,  39,  40,  41,  42,  43,  44,  45,  46,  47,  48,  49,  50  (and  the 
receipt  of  the  sheriff  therefor  filed  with  the  prothonotary,  18,  22, 
37)  and  if  the  same  4)e  not  paid  within  ten  days  after  verdict 
rendered  (unless  when  the  judgment  is  arrested  or  suspended) 
an  attachment  will  issue  at  the  instance  of  the  commissioners  of 
the  county,  against  the  successful  party,  to  compel  the  payment 
of  the  jury  fee.     8,  12,  26,  29,  51. 

1141.  Judgment  on  a  verdict,  when  the  party's  right  to  it 
is  perfected,  shall  be  entered  by  the  prothonotary  as  of  course* 
and  shall  be  dated  on  the  day  it  is  entered,  1,  2,  4,  9,  10,  11,  14, 
2U,  23,  25,  27,  33,  34,  36,  40,  43,  44,  46,  47,  49,  50,  but  no 
judgment  shall  be  entered  out  of  court  except  on  notice  to  the 
opposite  party  or  his  attorney.     16,  42. 

1142.  Xo  final  judgment  shall  be  entered  on  any  verdict  or 
reserved  question  until  notice  of  intention  to  enter,  stating  the 
time  thereof,  shall  have  been  served  upon  the  attorney  of  record 
for  the  party  against  whom  the  judgment  has  been  obtained, 
and  proof  thereof  made  to  the  prothonotary  and  filed  in  the 
case.     17. 

1143.  In  all  judgments  taken  on  the  verdict  of  a  jury,  or 
entered  on  reserved  points,  and  in  all  decrees  of  the  court 
entered  on  contested  matters,  entered  more  than  thirtv  davs  after 
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the  rendition  of  such  verdict,  or  argument  in  such  controverted 
matter,  it  shall  be  the  duty  of  the  prothonotarj  to  notify 
the  counsel  of  both  parties  of  the  entry  of  such  judgment  or 
decree.     24. 

1144.  Judgment  may  be  entered  by  the  prothonotary,  on 
the  praecipe  of  the  proper  party,  in  the  following  cases:  For 
want  of  an  appearance,  declaration,  statement,  answer,  answers 
to  interrogatories,  plea,  or  default  of  any  kind,  6,  also,  for  so 
much  of  the  plaintiff  ^s  demand  as  is  admitted  by  the  answer,  or 
by  the  answers  to  interrogatories.     3. 

1145.  Judgment  on  two  returns  of  nihil  habet  may  be 
entered  according  to  the  present  practice,  on  a  scire  facias  post 
annum  et  diem,  on  a  mortgage,  and  in  other  cases  of  scire  facias, 
where  the  manner  of  service  of  the  writ  is  not  especially  pre- 
scribed by  the  Act  of  Assembly.     16,  42. 

1146.  No  judgment  shall  be  entered  on  two  returns  of 
nihil  habet  if  the  second  writ  has  been  made  returnable  to  the 
same  term  as  the  first.     24. 

1147.  Judgment  on  two  returns  of  nihil  habet  must  be 
moved  for  in  open  court,  on  a  regular  motion  day.     18. 

1148.  No  judgment  by  confession  shall  be  entered  in  any 
amicable  suit,  unless  there  be  filed,  at  the  time  of  filing  the 
agreement,  a  specific  statement  of  the  cause  of  action  signed  by 
the  partiei?,  or  their  attorneys  (and  where  such  statement  is 
signed  by  the  attorney  of  the  defendant,  there  shall  also  be  filed 
with  the  same  the  warrant  of  attorney,  i ,  20,  23)  but  this  rule 
shall  not  apply  to  judgments  on  warrants  of  attorney,  or  to 
revivals  of  judgments  by  agreement,  1,  8,  20,  23,  or  to  confes- 
sions of  judgment,  or  written  powers  to  confess  judgment. 
11,  45. 

1149.  No  judgment  shall  be  entered  by  confession  of  attor- 
ney where  the  attorney's  name  does  not  appear  on  the  list  of 
practising  attorneys  kept  by  the  prothonotary.     17. 

1150.  In  cases  where  judgment  is  confessed  by  warrant  of 
attorney,  the  instrument  of  writing  upon  which  the  warrant  is 
founded,  together  with  the  warrant  (or  a  true  copy  thereof  veri- 
fied by  affidavit,  6,  30,  48)  shall  be  filed  with  the  confession,  5, 
6,  10,  14, 16,  17,  23,  28,  30,  33,  35,  48,  50  (unless  the  court  or  a 
law  judge  thereof,  shall,  upon  cause  shown,  permit  a  copy  to  be 
filed  in  lieu  thereof,  37)  :  Provided,  that  where  the  said  note  or 
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bond  is  payable  at  a  particular  place,  and  judgment  is  confessed 
thereon,  prior  to  the  maturity  of  the  obligation,  the  original 
note  or  bond  need  not  be  filed  with  the  confession,  but,  in  lieu 
thereof,  the  attorney  confessing  judgment  thereon,  shall  certify 
a  correct  copy  thereof,  which  shall  be  substituted  for  the 
original.     47. 

1151.  Where  the  warrantof  attorney  constitutes  an  integral 
part  of  a  lease,  or  other  original  contract,  frgm  which  it  cannot 
be  separated  without  injury,  it  shall  be  suflBcient  to  file  a  copy 
of  the  lease  or  contract,  1,  20,  the  correctness  of  which  copy  is 
to  be  attested  by  an  agreement  of  the  parties  or  their  attorneys 
annexed  thereto,  or  by  the  prothonotary  or  his  deputy,  from 
inspection  of  the  original,  upon  the  paper  filed.     23. 

1 152.  If  a  warrant  of  attorney,  or  written  power  to  enter 
or  confess  judgment,  be  above  ten  and  under  twenty  years  old, 
the  court  or  a  judge  thereof  must  be  moved  for  leave  to  enter 
judgment,  which  motion  must  be  founded  upon  an  affidavit  of 
the  due  execution  of  the  warrant  or  written  power,  and  that  the 
money  is  unpaid  and  the  parties  living.  4,  50.  But  if  the  war- 
rant or  written  .power  be  above  twenty  years  old,  there  must 
be  a  rule  to  show  cause  served  upon  the  party,  if  within 
the  State,  1,  2,  3,  8,  10,  12,  13,  16,  17,  19,  20,  21,  22,  24,  25,  27, 
28,  32,  33,  34,  35,  36,  40, 41,  42,  43,  44,  45,  46,  47,  49,  51  (county, 
7,  9,  15,  39)  (or  an  affidavit  filed  that  his  residence  is  unknown, 
6, 18,  30,  37,  48)  (or  if  without  the  State,  notice  of  the  rule  must 
be  published  (as  the  court  shall  direct,  7,  29,  38)  for  three 
weeks  (in  one  newspaper  of  general  circulation  in  the  county, 
14,  23)  (in  the  paper  designated  by  the  court  for  the  publication 
of  legal  notices.  11).  If  upon  hearing  the  court  shall  be  satis- 
fied that  he  cannot  be  found  after  reasonable  search,  judgment 
shall  be  entered  thereon.     5. 

1153.  No  judgment  shall  be  entered  by  confession  on  a 
warrant  of  attorney  where  the  warrant  is  over  twenty  years 
old.     50. 

1154.  When  judgment  has  been  entered  on  narr  upon  an 
instrument  with  warrant  of  attorney  to  confess  judgment,  if 
the  defendant  desires  to  have  such  instrument  and  warrant  filed, 
he  may  file  with  the  prothonotary  a  request  in  writing  to  that 
effect,  and  serve  notice  thereof  upon  the  plaintiff  or  his  attorney, 
and  upon  failure  to  file  the  said  instrument  and  warrant,  wiihin 
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four  days  after  the  time  of  such  service,  the  court  or  judge  in 
vacation,  in  the  absence  of  satisfactory  reasons  for  such  failure, 
may  make  such  order  respecting  such  judgment,  or  any  pro- 
cess founded  thereon,  as  the  nature  and  justice  of  the  case  may 
require.     40. 

1155.  No  attorney  shall  confess  judgment  upon  any  instru- 
ment of  writing,  on  a  power  of  attorney  contained  therein, 
without  having  th^  original  instrument  in  his  possession  at  the 
time  of  entering  judgment  thereon.     18. 

1156.  No  judgment  shall  be  entered  on  a  scire  facias  sur 
mechanic's  claim,  unless  legal  service  has  been  made  upon  all 
the  owners  named  in  the  claim.     28,  35. 

1157.  In  actions  of  ejectment,  judgment  shall  not  be  taken 
before  the  second  term,  10,  11,  22,  34,  47,  nor  without  proof  of 
service.     4,  25,  46,  49. 

1158.  In  ejectment,  if  the  defendant,  having  been  duly 
served,  shall  not  appear  at  the  second  term,  the  plaintiflf,  on 
motion  and  aflBdavit,  may  have  judgment  by  default,  pursuant 
to  Sec.  2,  Act.  13th  April,  1807,  36,  or  the  court  may  direct  a 
plea  to  be  entered  for  the  defendant,  where  the  writ  has  been 
duly  served  on  the  party  claiming  title,  according  to  Sec.  1,  Act 
5th  December,  1860.     16,  23,  39. 

1159.  In  all  real  actions  except  ejectment,  judgment  for 
default  of  appearance,  pursuant  to  the  87th  Section  of  the  Act 
of  13th  June,  1836,  may  be  entered  in  term  time,  on  motion  in 
writing  after  the  fourth  day  of  the  term  to  which  the  writ  is 
returnable,  or  the  third  day  of  the  second  return  day,  as  the 
case  may  be:  Provided,  the  writ  has  been  duly  served,  or  pub- 
lished, when  publication  is  necessary,  the  length  of  time  pre- 
scribed by  law, — and  that  the  plaintiff  has  filed  his  declaration 
or  statenient  as  required  or  allowed  by  law, — and  in  case  of 
minors,  that  there  is  a  guardian  on  whom  the  writ  has  been 
duly  served,  or  that  one  has  been  duly  appointed  ad  litem  who 
has  had  due  notice  of  the  writ.     36. 

1160.  On  scire  facias  to  revive  judgment  (against  real 
estate,  42),  if  the  defendant  does  not  appear,  having  been  duly 
served,  judgment  may  be  obtained  at  the  second  term  subsequent 
to  the  issuing  of  the  writ,  pursuant  to  Sec.  3,  Act  4th  April, 
1798,  23,  39,  but  if  the  defendant  cannot  be  found,  the  plaintiff 
may  take  judgment  by  proclamation  at  two  succeeding  terms  of 
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the  court  according  to  the  provisions  of  the  third  section  of  the 
Act.     16, 42. 

1161.  If  the  plaintiff  file  a  statement  in  pursuance  of  the 
Act  of  21st  March,  1806,  judgment  by  default  may  be  entered 
at  the  time  prescribed  by  that  Act,  but  at  no  o^faer  time  except 
in  pursuance  of  the  rule.     36,  40. 

1162.  No  judgment  (except  such  as  may  be  entered  by 
confession,  or  by  virtue  of  a  warrant  of  attorney  or  written 
power  to  confess  judgment)  shall  be  entered  in  any  case,  unless 
when  it  is  otherwise  expressly  authorized  by  these  rules,  or 
some  of  them,  or  on  motion  day  in  open  court.     25,  46,  49. 

1 163.  In  cases  where  suits  have  been  marked  discontinued 
or  settled,  and  the  costs  have  not  been  paid,  the  prothonotary 
may  enter  judgment  against  the  plaintiff  as  in  case  of  non  suit, 
11,  22,  23,  24,  34,  44,  45,  and  issue  execution  for  such  costs, 
without  praecipe. .  5,  6,  9, 10,  14, 17,  18,  27,  28,  30,  33,  35,  36, 37, 
40,  41. 

1164.  Judgment  by  default  of  any  kind  may  be  moved 
before  and  entered  by  the  prothonotary,  18,  who  shall  assess  the 
damages  in  all  cases  in  w^hich  the  amount  thereof  is  set  forth 
with  certainty  in  the  statement  of  claim  filed,  1,  5,  6,  22,  23,  26, 
28,  32,  35,  but  no  such  judgment  shall  be  entered  unless  the 
statement  is  in  accordance  with  the  rules  regulating  the 
same.     8,  9. 

1165.  In  all  cases  where  a  party  is  entitled  by  law  or  by 
these  rules  to  judgment  by  default,  except  in  cases  where  a 
motion  in  open  court  is  specially  required,  he  may  move  for 
judgment  before  the  prothonotary  by  entry  on  the  rule  book, 
and  the  court  shall  be  considered  always  open  for  that  purpose, 
and  the  prothonotary  shall  mark  the  motion  granted  of  course, 
and  enter  the  judgment  accordingly.  The  entry  on  the  rule 
book  may  be  made  by  the  prothonotary  when  duly  authorized 
in  writing.     37. 

1166.  All  judgments  by  default  shall  be  taken  on  motion 
in  open  court  (unless  otherwise  specially  authorized  by  Act  of 
Assembly  or  order  or  rule  of  court)  and  shall  be  moved  for  on 
the  coming  in  of  court  on  Thursday  afternoons  when  the  court 
is  for  one  week,  and  on  Monday  afternoons  of  the  second  week 
when  the  term  is  for  two  weeks,  and  at  no  other  time  unless 
forty-eight  hours  notice  in  writing  is  given  to  the  party  against 
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whom  judgment  is  moved,  or  to  his  attorney  of  record,  specifying 
when  and  for  what  cause  judgment  is  moved.     4,  48. 

1167.  At  the  times  specified  for  taking  judgments  each 
attorney  shall  bring  into  court  a  list  of  the  causes  in  which  he 
intends  to  move  for  judgment,  giving  the  names  of  the  parties, 
the  number  and  term  of  the  cause,  and  docket  and  page  where 
entered,  and  the  name  of  the  attorne}'  for  the  defendant  (if  an 
appearance  shall  have  been  entered).  And  "upon  his  name  being 
called  by  the  prot  ho  notary  from  a  list  of  the  attorneys  to  be 
prepared  by  him,  shall  move  for  judgment  in  said  cases,  which 
shall  be  granted  unless  an  appearance  or  plea  shall  have  been 
entered,  or  an  affidavit  of  defence  filed,  as  the  case  may  bo.     4. 

1 168.  Judgments  may  be  moved  for  at. the  several  adjourned 
courts,  to  be  hold  on  the  first  Mondav  of  months  intermediate 
the  regular  terms.     4. 

1169.  Whenever  judgment  of  non  pros,  or  by  default,  or 
a  discontinuance,  has  been  entered  in  pursuanceofrules,  no  motion 
to  take  oflF  the  judgment  or  strike  out  the  discontinuance  will  be 
received,  unless  founded  upon  affidavit  of  a  good  cause  of  action 
or  defence,  as  the  case  may  be,  and  of  the  reasons  of  the  party's 
default  or  omission  ;  and  in  taking  off  the  judgment  or  discon- 
tinuance, it  shall  be  on  payment  of  all  costs  accrued,  or  on  such 
other  terms  as  the  court  may  order.     18. 

1170.  Upon  application  to  open  judgment,  setting  forth 
matter  sufficient,  a  rule  nisi  will  be  granted,  on  the  hearing  of 
which  evidence  may  be  offered  by  both  parties.  If  the  rule  be 
made  absolute  an  issue  shall  be  directed,  and  the  cause  shall 
thereupon  be  subject  to  all  the  rules  relating  to  causes  pend- 
ing. In  forming  the  issue,  t|}e  plaintiff  shall  declare  on  the 
instrument  on  which  judgment  was  entered,  and  the  defend- 
ant shall  enter  such  plea  as  shall  be  proper  upon  the  matter  of 
defence  set  forth  in  the  application  to  open,  or  the  terms  on  which 
the  judgment  is  opened.     22. 

1171.  Except  in  peculiar  cases,  application  to  open  a  judg- 
ment by  default  (or  take  off  a  non  pros,  42)  will  not  be  allowed 
if  a  trial  has  been  lost  by  the  delay,  16,  but  if  promptly  made, 
and  it  is  necessary  for  the  purposes  of  justice,  relief  will  be 
granted.     42. 

1 172.  The  court  will,  upon  motion,  and  rule  to  show  cause, 
supported  by  depositions,  take  off  a  judgment  of  non  pros,  or 
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open  a  judgment  by  default  or  confession,  where  the  purposes 
of  justice  are  shown  to  require  it,  1,  13,  19,  20,  26,  36,  51,  and 
the  application  is  made  with  reasonable  promptness,  imposing 
terms  in  cases  proper  for  such  order.  8,  12,  28,  29,  35,  36,  40, 
43.  But  if  the  affidavit  or  proof  does  not  cover  the  whole 
amount  of  the  judgment,  it  will  be  opened  only  as  to  the  part 
covered  thereby  (with  leave  to  plaintiflf  to  proceed  for  the  resi- 
due, 16,  23,  39),  and  the  court  may  make  the  payment  of  the 
amount  due  a  condition  precedent  to  opening  the  judgment,  or 
nia}^  in  their  discretion,  allow  execution  to  proceed  for  the 
undisputed  part  of  the  judgment,  16,  or  stay  proceedings  at 
their  discretion.     42. 

1173.  Applications  to  open  judgments  for  default  may  be 
made  before  a  law  judge  at  chambers,  and  upon  sufficient  cause 
shown  a  rule  may  be  granted  by  him  to  show  cause,  returnable 
to  the  court  in  session,  which  must  be  served  upon  the  plaintiff, 
or  his  attorney,  at  least  ten  days  before  the  time  of  hearing. 
6,  18,  30,  37. 

1174.  When  a  judgment  is  entered  by  default,  or  in  vaca- 
tion in  pursuance  of  rules,  or  when  entered  on  a  warrant  of 
attorney  or  power  to  enter  judgment,  the  judge  in  vacation — 
on  affidavit  of  a  just  and  legal  defence,  and  a  certificate  of 
counsel  subjoined  thereto,  that  he  *'  verily  believes  the  grounds 
of  defence  are  sufficient  in  law,  and  are  not  made  for  the  pur- 
pose of  delay  " — may  stay  all  proceedings  on  reasonable  terms 
until  the  next  meeting  of  the  court.  But  no  such  order  shall 
be  made  unless  reasonable  notice  of  the  application  be  given  to 
the  adverse  party  or  his  attorney.  14,  36,  40,  41.  When  an 
execution  is  issued  and  levy  made  on  personal  property,  and  in 
ease  of  levy  on  real  estate  on  a  judgment  containing  a  waiver 
of  inquisition,  during  the  illne&s  or  absence  from  the  county  of 
the  judge,  the  duty  herein  prescribed  shall  be  performed  by  the 
prothonotary,  subject,  however,  to  the  after  approval  or  other- 
wise of  the  judge,  if  required  by  either  party.     27. 

1175.  Applications  to  open  judgments  for  default  shall  be 
accompanied  by  an  answer  to  the  complaint  in  cases  where  an 
answer  is  required ;  in  other  cases  the  petition  shall  disclose 
the  nature  and  character  of  the  defence  as  fully  as  in  an 
answer.     3. 

1176.  If  a  case  is  reached  on  the  call  of  the  trial  list  which 
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counsel  state  to  have  been  settled,  the  court  will  enter  a  formal 
judgment  for  the  costs,  if  there  be  an  agreement  to  that  effect. 
If  there  be  no  agreement,  judgment  of  non  pros  will  be  entered, 
9,  27,  41,  or  such  other  order  made  as  in  the  discretion  of  the 
court  shall  be  deemed  proper.     T. 

1177.  When  a  judgment  nisi  is  entered  by  consent  of 
counsel,  the  construction  shall  be  that  it  shall  become  absolute 
unless  an  aflBdavit  of  defence  is  filed  within  thirty  Jays 
thereafter.     42. 

JUDGMENTS  BY  DEFAULT 

[See  Abandonment,  Abatement  and  Judgments.] 


JUDGMENTS  NON  OBSTANTE  VEREDICTO 

[See  New  Trials  and  Arrest  of  Judgments.] 

JURY 

[See  also  Condemnation  Pibceedings  and  2  2  209.  218,  219, 

655  and  1853.] 

1178.  A  general  venire  facias  shall  serve  for  all  the  causes 
intended  to  be  tried  by  the  common  traverse  jury  ;  but  in  cases 
of  special  juries,  a  particular  venire  facias  shall  be  issued  in 
each  case.     7. 

1179.  The  number  of  persons  to  be  drawn,  summoned  and 
returned  as  traverse  jurors  for  each  week  of  the  court  shall  be 
(forty-eight,  4,  7,  9,  11,  20,  25.  38,  41,  50  for  the  first  week  and 
thirty-six  for  later  weeks,  4,  25,  26,  29,  33,  40)  (thirty-eight  16, 
18,  28,  35,  36,  42)  (thirty-nine,  39)  (thirty-six,  8, 12,  51)  (unless 
otherwise  specially  ordered  by  the  court,  4,  7,  12,  20,  26,  51), 
and  where  the  term  extends  for  more  than  one  week  a  separate 
list  of  civil  issues,  and  separate  venires  for  jurors,  shall  issue  for 
each  week.     8,  9,  12,  16,  18,  25,  26,  28,  35,  36,  40,  41,  51. 

1180.  It  shall  be  the  duty  of  the  sheriff,  or  other  officer 
who  shall  summon  any  jurors  (on  or  before  the  first  court  day  of 
each  week,  6,  37,  48)  to  make  a  minute  or  memorandum  on  the 
panel  (and  an  affidavit,  6,  11,  20,  34,  37,  44,  45,  46,  48,  49)  of  the 
time  and  manner  of  summoning  each  juror  (and  subscribe  the 
same,  40,  and  make  return  thereof  to  the  court,  6,  11,  20,  25, 
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34,  3t,  44,  46,  48,  49  (and  to  attend  with  it  in  court  on  the 
return  day  of  the  process  to  make  proof  of  service  on  default- 
ing jurors,  16,  18,  28,  33,  35,  36,  40,  42,  45)  and  this  shall  be 
taken  as  prima  facie  proof  of  service  on  any  defaulting 
juror.     10. 

1181.  When  jurors  are  fined  for  non-attendance  during  a 
term  or  on  failure  to  answer  when  specially  called,  a  rule  shall 
be  entered  by  the  prothonotary  on  them  to  show  cause  at  the 
next  term  why  the  fine  should  not  be  levied,  4,  the  service  of 
which  must  be  at  least  ten  days  before  the  term,  40  :  Provided, 
that  the  rule  shall  not  be  issued  until  four  weeks  after  the  fine  is 
laid,  to  give  them  an  opportunity  of  coming  into  court  or  the 
clerk's  oflBce  without  service,  and  filing  their  excuses,  under  oath 
or  affirmation,  of  reasonable  cause  of  absence.  Tales  jurors 
are  subject  to  the  same  rule.     18,  28,  33,  35,  36. 

1182.  It  shall  be  the  duty  of  the  clerk  to  call  the  list  of 
jurors  every  morning  upon  the  opening  of  the  court.  And 
jurors  failing  to  answer,  or  failing  to  answer  when  called  in 
empaneling  a  jury,  shall  be  deprived  of  the  pay  for  that  day, 
and  be  subject  to  a  fine,  in  the  discretion  of  the  court.  The 
clerk  is  directed  to  note  the  attendance  of  jurors  daily  and 
enforce  these  rules,  4,  unless  the  juror  is  excused  by  the 
court.     29. 

11183.  The  sherifl^  shall  not  be  allowed  his  fees  for  sum- 
moning a  juror  unless  the  service  is  made  in  the  manner 
required  by  law  by  the  sheriff  himself,  or  some  regular  deputy, 
who  attends  in  court  on  the  return  day  of  the  venire  to  prove 
the  service,  if  necessary,  and  if  the  panel  is  set  aside  for  irreg- 
ularity of  service  it  shall  be  at  the  cost  of  the  sheriff.     16. 

1184.  As  a  standing  order  of  court,  the  number  of  sober, 
intelligent  and  judicious  persons  liable  to  serve  as  jurors  in  the 
several  courts  of  this  county  during  each  year  shall  be  six  hun- 
dred, and  the  names  of  that  number  of  such  persons  shall  be 
selected  and  placed  in  the  jury  wheel  a  sufficient  length  of  time 
before  the  first  term  of  the  court  in  every  year  as  required  by 
law.     40. 

1185.  It  shall  be  a  standing  order  of  this  court  to  be  con- 
sidered as  made  at  every  term  immediately  preceding  a  term  of 
two  weeks  (pursuant  to  the  33rd  and  104th  sections  of  the  Act 
of  14th  April,  1834)  that  the  trial  of  issues  in  civil  cases  shall 
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be  commenced  during  the  first  week  of  the  two  weeks  term ; 
and  the  venire  for  jurors  therefor  for  the  first  week  of  the  term 
shall  be  issued  and  made  returnable  accordingly,  in  the  same 
manner  as  provided  for  a  term  of  one  week  ;  and  the  sheriff  and 
jury  commissioners  shall  annex  and  return  one  and  the  same 
panel  of  names  to  all  the  venires  for  petit  jurors,  for  the  first 
week  of  the  term,  40,  as  directed  in  the  34th  and  121st  sections 
of  said  Act.    36. 

1 186.  The  prothonotary  shall,  as  soon  as  conveniently  may 
be  after  the  trial  list  has  been  made  out  for  any  regular  term, 
adjourned  court  or  special  court,  and  at  least  thirty  days  before 
the  beginning  thereof,  issue  to  the  sheriff  a  writ  of  venire  for  the 
trial  of  the  issues  upon  the  list,  according  to  the  provisions  of 
the  96th,  97th,  98th  and  107th  sections  of  the  Act  of  14th 
April,  1834.     36. 

1187.  The  prothonotary  shall  endorse  upon  every  writ  of 
venire  facias  which  shall  be  specially  awarded  in  any  cause, 
the  day  assigned  in  the  trial  list  for  the  trial  of  the  said  cause. 
1,  8.      . 

1188.  The  sheriff  or  other  oflBcer  to  whom  anv  writ  of 
venire  facias  specially  awarded  in  any  cause  shall  be  directed, 
shall  summon  the  jury  to  appear  in  court  at  10  A.  M.  (1  P.  M., 
50),  of  the  day  so  endorsed  on  the  said  writ.     1,  8,  50. 

1189.  Every  challenge  to  the  array  of  jurors  returned  for 
the  trial  of  any  issue  of  fact  shall  be  made  on  the  first  day  of 
the  period  (week,  45),  at  which  the  said  issue  shall  be  set  down 
for  trial.     1,7,8.  11,  45. 

1190.  The  prothonotary  shall  cause  a  list  of  jurors,  in  each 
cause  set  down  for  trial  by  jury,  to  be  delivered  to  the  attorney 
on  each  side  (when  requested,  1)  at  least  eight  days  before  the 
time  of  striking,  and  he  shall  subjoin  thereto  a  notice  of  the 
time  and  place  of  striking  the  same.  The  notice  of  the  pro- 
thonotary shall  be  considered  as  entitling  the  plaintiff  or  defend- 
ant to  strike  the  same,  ex  parte,  at  the  time  appointed  without 
further  notice:  Provided,  that  the  striking  of  a  jury  is  not  to 
be  considered  as  entitling  either  party  to  a  trial  if  not  otherwise 
entitled.     26. 

1191.  A  rule  for  a  struck  jury,  or  a  special  jury  of  view, 
will  be  granted  on  motion,  in  open  court,  with  notice  to  the 
opposite  party,  or  his  attorney  of  record,  and  cause  shown  (by 
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aflSdavit.  11).  If  allowed,  at  least  five  days  notice  of  the  day 
and  hour  of  striking  the  jury  at  the  prothonotary's  oflSce  shall 
be  given  to  the  adverse  party  or  his  counsel,  together  with  a 
copy  of  the  jury  list  drawn  for  the  next  ensuing  term.  If  both 
parties  attend  at  the  time  appointed  as  aforesaid,  they  shall 
strike  alternately,  the  plain tiflf  commencing ;  or  either  party 
may  decline  striking,  and  thereupon  the  party  attending  may 
strike  ex  parte  any  number  :  Provided,  in  all  cases,  the  number 
remaining  on  the  list  shall  be  at  least  twenty.     11,  23,  45. 

1192.  A  rule  for  a  special  or  struck  jury  shall,  unless  the 
parties  agree  to  join  therein  (and  rules  for  views,  18,  28,  35,  36, 
45)  be  granted  only  on  cause  shown  (by  affidavit  to  the  sat- 
isfaction of  the  court,  or  a  judge  in  vacation,  and,  when  taken 
out  of  term  time,  on  notice  to  the  opposite  party  or  his  attorney, 
of  the  application  therefor,  8,  12,  14,  26,  51),  but  no  rule  shall 
be  granted  at  the  instance  of  the  defendant,  unless  he  also  file 
an  affidavit  of  a  just  and  lawful  defence  to  the  plaintiff's  cause 
of  action,  or  some  part  thereof,  9,  42 ;  and,  provided,  when  the 
case  is  on  the  trial  list,  the  rule  be  applied  for  in  due  season,  so 
as  to  give  notice,  and  strike  the  same  before  the  term,  and  so 
as  not  to  delay  the  trial.     18,  19,  28,  33,  35,  36,  41. 

1193.  Rules  for  a  special  jury, or  special  jury  and  view, or  for 
a  view  to  be  taken  from  the  panel  when  the  case  is  called  for 
trial,  may  be  entered  in  the  prothonotary's  office.  7,  38.  Rules 
for  views  to  be  taken  from  the  panel  shall  be  returnable  on  the 
day  on  which  the  list  is  called,  and  five  days  notice  thereof 
shall  be  given.     15 

1194.  The  party  obtaining  the  rule,  or  either  party  where 
they  join,  shall  apply  to  the  prothonotary,  who  shall  at  some 
period  after  the  general  panel  for  the  term  has  been  drawn,  and 
the  list  of  jurors  put  up  in  his  office,  fix  the  time  by  written 
notice,  of  which  a  copy  shall  be  served  on  the  adverse  party  or 
his  attorney,  at  least  five  days  (four  days,  39)  before  the  strik- 
ing. At  the  time  appointed  the  parties,  beginning  with  the 
plaintiff,  shall  strike  alternately  from  the  panel  until  the  number 
is  reduced  to  eighteen  (fifteen,  15)  (twenty.  14, 16).  (If  the  party 
against  whom  the  rule  is  taken  does  not  attend  or  refuses  to 
strike,  the  prothonotary  shall  strike  for  him.  14, 16,  18,  19,  28, 
33,  35,  36,  3T,  42.)  Parties  may,  however,  agree  in  writing 
that  the  number  remaining  on  the  list   shall    be  twelve,  and 
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that  in  case  of  view  the  trial  shall  be  bad  before  the  viewers 
only.     15. 

1195.  When  a  rule  for  a  special  jury  is  obtained,  either 
party  may  give  at  least  ten  days  (five  days,  9,  41)  notice  to  the 
opposite  party,  his  agent  or  attorney  (with  a  copy  of  the  jury 
list,  32)  to  appear  at  a  particular  day  and  hour,  to  strike  the  list 
of  jurors,  and  if  the  parties  appear  at  the  time  appointed  they 
shall  strike  from  the  general  list  until  the  number  of  (twelve,  8, 
9,  12,  41,  51)  (fifteen,  32)  (eighteen,  7,  38)  (twenty-four,  20,  26, 
29)  is  left ;  and  in  case  only  one  of  the  parties  attend  at  the 
time  and  place  appointed,  upon  due  proof  of  the  service  of  such 
notice,  the  prothonotary  may  also,  strike  for  the  absent  party, 
7,9,38, 41;  Provided  always,  the  parties  may  strike  by  agreement 
without  such  previous  notice,  barring  such  number  as  they  think 
proper.    8,12,20,26,29,32,51. 

1196.  No  jury  shall  be  struck  after  the  commencement  of 
the  term  at  which  the  cause  is  to  be  tried.     14. 

1197.  A  rule  to  strike  a  special  jury  may  be  entered  of 
course,  32,  and  when  entered  twenty  days  (ten  days,  45)  notice 
shall  be  given  to  the  opposite  party,  or  his  attorney,  at  the  time 
of  striking  the  jury.      27,  43,  45. 

1198.  If  the  parties  appear  they  may  strike  respectively  any 
number  not  exceeding  twelve  names  from  the  general  panel,  and 
the  prothonotary  shall  then  draw  twelve  names  from  the  residue, 
who  shall  constitute  the  jury.  If  either  party  fails  to  appear, 
the  opposite  party  may  proceed  ex  parte.     27,  43,  45. 

1199.  When  a  party  has  obtained  an  order  for  a  struck  jury, 
or  a  view,  it  shall  continue  in  force  from  term  to  term,  although 
a  jury  was  struck  in  pursuance  of  it,  9,  18,  if  the  cause  was  not 
tried,  or  a  new  trial  granted.  11, 16,  19,  23,  28,  33,  35,  36,  39, 
41,42. 

1200.  The  party  who  obtains  a  rule  for  a  special  jury  must 
deposit  with  the  prothonotary,  before  the  order  to  the  sheriff 
issues,  the  sum  of  sixty  dollars,  to  be  applied,  or  so  much  thereof 
as  may  be  necessary,  by  the  prothonotary,  to  the  payment  of 
the  fees  and  mileage  of  the  sheriff  and  jury.  The  costs  of  such 
view  to  be  taxed  and  paid  as  other  costs  of  the  case.     15. 

1201.  The  party  applying  for  a  view  shall  advance  the 
expenses  thereof,  and  if  the  opposite  party  loses  the  cause  be 
shall  reimburse  the  same,  14,  27,  43  :  Provided,  it  appear  satis- 
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factorily  to  the  court  that  such  view  was  necessary.  8, 12,  20,  21, 
26,  51. 

1202.  Special  jurors  shall  be  called  into  the  box  by  ballot, 
except  when  there  may  have  been  a  view,  when  the  viewers 
shall  be  first  called,  and  the  panel  shall  be  filled  by  ballot. 
7,  15,  32,  38. 

1203.  A  special  venire  shall  be  issued  for  the  view,  and  the 
view  shall  be  held  and  the  viewers  called  and  sworn  as  pro- 
vided in  the  124th,  158th  and  159th  sections  of  the  Act  of  14th 
April,  1834.     18,  28,  33,  35,  36. 

1204.  No  jury  of  view  shall  be  had,  except  by  special  order 
of  the  court,  and  only  when  in  its  opinion  the  circumstances  of 
the  case  require  it.     30. 

1205.  The  court  may  order  a  view  whenever  in  its  opinion 
the  circumstances  of  the  case  require  it,     6,  37,  48. 

1206.  The  sheriff  shall  give  at  least  five  days  (three  days, 
12,  20,  21,  26,  51)  (ten  days,  8)  notice  of  the  time  and  place  of 
holding  the  view  to  the  parties,  their  agents  or  attorneys  of 
record.     8,  12,  14,  19,  21,  26,  27,  43,  51. 

1207.  A  motion  for  a  view  must  be  founded  upon  affidavit 
setting  forth  the  particular  circumstances  which  render  it  neces- 
sary, unless  the  propriety  of  granting  it  appears  on  the  face  of 
the  pleadings,  16,  19,  or  when  boundaries  are  in  question  in 
ejectment.     6,  30,  37,  48. 

1208.  The  jury  of  view  must  be  asked  for  on  the  first  day 
of  taking  up  the  civil  list  for  each  term  ;  whereupon  the  jury 
shall  be  balloted  for  to  try  the  cause,  six  of  whom  shall  view 
the  premises  in  the  presence  of  an  officer  of  the  court  before  the 
trial,  5,  and  if  necessary  by  an  artist  appointed  by  the  court, 

6,  37,  48,  who  shall  be  sworn  to  the  faithful  performance  of  his 
duty  in  the  premises.     30. 

1209.  Neglect  of  the  party  obtaining  a  rule,  in  using  due 
diligence  to  have  the  jury  struck,  or  the  view  made,  shall  not 
prevent  the  other  party  going  to  trial  by  the  common  jury.  4, 

7,  8,  9,  II,  12,  14,  15,  16,  18,  19,  20,  21,  26,  27,  28,  29,  32,  33, 
35,  36,  38,  39,  41,  42,  45,  51. 

1210.  If  from  any  cause  twelve  of  the  special  jurors  do 
not  answer  when  called,  or  by  reason  of  challenges  for  cause 
are  rejected,  the  case  shall  not  for  that  reason  be  continued,  but 
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the  jury  shall  be  filled  out  from  the  rest  of  the  panel  in  the 
usual  way.     14,  18,  28,  33,  35,  36. 

1211.  No  trial  shall  be  put  off  on  account  of  a  view  not 
having  been  had  by  six  of  the  first  twelve  of  the  jurors  as  they 
stand  in  the  panel,  provided  that  any  (six,  20,  23,  26,  28,  33, 
35,  36,  39,  43,  45)  (eight,  19)  of  them  shall  have  viewed  and 
some  of  the  (six,  19)  viewers  do  appear  to  try  the  cause,  18, 
and  those  of  them  who  have  viewed  and  appear  shall  be  first 
sworn  or  affirmed  on  the  trial,  8,  12,  14,  16,  20,  21,  23,  26,  27, 
28,  33,  35,  36,  39,  43,  45,  51  ;  and  it  is  ordered  that  the  form  of 
the  venire  facias  shall  be  made  accordingly.     40,  42. 

1212.  When  any  cause  shall  be  ready  for  trial,  the  first 
twelve  jurors  called  and  answering  shall  be  taken  to  be  satis- 
factory to  the  parties,  unless  either  party  promptly  requests 
that  twenty  jurors  be  called.     10. 

1213.  After  special  jury  has  been  struck,  it  shall  be  consid- 
ered on  both  sides  as  a  waiver  of  all  peremptory  challenges,  except 
when,  from  any  defect  of  special  jurors,  the  jury  shall  be  filled 
out  from  the  rest  of  the  panel,  in  which  case  the  peremptory 
challenges  to  jurors  called  to  fill  the  number  shall  be  according 
to  law.     18,  28,  33,  35,  36. 


LAW  LIBRARY 
[See  also  {388.] 

1214.  The  library  shall  be  open  at  all  times  for  the  use  of 
the  judges  of  the  court  and  gentlemen  of  the  bar  of  this  county, 
9,  39,  who  alone  shall  use  the  library  room.     41. 

1215.  Books  shall  not  betaken  from  the  law  library  except 
to  be  used  on  a  trial  or  argument  proceeding  in  court.     9,  39, 41. 

1216.  The  books  contained  in  the  law  library  of  the 
respective  counties  are  exclusively  for  the  use  of  the  members 
of  the  bar  thereof,  and  no  persons  shall  at  any  time  remove  any 
book  from  said  libraries  unless  for  use  in  court,  except  by  per- 
mission of  the  Law  Library  Committee.  Any  attorney  vio- 
lating this  rule  shall  pay  to  the  Law  Library  Committee  for 
each  book  so  removed  the  sum  of  one  dollar,  to  be  ordered  paid 
by  the  court  on  report  of  such  violation  by  the  Law  Library 
Committee.    43. 
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121 T.  At  the  first  session  of  the  court  in  each  year,  the 
committee  on  the  law  library  shall  file  a  statement  showing  the 
items  of  receipt  and  disbursement  for  the  preceding  year,  and  the 
balance  on  hand.     39. 

1218.  The  court  shall  appoint  annually  a  member  of  the 
bar  to  act  as  librarian,  whose  duty  it  shall  be  to  take  charge  of 
the  court  library,  and  collect  all  fines  and  other  moneys  directed 
by  Act  of  Assembly,  or  by  the  court,  to  be  appropriated  to  the 
library  fund.     27. 

1219.  The  librarian  shall  also,  from  time  to  time,  with  the 
moneys  so  collected,  make  such  purchases  of  books  for  the 
library  as  the  law  judge  may  direct,  and  shall,  at  least  once  a 
year,  make  report  to  the  court  of  the  amount  of  moneys  received 
by  him,  stating  the  sources  from  which  it  was  received,  and 
how  the  same  has  been  expended,  which  report  shall  be  filed 
with  the  prothonotary ;  and  for  services  rendered  by  the  librarian 
he  may  retain  ten  percent,  of  all  moneys  collected  by  him.     27. 


LEGAL  NOTICES 

[See  Notices.] 

LETTERS  ROGATORY 

1220.  Letters  rogatory  may  issue  on  application  of  either 
party  to  take  depositions,  which  letters  rogatory  shall  be  in  the 
form  following,  viz. : 

**  The  Court  of  Common  Pleas  No.     ,  for  the  County  of 

,  Pennsylvania. 

'*  To  any  judge  or  tribunal  having  jurisdiction  of  civil 

causes  at 

"  Whereas  a  certain  suit  is  pending  before  us,  in  which  A.  B.  is 
plaintiff  and  C.  D  is  defendant,  and  it  has  been  suggested  to 
us  that  there  are  witnesses  residing  within  your  jurisdiction, 
without  whose  testimony  justice  cannot  completely  be  done 
between  the  said  parties;  we  therefore  request  you  that,  in 
furtherance  of  justice,  you  will,  by  the  proper  and  usual  process 
of  your  court,  cause  such  witness  or  witnesses  as  shall  be  named 
or  pointed  out  to  you  by  the  said  parties,  or  either  of  them,  to 
appear  before  you  or  some  competent  person  by  you  for  that 
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purpose  to  be  appointed  and  authorized,  at  a  precise  time  and 
place  by  you  to  be  fixed,  and  there  to  answer  on  their  oaths  and 
affirmations,  to  the  several  interrogatories  hereunto  annexed ; 
and  that  you  will  cause  their  depositions  to  be  committed  to 
writing,  and  returned  to  us  under  cover  duly  closed  and  sealed 
up,  together  with  these  presents ;  and  we  shall  be  ready  and 
willing  to  do  the  same  for  you  in  a  similar  case  when  required. 
Witness,  etc."    1,  8,  9,  16,  20,  23,  41,  42,  47. 


LIBERARI  FACIAS 

[See  Execution.] 

LUNATICS  AND  HABITUAL  DRUNKARDS 

[See  also  |  769.] 

1221.  In  all  cases  where  commissioners  appointed  under 
the  sixth  section  of  the  Act  of  April  20th,  1869,  to  inquire  into 
the  alleged  lunacy  of  any  person,  shall  report  that  the  case  is  a 
suitable  one  for  confinement,  the  commission  shall  also  inquire 
and  report  whether  the  lunatic  has  sufficient  real  or  personal 
property  to  pay  the  costs,  including  the  compensation  of  the 
commissioners  fixed  by  the  Act  of  May  8th,  1889.  If  the  evi- 
dence shall  show  that  the  lunatic  has  not  sufficient  real  or  per- 
sonal property  to  pay  the  costs  and  fees  of  the  commissioners, 
the  commission  shall  also  report  said  fact.     7. 

1222.  The  report  of  the  commission  shall  be  verified  by  the 
affidavit  of  the  commissioners.     7. 

1223.  It  shall  be  the  dutv  of  the  officer  in  whose  office  the 
report  shall  be  filed,  in  all  cases  where  it  shall  state  that  said 
lunatic  is  not  possessed  of  property  as  aforesaid,  to  give  written 
or  printed  notice  of  said  report  to  the  counsel  of  the  Board  of 
County  Commissioners  within  two  days  after  the  same  shall  be 
filed ;  and  if  no  exceptions  be  filed  thereto  against  the  finding 
in  relation  to  property,  within  ten  days  thereafter,  he  shall  pre- 
sent the  report  to  the  court  or  judge,  accompanied  with  a  cer- 
tificate ready  prepared  for  the  signature  of  the  judge,  in  due 
form  under  the  Act  of  May  8th,  1889:  Provided,  the  commit- 
ting order  may  be  signed  at  any  time  after  the  report,  stating 
that  the  person  is  insane,  is  made.     7. 
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1224.  When  exceptions  shall  be  filed  to  a  report  as  afore- 
said, the  same  shall  be  heard  upon  depositions,  to  be  taken  upon 
six  days  notice  to  the  adverse  side.  The  member  of  the  bar 
who  acted  as  commissioner  shall  be  given  notice  of  the  taking 
of  depositions  on  behalf  of  the  county.     7. 

1225.  Unless  otherwise  specially  ordered  by  the  court,  ten 
days  (five  days,  4,  12,  51)  notice  of  the  execution  of  a  commis- 
sion of  lunacy  or  habitual  drunkenness,  signed  by  the  commis- 
sioner, and  naming  the  time  and  place  of  taking  the  inquisition, 
shall  be  given  to  the  alleged  lunatic  or  habitual  drunkard  (and 
also  to  some  one  of  his  near  relatives,  if  any  there  be,  not  con- 
cerned in  the  application,  4,  10,  14,  16,  18,  27,  28,  33,  35,  36, 
40,  51),  and  also  to  some  disinterested  person  to  be  designated 
hy  the  court  as  the  next  friend,  12  ;  and  proof  of  the  service  of 
such  notice  shall  accompany  the  report.     2. 

1226.  Every  inquisition  taken  in  the  case  of  a  lunatic  or 
habitual  drunkard,  when  returned  shall  be  marked  by  the  pro- 
thonotary  **  confirmed  nisi,"  which  shall  become  absolute  unless 
exceptions  thereto  shall  be  filed  or  traverse  made  within  the 
first  four  days  (five,  4)  (six,  40)  of  the  term  to  which  the  inqui- 
sition is  returned,  4,  10,  14,  18,  27,  28,  33,  35,  36,  40,  or  when 
taken  before  a  commissioner,  or  judge  of  the  court,  within  ten 
days  from  the  filing  thereof.     16. 

1227.  No  person  other  than  an  attorney  at  law  shall  be  a 
commissioner  in  cases  of  lunacy  and  habitual  drunkenness.     2. 

1228.  Notice  of  an  intended  application  for  the  sale  or 
mortnrasre  of  the  real  estate  of  a  lunatic  or  habitual  drunkard 
(required  by  the  24th  section  of  the  Act  of  13th  June,  1836), 
shall  be  given  to  the  wife,  if  any,  and  to  the  next  of  kin  capable 
of  inheriting  his  estate,  17,  50,  at  least  five  days  before  the  first 
day  of  the  term  or  court  at  which  application  is  made ;  other- 
wise a  rule  to  show  cause  only  why  a  sale  or  mortgage  should 
not  be  made  will  be  granted,  of  which  five  days  notice  must  be 
given.  10,  14,  16,  18,  27,  28,  33,  35,  36,  40,  before  the  same  be 
made  absolute.     4. 

1229.  Unless  otherwise  specially  ordered,  every  sale  of  the 
real  estate  of  a  lunatic  or  habitual  drunkard  shall  be  made  upon 
the  premises  to  be  sold,  and  upon  notice  to  be  given  by  at  least 
six  printed  or  written  handbills  put  up  in  the  most  public  places 
in  the  vicinity  of  the  estate,  at  least  twenty  days  before  the 
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day  of  sale,  and  by  advertisement  in  two  public  newspapers^ 
published  in  the  county,  for  three  successive  weeks,  the  last  of 
which  shall  be  at  least  ten  davs  before  the  sale.  The  terms  of 
the  sale  shall  be  the  payment  of  one-third  of  the  purchase  money 
in  hand  on  the  confirmation  of  the  sale,  and  of  the  residue  in 
two  equal  annual  instalments  from  that  time,  with  lawful  inter- 
est on  each  instalment  from  the  dav  of  confirmation.  The  com- 
mittee  shall  give  security  by  a  bond,  with  at  least  one  approved 
surety,  in  double  the  estimated  value  of  the  estate  to  be  sold^ 
10;  and  the  order  shall  be  made  returnable  on  the  first  day 
(Saturday,  40)  of  the  next  following  term  of  the  court,  16,  40, 
and  shall  be  issued  by  the  prothonotary  conformably  to  the  26th 
section  of  the  Act  of  13th  June,  1836.     18,  27,  28,  33,  35,  36. 

1230.  The  committee  shall  make  his  return  or  report  of 
sale  upon  the  said  order  in  writing,  stating  upon  his  oath  or 
affirmation  that  the  sale  was  made  to  the  best  bidder  and  for 
the  best  price  that  could  be  obtained,  and  in  conformity  to  the 
order  as  to  notice,  terms,  etc.  Upon  return  so  being  made,  the 
prothonotary  shall  (enter  the  decree  of  the  court  in  full,  27) 
mark  the  sale  confirmed  nisi  by  the  court;  which  sale  shall 
become  absolute,  unless  exceptions  to  the  sale  be  filed  within 
ton  days  (six  days.  40).  Vpon  confirmation  becoming  absolute, 
the  prothonotary  shall  enter  the  decree  of  confirmation  in  due 
form  and  at  length  upon  the  record,  together  with  an  order  of 
the  court  that  the  committee  convey  the  premises  sold  to  the 
purchaser,  his* heirs  and  assigns,  for  such  estate,  right,  title  and 
interest  as  the  lunatic  or  habitual  drunkard  had  and  held  therein, 
on  his  payment  of  the  purchase  money  according  to  the  terms 
of  sale,  or  securing  the  payment  thereof  accordingly  by  bond 
and  mortgage  or  judgment  bond :  Provided,  no  sale  shall  be 
marked  confirmed  until  the  required  bond  and  security  have 
been  given.     10,  16,  18,  28,  33,  35,  36,  40. 

MARRIED  WOMEN 

1231.  All  petitions  presented  to  the  court  for  the  benefit  of 
the  act  approved  3rd  April,  18T2,  securing  to  married  w^omen 
their  separate  earnings,  (shall  be  advertised  in  one  newspaper 
published  at  the  county  scat  once  a  week  for  two  weeks  and  in 
the  legal  newspaper,  19,)  shall  be  marked  filed  and  a  day  fixed 
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for  the  hearing  of  the  same.  Notice  of  such  hearing  shall  be 
given  by  advertisement  for  three  weeks  in  at  least  one  news- 
paper published  in  the  county,  16,  (in  two  newspapers  by  two 
insertions.  42.)  If  no  cause  be  shown  to  the  contrary, the  petition 
shall  be  directed  to  be  recorded  according  to  the  act.    7. 

MONEY  PAID  INTO  COURT 

[See  also  J2  299.  822,  11 24.  1 524-1 526,  and  1676.] 

1232.  [Most  of  the  courts  have  designated  particular  bank- 
ing institutions  as  depositories  for  the  money  paid  into  court.] 

1233.  All  moneys  paid  into  court  by  the  sheriff  shall  be  paid 
by  him  directly  to  the  banker,  to  the  credit  of  the  court  in  the 
particular  case  or  matter,  and  the  said  banker  shall  keep  a  sepa- 
rate account  of  each  of  said  payments,  designating  the  case 
with  the  term  and  number  thereof.  3.  The  sheriff  shall  keep  a 
separate  bank  book  with  said  banker  for  each  court,  in  which 
said  banker  shall  enter  the  money  paid  by  him  into  court,  and 
the  name  of  the  case  in  which  it  is  paid,  with  the  term  and  number 
thereof.  And  the  entries  made  accordingly  in  said  book  shall  be 
•evidence  that  the  money  is  so  deposited  with  the  said  banker  to 
the  credit  of  the  said  court  in  the  particular  case  or  matter.  A 
-duplicate  of  said  bank  book  shall  also  be  kept  by  the  prothono- 
tary,  in  which  the  same  entries  shall  be  made  by  the  banker. 
When  the  sheriff  is  about  to  pay  money  into  court  in  any  case 
or  matter,  he  shall  receive  the  said  duplicate  bank  book  from  the 
prothonotary,  and  as  soon  as  the  deposits  shall  have  been  made, 
And  the  entry  by  the  said  banker  shall  have  been  made  accord- 
ingly in  each  of  the  said  bank  books,  the  said  duplicate  bank 
book  shall  be  returned  by  the  sheriff  to  the  prothonotary.     1. 

1234.  Upon  the  payment  of  any  money  into  court  to  abide 
the  order  of  the  court,  the  same  shall  be  deposited  in  such 
incorporated  bank  or  trust  company  as  the  court  (the  prothono- 
tary, subject  to  the  court's  approval,  21)  may  designate,  to  the 
credit  of  the  court  in  that  particular  cause,  4,  5,  15,  21,  30  (and 
a  certificate  of  the  deposit  shall  be  filed  in  the  prothonotary's 
ofiice.  2,  6).  A  copy  of  this  rule  shall  be  inserted  in  each  bank 
book  in  which  the  deposits  are  entered,  2,  7,  9,  10, 11,  13,  14, 16, 
17,  26,  27,  28,  29,  33,  35,  36,  38,  41,  44,  45,  46,  49,  50,  and 
the  same  shall  be  handed  over  by  the  officer,  at  the  expiration  of 
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his  term,  to  his  successor  or  to  the  court.  23,  .*i9.  A  bank 
book  shall  be  kept  in  the  prothonotary's  office  in  which  shall  be 
entered  by  the  officers  of  the  bank  all  moneys  therein  deposited, 
with  the  name  of  the  case  or  matter  in  which  thev  shall  have 
been  paid.     18,  30,  37. 

1235.  Money  paid  into  court  shall  be  deposited  in  such 
incorporated  bank  as  shall  allow  a  reasonable  rate  of  interest  on 
such  deposits.  Banks  willing  to  receive  deposits  shall  file,  in 
open  court,  a  statement  of  the  rate  of  interest  proposed  to  be 
allowed  by  them  on  such  deposits,  and  a  copy  thereof,  with  this 
rule,  shall  be  inserted  in  the  bank  book  in  which  such  deposits 
are  inserted.     11. 

1236.  Whenever  hereafter  any  money  is  either  ordered  or 
permitted  to  be  paid  into  court,  payment  must  be  made  by  a 
certified  check  drawn  to  the  order  of  this  court.  This  check 
must  be  endorsed  for  deposit  in  a  specified  bank  by  both  the 
judges  of  the  court  in  their  official  capacity,  and  their  endorse- 
ments must  be  attested  by  the  prothonotary  under  the  official 
seal  of  the  court.  The  deposit  must  be  carried  on  the  books  of 
the  bank  in  the  name  of  this  court,  and  no  check  thereon  must 
be  honored  by  the  bank  unless  it  is  signed  by  both  judges  in 
their  official  capacity,  and  unless  also  their  signatures  are 
attested  by  the  prothonotary  under  the  official  seal  of  the 
court.     12. 

1237.  The  prothonotary  is  directed  to  deliver  to  the 
president  or  cashier  of  every  bank  and  trust  company  now  or 
hereafter  doing  business  at  the  county  seat,  a  certified  copy  of 
this  rule,  and  to  obtain  from  him  a  written  acknowledgment 
that  the  bank  or  trust  company  has  received  notice  of  its 
provisions.     12. 

1 238.  Monev  in  the  hands  of  the  sheriff,  or  other  officer  of  the 
court,  realized  from  sales  of  real  or  personal  estate,  after  the  return 
of  the  process  upon  which  the  same  has  been  realized,  may  be 
ordered  into  court,  on  the  application  of  any  one  deemed  by  the 
court  to  be  a  party  in  interest,  upon  the  presentation  of  a  peti- 
tion stating  the  facts,  under  oath  of  the  party  or  his  agent  or 
attorney  :  Provided,  that  the  money  may  remain  in  the  officer's 
hands,  pending  the  controversy,  by  the  consent  in  writing  of 
the  parties  in  interest  or  their  attorney.     18. 

1239.  Parties  wishing  to  extinguish  overdue  liens  upon  real 
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estate  ia  which  they  have  an  interest,  may,  on  motion  and 
notice  to  the  creditor,  if  he  resides  in  the  county,  or  his  residence 
is  known,  pay  into  court  the  amount  due,  and  have  satisfaction 
entered  upon  the  lien,  6,  18,  38:  Provided,  that  all  proceedings 
to  procure  satisfaction  of  judgments  must  be  bad  under  and 
according  to  the  several  Acts  of  Assembly  in  such  cases  made 
and  provided.     30. 

1240.  To  prevent  mistakes,  whenever  the  plaintiff's  action 
is  brought  for  several  demands,  or  on  a  penal  bond,  recog- 
nizance, or  other  writing  conditioned  for,  or  on  a  covenant, 
instrument  or  contract  payable  in  instalments  or  different  sums, 
the  defendant  shall  in  his  motion  state  specifically  the  demand, 
instalment  or  particular  sum  or  sums  he  admits  to  be  due,  and 
offers  to  pay  into  court.     28,  35,  36. 

1241.  Whenever  any  money  is  in  the  hands  of  the  sheriff, 
or  any  other  person,  in  order  to  have  it  ruled  into  court,  appli- 
cation must  be  made  in  writing,  stating  the  interest  the  applicant 
has  in  the  money,  and  that  it  is  necessary  that  the  law  or  facts 
in  relation  to  the  distribution  should  be  decided  by  the  court,  or 
are  in  dispute,  or  some  other  valid  reason  given  ;  which  appli- 
cation must  be  verified  by  the  affidavit  of  the  petitioner,  or  bis 
counsel  of  record.     19. 

1242.  No  money  shall  be  paid  into  court  except  by  check 
or  draft  payable  to  the  order  of  the  court,  across  the  face  of 
which  shall  be  written  or  printed  in  red  ink  the  words :  For 
deposit  only  to  the  credit  of  the  court  of  common  pleas  in  the 
(legal  depository).  When  leave  to  pay  money  into  court  is 
asked  for,  the  check  or  draft  shall  be  exhibited  to  the  court.     3. 

1243.  Upon  the  payment  of  money  into  court  to  abide  its 
order,  the  same  may  be  invested  as  the  court  shall  direct.     24. 

1244.  A  defendant  may,  on  motion,  at  any  stage  of  the 
cause  (when  or  before  he  pleads,  8,  15,  32,  33)  (upon  notice  to 
plaintiff  or  his  attorney,  9)  pay  into  court  the  amount  which  he 
admits  to  be  due,  together  with  the  costs  up  to  that  time,  3,  4, 
5,  6,  8,'  9,  10, 11,  13,  14,  15,  16,  18,  21,  23,  24,  26,  27,  28,  29,  30, 
32,  33,  34,  35,  36,  37,  41,  42,  43,  44,  45,  46,  48,  49  (and  poundage, 
distinguishing  the  sum  so  paid  in,  in  respect  of  the  debt  or 
damages  from  the  sum  paid  in  for  costs  and  poundage,  39)  of 
which  he  shall  give  notice  to  the  opposite  party,  or  his  attorney, 
within  ten  days  thereafter.     7,  38. 
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1245.  The  plaintiff  may  receive  the  amount  so  paid  (unless 
impounded  to  answer  the  defendant's  costs,  39)  and  either  enter 
a  discontinuance,  or  proceed  to  trial  at  his  option.  But  in  the 
latter  case,  he  shall  pay  all  costs  subsequently  accruing,  unless 
he  recover  judgment  for  a  sum  in  excess  of  that  admitted  to  be 
due  and  paid  into  court,  3,  4,  5,  6,  7,  8,  10, 11,  13,  14, 15, 16,  18, 
21,  23,  24,  26,  27,  28,  29,  30,  32,  33,  34,  35,  36,  37,  38,  39,  41, 
43,  44,  45,  46,  48,  49  (with  legal  interest  thereon.  9).  In 
case  he  enters  a  discontinuance  he  shall  be  entitled  to  the  same 
costs  RS  if  the  defendant  had  confessed  judgment  for  the  amount 
paid  into  court.    42. 

1246.  When  a  garnishee  admits  money  to  be  due  the 
defendant,  he  may  pay  the  same  into  court,  with  the  same  effect 
as  if  paid  to  the  party  or  parties  legally  entitled  thereto.  17,18, 
27,  36,  45,  50.  (Failing  to  do  this,  he  may  be  held  liable  for 
interest.  3,  8,  9,  12,  28,  36,  37).  The  court  will  make  special 
orders  for  the  disposition  of  the  money  so  paid  into  court,  or  for 
the  proceeds  of  such  attached  property  as  may  be  directed  to  be 
sold.     8,  9,  13, 14,  1 9,  28,  33,  35,  37,  41,  51. 

1247.  No  money  will  be  received  except  on  application 
made  in  open  court,  when  an  order  will  be  made  as  to  its  dispo- 
sition :  Provided,  that  nothing  in  this  rule  is  to  be  construed  to 
forbid  special  orders  of  the  court  compelling  money  to  be  paid 
thereinto  as  justice  may  require.     51. 

1248.  Nothing  in  the  foregoing  rules  shall  be  construed  to 
prevent  a  disposition  of  the  money  by  agreement  of  the  parties. 
7,  9,  10,  11,  13,  14,  17,  23,  24,  26,  27,  28,  29,  33,  35,  36,41,  44, 
45,  46,  49,  50. 

1249.  The  court  will  not  hereafter  award  any  money  in 
court  to  any  person,  or  his  attorney,  unless  an  application  is 
made  in  writing,  setting  forth  the  claim  of  the  applicant  to 
the  same,  verified  by  the  affidavit  of  himself  or  his  counsel, 
except  where  the  court  shall  have  decreed  the  money  to  a  party 
on  the  report  of  an  auditor,  commissioner,  or  otherwise.     19. 

1250.  When  money  is  once  deposited  to  the  credit  of  the 
court  it  shall  not  be  paid  out  except  on  the  check  of  the  prothon- 
otary  attested  by  one  of  the  judges,  and  when  the  attestation 
of  the  judge  is  applied  for,  the  order  of  the  court  directing  the 
money  to  be  paid  out  shall  be  exhibited  ;  a  copy  of  this  rule  and 
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the  rales  relating  to  the  deposit  of  money  shall  be  inserted  in 
the  court's  bank  book.     3. 

1251.  Money  so  deposited  shall  be  drawn  out  of  bank  only 
upon  an  order  of  the  court,  attested  by  the  prothonotary,  4,  6, 
7,  11,  13,  16,  IT,  18,  26,  2T,  28,  29,  33,  35,  36,  37,  38,  46,  49, 
50  (and  countersigned  by  one  of  the  judges,  2,  19,  21,  30,  39) 
(except  in  case  of  the  final  confirmation  of  an  auditor's  report, 
23,  45)  and  the  check  shall  show  the  particular  cause,  estate  or 
matter  in  respect  of  which  it  is  drawn.     5,  23,  39. 

1252.  Upon  settling  the  bank  book  or  books  the  checks 
shall  be  retained  by  the  bank  upon  which  they  are  drawn. 
23,  39. 

1253.  Xo  monev  shall  be  paid  out  of  court  bv  the  said 
bankers,  except  on  the  checks  of  the  prothonotary,  accompanied 
by  a  certificate  endorsed  on  each  check,  under  the  hand  of  the 
prothonotary  and  the  seal  of  the  court,  that  the  said  money  was 
ordered  to  be  so  paid  by  two  of  the  judges  thereof.     1. 

1254.  All  checks  must  be  receipted  for  on  the  records  of 
the  court  when  delivered  to  the  applicant  or  his  counsel.     19. 

1265.  The  prothonotary  shall  receive  on  all  moneys  paid 
into  court  at  the  rate  of  one-half  of  one  per  cent,  (one  per  cent,, 
33,  44)  on  an  amount  not  exceeding  $500  ($300,  26)  ($1000,  5) 
one-fourth  (one-half,  44)  of  one  per  cent,  (over  that  sum,  5,  33) 
on  an  amount  not  exceeding  $1060,  and  one-eighth  of  one  per 
cent,  on  sums  exceeding  that  amount,  26,  44,  yet  so  that  his  fees 
in  any  one  case  shall  not  exceed  $10.     6,  18,  30,  37,  48. 

1256.  It  shall  be  the  duty  of  the  prothonotary  on  the  third 
Mondays  of  March,  June,  September  and  December,  in  each 
year,  to  exhibit  to  the  court  their  bank  books,  showing  the 
amount  deposited  and  in  what  cases.     2. 

1257.  Commissioners  appointed  to  distribute  money  paid 
into  court  shall  be  members  of  the  bar,  and  shall  be  subject,  as 
respects  their  appointment  and  duties,  to  the  same  rules  herein- 
before provided  in  reference  to  auditors.     3,  27. 

1258.  The  prothonotary  shall  keep  a  docket  to  be  called  the 
bank  account  docket,  in  which  shall  be  entered  an  account  of  all 
moneys  paid  into  court,  designating  the  names  of  the  parties 
to,  and  the  term  and  number  of  the  suit  or  execution,  or  Id  other 
cases  the  name  of  the  estate  or  proceeding  to  which  the  money 
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appertains,  and  when  a  check  is  given  on  any  court  fund,  the 
same  shall  be  receipted  for  in  this  docket.     3. 

1259.  The  prothonotary  shall  keep  a  regular  book  contain- 
ing a  memorandum  and  copy  of  all  checks  drawn  and  the  date 
thereof,  5,  of  all  deposits  made,  and  in  which  shall  be  entered  the 
orders  of  the  court  in  relation  thereto,  so  that  the  record  will 
fully  explain  itself.     6,  21,  27. 

MOTIONS  AND  RULES  TO  SHOW  CAUSE 

[See  also  Arguments,  Practice  and  JJ  253,  416,  501,  513,  521-524,  536, 
575.  578,  579.  652,  686-688.  1349  and  1552.] 

1260.  The  names  of  the  gentlemen  of  the  bar  will  be  called 
according  to  seniority  of  admission  (alphabetically,  24,  25,  37, 
42)  (as  the  court  chooses,  16)  and  each  counselor  as  his  name  is 
called  shall  submit  his  motions,  and  present  his  petitions,  but  no 
argument  shall  be  heard.  16,  20,  24,  25,  28,  33,  35,  39,  42,  46, 
47,  49. 

1261.  Motions  and  petitions  may  also  be  presented  on  any 
day  in  term  time,  at  the  meeting  of  the  court  in  the  afternoon. 
Motions  relating  to  the  trial  list  are  always  in  order.  28, 
35,  39. 

1262.  The  prothonotary  shall  provide,  and  keep  in  court,  a 
book  wherein  any  member  of  the  bar,  desiring  to  make  a  motion, 
shall  write  his  name,  and  all  motions  shall  be  heard  in  the  order 
in  which  the  names  of  counsel  shall  appear  thereon.    11,  26,  45. 

1263.  The  first  and  last  days  of  each  week,  14  (Saturday  of 
each  week,  40)  (Mondays,  21),  shall  be  the  regular  days  for 
hearing  motions,  40,  until  the  noon  of  the  adjournment;  and 
no  motion  shall  be  entertained  at  any  other  time  unless  on 
notice  to  the  adverse  party  of  the  time  when  the  intended 
motion  is  to  be  made.  The  clerk  shall  be  present  in  court  on 
all  motion  days  during  the  hours  fixed  by  these  rules  for 
motions,     14,  21. 

1264.  No  motion  or  petition  will  be  heard  (or  decision 
announced,  18)  at  any  other  time  than  on  a  regular  motion 
day,  5  (or  when  the  bar  is  called,  16,  18,  20,  24,  25,  28,  35,  46, 
47,  49)  (except  relating  to  a  cause  on  the  list,  42,  or  for  natu- 
ralization, 47),  unless  the  urgency  of  the  case  requires  it,  and 
then  only  on  notice  to  the  opposite  party,  or  his  attorney,  4,  6, 


ALEX.    SIMPSON,    JR.  563 

10,  17,  18,  20,  26,  33,  37,  40,  45,  50  (and  the  consent  of  all 
parties  interested.  8,  18).  But  all  adjourned  or  special  courts 
for  arguments,  as  well  as  the  dates  specially  fixed,  shall  be  con- 
sidered regular  motion  days,  11,  28,  35,  this  rule  being  intended 
to  apply  to  weeks  set  apart  for  the  trial  of  jury  cases.     30. 

1265.  No  motion  will  be  entertained  without  reasonable 
notice  to  the  opposite  counsel,  if  any,  except  upon  motion  days, 
and  notice  of  all  rules,  taken  at  other  times,  must  be  regularly 
given,  unless  waived  in  writing.  6.  When  it  seems  necessary 
to  prevent  injustice,  the  court  may  dispense  with  notice  of 
motions  upon  such  terms  as  shall  be  just.     18,  37. 

1266.  All  motions  made  by  counsel,  and  rules  obtained, 
and  the  reasons  therefor,  shall  be  in  writing,  10  (signed  by  the 
counsel  making  the  same,  5,  6,  18,  21,  30,  37,  38,  48),  shall 
specify  the  names  of  the  parties  and  number  and  term  of  the 
case,  37,  40,  50,  and  if  entertained  shall  be  handed  to  the  pro- 
thonotary,  9,  12  (properly  endorsed,  by  whom  they  shall  be 
immediately  filed,  2,  4,  17,  39,  40,  43,  45,  51,  with  the  action  of 
the  court  endorsed  thereon.  3,  6,  13,  14,  18,  22,  27,  28,  30,  35, 
36,  41,  48).  The  prothonotary  shall  enter  the  same  on  the 
minutes,  and  note  on  the  motion  the  time  of  delivery  to  him. 
1,  7,  8,  10,  11,  13,  15,  ir>,  19,  20,  23,  24,  25,  27,  33,  34,  41,  44, 
46,  49. 

1267.  The  prothonotary  shall  not  enter  or  file  any  motion 
that  is  written  on  less  than  a  half  sheet  of  legal  cap  paper  of 
the  ordinary  size,  16,  43,  nor  shall  any  paper  except  warrants 
of  attorney  to  confess  judgment,  or  the  like,  be  filed,  that  is  writ- 
ten or  printed  on  less  than  a  quarter  sheet  of  such  paper.     3. 

1268.  If  a  paper  is  presented  by  an  attorney  it  must  be 
(properly  folded,  10)  endorsed  by  him,  10,  and  he  shall  also 
endorse  his  name  as  a  guaranty  of  good  faith.  In  other  cases 
the  endorsement  shall  be  made  by  the  prothonotary.  The 
quality  of  the  paper  shall  be  such  that  it  may  be  written  upon 
without  the  ink  spreading.     3. 

1269.  No  petition  shall  be  presented  to  the  court  or  filed, 
unless  the  signature  of  the  attorney  in  charge  of  the  same  shall 
be  endorsed  thereon.     21. 

1270.  No  citation  or  rule  to  show  cause  shall  be  granted 
except  upon  a  petition,  3,  verified  by  affidavit,  13,  45, 
setting  forth  the  particular  facts  upon  which  the  citation  or  rule 
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is  asked  for,  7,  17,  except  in  cases  where  the  grounds  of  the 
application  appear  of  record,  11,  21,  23,  26,  44,  or  are  agreed  upon 
by  the  parties  (or  their  attorneys,  9)  in  writing,  9,  28,  30,  35, 
37,39,48  (and  the  same  rule  will  be  applied  to  facts  in  denial.  10, 
14,  16,  27,  33,  36,  40,  41).  Verbal  statements  of  counsel,  unless 
asked  for,  shall  be  out  of  order.     6,  18. 

1271.  Unless  otherwise  specially  provided  in  these  rules, 
or  specially  ordered  by  the  court,  all  rules  shall  be  return- 
able (not  less  than  one  week  thereafter,  21)  (in  (ten  days, 
12,  50,  51)  (fifteen  days,  14)  (twenty  days,  20)  after  service) 
(to  the  next  regular  argument  court,  16,  18,  42,  47,  occurring 
more  than  (five  days,  5)  (ten  days,  23)  after  the  granting 
thereof)  (to  the  first  Monday  of  the  month  occurring  more  than 
ten  days  after  the  granting  thereof,  17)  (but  all  business  of  a 
miscellaneous  or  original  character  may  be  transacted  at  any 
session  of  the  court,  7)  and  all  rules  granted  by  a  law  judge  in 
vacation  shall  be  returnable  to  the  next  term  of  the  court.     20. 

1272.  The  prothonotary  (the  court  itself,  13),  shall  endorse 
upon  all  motions  presented  to  the  court  the  order  of  the  court 
in  full,  13,  when  the  order  is  made,  and  transcribe  the  same  into 
the  record  of  the  proper  suit  or  proceeding,  18,  and  shall  also 
transcribe  all  entries  made  in  the  rule  books  for  any  purpose, 
whether  during  the  sitting  of  the  court,  or  in  vacation,  with- 
out delay.     37,  48. 

1273.  A  rule  docket  shall  be  provided  and  kept  on  the 
counsel  table  during  the  sessions  of  the  court,  in  which  rules 
to  declare  and  plead,  and  other  rules,  and  judgments  for  want 
of  an  appearance  may  be  entered,  without  notice  to  the  court,  in 
all  cases  where  by  law  or  the  rules  of  practice  the  same  are 
allowable.  Each  entry  shall  give  the  parties  to  the  suit,  the 
number  and  term  thereof,  the  day  of  the  month  when  made, 
and  the  nature  and  character  of  the  rule  or  entry,  and  the  oppo- 
site counsel  as  marked  on  the  record,  and  signed  by  the  party 
making  it,  28,  48,  unless  he  be  absent  from  the  county  seat  at 
the  time.     47. 

1274.  The  prothonotary  shall  keep  in  his  office  a  "  watch 
book  "  for  all  rules,  motions  and  other  matters  for  the  action  or 
decision  of  the  court,  except  issues  for  trial  by  a  jury  ;  and  any 
person  interested  in  auch  rules,  motion,  or  other  matter,  or  the 
attorney  of  any  such  person,  w- ishing  to  bring  forward  the  same 
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for  the  action  or  decision  of  the  court,  at  any  regular  argument 
court,  may  place  such  rule,  motion  or  other  matter  on  such 
'*  watch  book",  and  that  shall  be  sufficient  notice  that  the  same 
will  be  called  up  for  the  action  or  decision  of  the  court,  at  the 
time  named  in  the  **  watch  book  ":  Provided,  that  the  notice  so 
given  shall  be  four  weeks  before  the  first  day  of  the  sitting  of 
such  argument  court,  any  other  or  shorter  notice  to  be  deemed 
insufficient,  unless  specially  ordered  by  the  court.   19. 

1275.  A  rule  book  will  be  kept  by  the  prothonotary,  in 
which  all  rules  taken  by  the  attorneys  and  required  to  be 
reduced  to  writing  must  be  entered,  and  from  which  they  will 
be  transferred  by  the  prothonotary  to  the  proper  docket.    12. 

1276.  When  motions  or  rules  are  taken  on  regular  motion 
days  at  the  calling  of  the  bar,  if  the  opposing  resident  counsel 
is  unavoidably  absent  or  sick,  copies  of  the  same  shall  be  served 
on  him,  including  a  copy  of  the  petition  and  affidavit  upon 
which  the  rule  is  allowed  ;  which  said  notice  shall  be  served  at 
least  ten  days  before  the  time  fixed  for  the  hearing,  or  for 
answering  the  petition  or  the  exigencies  of  the  rule  :  Provided, 
this  shall  not  apply  to  motions  taken  at  bar  for  term  rules  to 
plead.     47. 

1277.  Notice  of  the  granting  of  rules  to  show  cau.se  and 
citations  shall  be  given  to  parties  interested  before  the  return 
day  thereof;  17,  otherwise  they  will  be  con.sidered  as 
abandoned.     14. 

1278.  The  citation  or  rule  issued  thereon,  together  with  a 
copy  of  the  petition,  shall  be  served  at  least  ten  days  before  the 
time  fixed  for  the  return  thereof,  45,  47  (unless  openly  waived 
in  court  and  the  waiver  noted.  24).  When  not  required  by  Act 
of  As.sembly  to  be  on  the  party,  the  service  may  be  made  on  his 
attorney  of  record,  7,  26,  44,  and  if  neither  be  resident  in  the 
county  it  shall  be  left  with  the  prothonotary  to  be  delivered  to 
the  petitioner.     20. 

1279.  Rules  shall  be  served  in  the  same  manner  as  notices. 
3,  5,  8,  39,  43,  44. 

1280.  If  the  party  required  to  show  cause  shall  not  appear 
in  obedience  to  the  requisition  of  the  citation  or  rule  to  show 
cause,  it  shall  be  lawful  for  the  court,  at  anv  time  after  the 
return  day  and  fifteen  days  service,  upon  proof  by  affidavit  setting 
forth  the  time  and  manner  of  service,  to  order  the  petition  upon 
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which  the  citation  or  rule  to  show  cause  was  awarded  to  be 
taken  as  confessed,  and  to  make  such  further  order  or  decree 
thereon  as  may  be  just  and  necessary  according  to  the  Act  of 
Assembly  in  such  case  made  and  provided.     17. 

1281.  In  all  cases  of  rules  to  show  cause  (except  rules  for 
a  new  trial,  and  such  as  are  founded  upon  facts  shown  by  public 
records  of  the  court,  26,  or  county  offices,  13),  the  allegations 
of  the  petition  if  sworn  to  (and  a  copy  thereof  served  with  the 
rule,  6,  11,  18, 19,  29)  shall  be  deemed  admitted  (if  served  within 
ten  days  after  it  is  granted,  13,  18)  (unless  the  adverse  party 
is  acting  in  a  representative  capacity,  24)  unless  denied  under 
oath  by  the  opposite  party  by  answer  filed,  14,  18,  24  (before 
the  return  day,  7,  21)  within  (five  days,  25)  (ten  days,  6,  26, 
45,  47)  (fifteen  days,  3,  6,  11,  13,  17,  20,  29,  37,  46.  49)  (twenty 
days,  16)  (thirty  days,  43,  44)  after  service.  If  the  answer  con- 
tain any  new  facts  by  way  of  defence  and  a  copy  thereof  shall 
have  been  served  upon  the  petitioner,  he  may  file  a  replication 
under  oath  within  ten  days  (fifteen  days,  17)  after  notice  thereof. 
13,  17,  20,  26,  44. 

1282.  On  the  hearing  of  the  citation  or  rule  to  show  cause, 
the  facts  so  stated  in  the  petition  (or  answer)  and  not  denied, 
shall  be  taken  as  admitted,  3,  7,  13,  17,  18,  20,  26  and  no  depo- 
sition shall  be  taken  unless  an  issue  of  fact  is  raised  by  the 
petition  and  answer.     6,  21,  47. 

1283.  The  court  may,  by  special  order  extend  or  diminish 
the  time  for  the  service  of  the  citation  or  rule  to  show  cause, 
or  for'  the  filing  of  the  answer  or  replication.  7,  13,  17,  20,  21, 
26,  29,  37,  43,  44,  46,  49. 

1284.  The  prothonotary  shall  insert  in  rules  to  show  cause, 
and  in  notices,  the  substance  of  the  rule  aforesaid  requiring  the 
respondent  to  answer.     29,  37. 

1285.  All  answers  to  citations,  to  rules  to  show  cause,  to 
petitions,  and  replications  and  rejoinders  thereto,  shall  be  in 
writing,  so  that  the  facts  admitted  and  denied  shall  plainly 
appear.     17,  47,  50. 

1286.  All  rules  to  show  cause,  coupled  with  an  order  stay- 
ing a  writ  or  writs  of  execution,  shall  be  made  returnable  in  open 
court  or  at  chambers,  within  ten  days  from  the  day  of  granting 
the  same,  and,  unless  depositions  sustaining  such  rule  are  filed 
before  the  return  dav  of  the  same,  such  rule  shall  be  dismissed 
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and  SQch  order  revoked,  of  course,  unless  additional  time  be  given 
by  the  judge  granting  the  rule,  on  cause  shown.  Depositions  in 
such  cases  may  be  taken  on  three  days  personal  notice  to  the 
opposite  party,  or  his  attorney  of  record.     29. 

1287.  An  answer  under  oath  shall  not  be  required  of 
administrators,  executors,  guardians,  or  others  in  a  representa- 
tive capacity,  where  the  matter  in  controversy  arose  prior  to 
their  appointment.     47. 

1288.  Answers  to  all  rules,  citations  or  other  process,  shall 
be  filed  before  the  convening  of  the  court  on  the  return  day 
thereof,  if  the  court  shall  be  in  session  on  that  day  ;  but  if  there 
shall  be  no  session  of  the  court  the  answer  may  be  filed  at  any 
time  prior  to  the  close  of  the  return  day.  If  an  answer  be  not 
filed  as  aforesaid,  the  petition  will  be  taken  pro  confesso,  and 
the  proper  decree  entered.     9. 

1289.  All  motions  to  open,  strike  off,  vacate,  or  satisfy  a 
judgment  of  this  court,  when  the  return  for  such  motion  does 
not  appear  upon  the  record,  shall  be  supported  by  the  affidavit 
of  the  defendant,  or  some  person  cognizant  of  the  facts  alleged. 
The  plaintiff  shall  be  held  to  admit  the  facts  set  forth  in  the 
affidavit,  unless  he  shall  make  answer  denying  the  same  under 
oath,  within  fourteen  davs  after  service  of  the  defendant's 
affidavit  upon  him.  If  no  answer  be  filed  the  rule  may  be  set 
down  for  hearing  upon  the  affidavit  of  the  defendant.  If  an 
answer  be  filed,  the  testimony  must  be  confined  to  the  points 
put  at  issue  by  the  plaintiff's  affidavit.  The  admissions  resulting 
from  failure  to  reply  shall  be  held  to  extend  to  the  hearing  of  the 
rule  only.     4. 

1290.  Every  member  of  the  bar  in  addressing  the  court 
shall  stand  in  his  place  on  the  floor,  47  (in  front  of  the  pro- 
thonotary's  de.sk,  34)  -and  speak  in  a  tone  of  voice  sufficiently 
loud  to  be  heard  by  all  members  of  the  bar  who  are  present.    22. 

1291.  No  communication  or  statement  (argument  or 
motion,  9)  from  any  member  of  the  bar,  concerning  any  matter 
in  which  anv  other  member  of  the  bar  can  be  interested,  will  be 
entertained  by  the  court,  unless  it  be  made  from  (the  motion 
table,  9,  20,  47)  outside  the  prothonotary's  desk,  8,  12,  46, 
49,  51  (and  in  the  trial  of  cases  from  his  place  in  the  bar.  9, 
16).  In  so  doing  he  shall  read  or  state  fully  the  petition  or 
motion,  and  the  decree  or  order  he  desires  made.  No  argument 
will  be  heard  during  the  calling  of  the  list,     47. 


668        COMPILATION  OP  RULES  OF  COURTS  OF  COMMON  PLEAS 

NATURALIZATIONS 

1292.  Hereafter  no  application  for  naturalization  will  be 
heard  in  this  court.     1. 

1293.  No  application  for  naturalization  shall  be  heard 
except  at  the  times  fixed.     3. 

1294.  The  terras  of  court  (varying  in  the  different  dis- 
tricts) of  each  year  are  fixed  for  the  hearing  of  petitions  for 
the  naturalization  of  aliens.  Applications  will  be  received 
during  the  first  week  of  the  said  terms,  and  at  no  other  time^ 
unless  it  shall  be  satisfactorily  shown  that  property  interests 
would  be  affected  bv  delav.     6,  T,  17. 

1295.  Applications  for  naturalization  of  foreigners  may 
be  made  on  the  appointed  rule  days.  No  application  will  be 
received  at  other  times,  except  in  cases  where  it  is  aflBrmatively 
shown  that  it  would  be  a  hardship  to  the  applicant  to  refuse 
the  same.     23. 

1296.  All  applications  for  naturalization  shall  state  in  the 
body  of  the  petition  the  time  when,  and  the  country  from  which, 
the  applicant  emigrated ;  the  state,  county,  and  township  or 
ward  of  his  present  residence,  and  the  length  of  such  residence  ; 
when  and  where  his  declaration  was  filed,  if  at  all ;  or  if  the 
application  be  made  under  the  Act  of  1824,  in  addition  to  the 
above,  it  shall  state  how  long  it  has  been  his  bona  fide  inten- 
tion to  become  a  citizen  ;  or  if  made  under  the  Act  of  1862^  it 
shall  give  the  date  of  his  discharge  as  a  soldier,  and  in  all  cases, 
the  names  and  residences  of  the  vouchers  to  his  application  shall 
be  inserted  in  their  respective  affidavits.     37,  48. 

1297.  No  alien  shall  be  admitted  by  this  court  to  become  a 
citizen  of  the  United  States  except  upon  the  following  condi- 
tions :  First,  He  shall  be  able  to  read  the  English  language ; 
Second,  He  shall  have  resided  within  this  county  continuously 
for  one  year  immediately  preceding  his  application  for  citizen- 
ship ;  Third,  He  shall  produce  at  least  two  reputable  witnesses 
to  his  residence  and  good  character  ;  Fourth,  Only  witnesses 
who  have  resided  in  the  same  vicinity  with  the  applicant  shall 
be  competent  to  testify,  and  their  testimony  shall  be  limited  to 
the  period  covered  by  their  co-residence  ;  Fifth,  The  testimony 
shall  cover  the  full  five  years  immediately  preceding  the 
application.     3. 
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1298.  Every  petition  shall  be  sworn  to  as  provided  by  law, 
and  filed.  It  shall  then  lie  over  until  the  next  term  of  court  for 
exceptions  or  objections.  Public  notice  of  the  application  shall, 
unless  otherwise  directed,  be  published  at  the  cost  of  the  peti- 
tioner, for  two  weeks  prior  to  final  action  thereon,  in  two 
weekly  newspapers,  to  be  designated  by  the  court.  (Any  five 
citizens  of  the  county  will  be  allowed  to  file  a  remonstrance  or 
objection  to  the  naturalization  of  any  alien  at  any  time  prior  to 
the  final  hearing  thereof.  7,  17.)  The  application  shall  state 
the  name,  occupation,  and  place  of  residence  of  the  petitioner, 
including  the  street  and  number,  when  practicable.     6. 

1299.  If  it  shall  appear  by  record  or  otherwise  that,  within 
the  period  of  five  years  preceding  the  filing  of  the  petition,  the 
applicant  has  been  engaged  in  any  unlawful  assembly,  riot,, 
affray,  or  other  breach  of  the  peace,  or  that  he  has  been  con- 
victed of  any  criminal  offence,  or  has  participated  in  any  com- 
bination or  conspiracy  intended  to  obstruct  the  due  execution  of 
the  laws,  or  has  attempted  to  unlawfully  interfere  with  or  con- 
trol any  person  in  the  full  enjoyment  of  his  lawful  rights,  such 
conduct,  notwithstanding  the  oath  of  the  applicant,  shall  be 
deemed  evidence  that  the  petitioner  is  not  attached  to  the  prin- 
ciples of  the  Constitution  of  the  United  States,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  same.     6,  7,  17. 

1300.  All  certificates  from  courts  of  other  States  must  be 
certified  according  to  the  Act  of  Congress  for  the  authentication 
of  records.     32. 

1301.  Every  applicant  will  be  required  to  show  that  he  is 
able  to  speak  and  read  understandingly  the  English  language, 
and  that  he  has  read  (or  has  had  read  to  him,  6)  and  understands 
the  Constitution  of  the  United  States  (and  is  acquainted  with 
the  elementary  principles  of  the  same,  6),  and  of  the  State  of 
Pennsylvania,  and  is  well  acquainted  with  the  principles  of  the 
government  of  the  United  States,  and  of  the  State  of  Pennsyl- 
vania.    7,  17. 

1302.  A  petitioner  not  a  resident  of  this  county  will  be 
required  to  show,  under  oath,  that  his  petition  has  not  been 
rejected  by  any  other  court,  and  that  there  is  a  satisfactory 
reason  for  applying  before  this  court  instead  of  in  the  county  of 
his  domicile.     7,  17. 

1303.  No  petition  for  a  final  decree  of  naturalization  will 
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be  received  from  persons  residing  in  other  counties  of  this  State : 
Provided,  that  persons  residing  in  other  counties  of  this  State, 
whose  first  papers  were  filed  in  this  court,  may  be  admitted  to 
citizenship  in  this  county.     32. 

1304.  Candidates  for  naturalization  shall  give  notice  to  the 
prothonotary,  at  least  ten  days  before  their  applications  are 
presented  to  the  court,  of  their  intention  to  make  application, 
which  notice  shall  contain  the  name  of  the  applicant  and  his 
place  of  residence,  an4  the  names  and  places  of  residence  of  his 
witnesses.  From  these  notices  the  prothonotary  shall  make 
immediately  a  list  of  applicants  and  their  witnesses,  with  their 
places  of  residence,  for  which  service  he  shall  be  entitled  to 
receive  from  each  applicant  a  fee  of  twenty-five  cents,  to  be 
paid  when  the  notice  is  given,  or  the  application  will  not  be 
entertained.  The  list  so  made  shall  be  posted  in  a  conspicuous 
place  in  the  prothonotary's  oflfice,  and  shall  be  open  to  free 
inspection.     3. 

1305.  When  objection  has  been  made  in  writing  to  the 
granting  of  any  petition,  a  time  certain  shall  be  fixed  for  hear- 
ing, of  which  notice  shall  be  given  to  the  persons  objecting,  and 
any  citizen  may  object  at  the  hearing  of  any  petition,  without 
having  previously  filed  his  objection  in  writing.     6. 

1306.  No  public  officer  of  the  county,  or  candidate  for  office, 
or  member  of  any  campaign  or  political  committee,  will  be 
accepted  as  a  voucher  in  any  naturalization  petition,  unless  by 
leave  of  the  court  for  cause  shown.  Neither  will  any  petition 
be  granted  where  the  petitioner  has  not  voluntarily  appeared 
for  naturalization,  or  where  the  party  applies  at  the  solicitation 
of  any  party  organization,  or  person  for  the  purpose  of  acquiring 
the  right  to  vote.     Y,  17. 

1307.  Every  petition  for  naturalization  shall  be  endorsed 
by  an  attorney,  who  shall  certify  that  he  is  the  bona  fide  attorney 
for  the  applicant,  and  that  he  is  not  prosecuting  the  same  as  the 
attorney  or  representative  of  a  political  party,  committee  or 
organization.     7, 17. 

1308.  Every  petition,  including  the  certificate  of  declara- 
tion of  intention,  shall  remain  on  file  after  the  same  has  been 
acted  upon,  whether  the  petition  has  been  granted  or  refused.    6. 

1309.  The  officers'  fees  and  costs  of  advertising  shall  be 
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paid  bj  the  petitioner  in  person  at  the  time  of  filing  the  applica- 
tion.    6,7,17. 

1310.  The  certificate  of  naturalization  must  be  delivered 
by  the  prothonotarj  to  the  person  applying  to  be  naturalized, 
«nd  the  fees  due  thereon  must  be  paid  by  the  applicant  and 
received  by  the  prothonotary  at  the  time  when  the  application 
shall  be, approved  by  the  court.     23. 

■  1311.  The  prothonotary  shall  provide  and  keep  a  book,  in 
which  shall  be  entered,  in  alphabetical  order,  as  soon  as  possible 
thereafter,  the  names  and  residences  of  all  persons  admitted  to 
■citizenship,  with  the  proper  date  thereof,  together  with  the 
names  and  residences  of  the  several  vouchers,  which  record 
shall  at  all  times  be  open  to  inspection  as  other  records  in  his 
■office.     37, 48. 

1312.  A  printed  copy  of  the  court  rules  on  the  subject  shall 
be  attached  to  each  petition  for  naturalization.     6. 


NEW  TRIALS  AND  ARREST  OF  JUDGMENT 

[See  also  {J  1 139,  1 140  and  177 1.] 

1313.  All  motions  for  new  trials,  in  arrest  of  judgment,  and 
to  take  off  non  suits  (or  for  judgment  non  obstante  veredicto,  12) 
shall  be  made  and  the  reasons  filed,  within  four  days  (five  days, 
9,  41)  (ten  days,  2,  17)  (second  Monday  after  the  trial,  3)  after 
the  verdict,  5,  notwithstanding  points  may  have  been  reserved 
at  the  trial  of  the  cause,  1,  14,  15, 17,  19,  20,  21,  36,  42,  (unless 
the  verdict  be  rendered  within  the  last  four  days  (three  days,  4) 
(five  days,  9,  41)  of  the  term,  when  they  must  be  made  (before 
the  judge  at  chambers,  29)  before  the  term  ends,  7,  9,  10,  11,  12, 
13,  22,  25,  26,  27,  28,  30,  32,  34,  35,  37,  38,  40,  41,  44,  46,  47,  49, 
51)  (except  it  be  the  last  day  of  the  term,  in  which  case  they  may 
be  made  upon  the  first  day  thereafter  when  the  court  shall  be  in 
session  :  Provided,  the  reasons  therefor  be  filed  within  four  days 
after  the  rendition  of  the  verdict,  4,  11,  13, 16, 18,  23,  24,  26,  34, 
43,  44,  45,  48),  but  the  court  may  allow  the  motion  to  be  made 
after  the  four  days  have  expired,  if  under  the  particular  circum- 
fitarices  of  the  case  it  appears  that  sufficient  reason  existed  to 
cause  the  delay.  6,  8,  12,  29,  33,  51.  All  reasons  for  a  new  trial 
must  be  supported  by  affidavit.     19. 
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1314.  In  special  cases  a  lonp^er  time  may  be  granted  to  file 
reasons  for  a  new  trial.     9,  28,  35,  37. 

1315.  If  any  fact  be  alleged  as  a  reason  for  anew  trial 
which  did  not  appear  at  the  trial  of  the  cause  (or  misconduct  of 
a  party  or  a  juror  is  alleged,  20,  46,  47,  49)  the  motion  shall  be 
accompanied  with  an  aflBdavit  of  its  truth.     2,  20,  42,  46,  47  49. 

1316  Reasons  for  a  new  trial  grounded  upon  after-discov- 
ered evidence  must  be  supported  by  affidavit  filed  with  the 
reasons,  stating  the  after-discovery,  the  names  of  the  witnesses 
and  the  substance  of  their  expected  testimony,  5, 11,  16,  17,  24, 
26,  45,  and  the  party's  belief  of  its  sufficiency  to  change  the 
verdict.  4,  6,  8,  9,  10,  12,  14,  18,  20,  21,  25,  27,  28,  30,  83,  36, 
36,  37,  39,  40,  41,48,  51. 

1317.  Motions  for  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  charge  of  the  court,  or  the  weight  of  the  evidence, 
shall  specify  the  particular  points  in  the  charge  disregarded  by 
the  jury,  or  the  matters  of  fact  against  which  the  verdict  was 
given,  or  with  respect  to  which  the  evidence  was  insufficient.    22. 

1318.  The  reasons  for  a  new  trial  and  in  arrest  of  judg- 
ment shall  be  served  upon  the  adverse  party  within  ten  day& 
after  filing  the  same.     13. 

1319.  In  all  cases  a  copy  of  the  reasons  shall  be  furnished 
to  the  court  before  the  argument.     14,  25,  27,  46,  49. 

1320.  If  the  court  shall  have  risen  before  the  expiration  of 
the  time  allowed  for  filing  the  reasons,  the  proceedings  on  the 
verdict  will  not  be  stayed  unless  an  application  be  made  within 
that  time  to  one  of  the  judges  of  the  court,  with  the  reasons 
reduced  to  writing  and  supported  by  affidavit,  and  on  a  certifi- 
cate of  the  judge  that  there  is  probable  cause  for  staying  further 
proceedings  until  the  order  of  the  court  on  the  motion,  the 
same  shall  be  stayed  accordingly,  but  not  otherwise.     2,  19. 

1321.  When  a  motion  is  made  in  arrest  of  judgment,  or 
for  a  new  trial,  the  court  will  examine  the  reasons  at  the  time 
the  motion  is  made,  and  will  entertain  or  refuse  to  entertain  the 
motion  at  the  time.     46,  49. 

1322.  On  a  motion  for  a  new  trial  the  court  will  determine, 
on  the  showing  of  the  party  by  whom  it  is  made,  whether  to 
grant  a  rule  to  show  cause  or  not,  without  hearing  (argument, 
12)  the  opposite  party,  3,  5  (and  one  counsel  only  will  be  heard 
in  support  of  the  motion.    1).     If  a  rule  is  granted  the  cause 
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will  be  set  down  for  argument,  16,  26,  2Y,  39  (and  if  refused 
judgment  may  be  entered  on  the  verdict,  12,  14),  and  the  party 
who  is  to  show  cause  against  the  rule  shall  be  first  heard  by 
one  counsel  only  in  reply ;  but  the  court  will  allow  a  further 
argument  by  other  counsel  in  cases  which  in  their  opinion 
require  it.     1. 

1323.  No  motion  shall  be  made  for  a  new  trial  after  a 
motion  in  arrest  of  judgment,  47,  but  both  may  be  made  at  the 
same  time,  4,  6,  8,  10,  11,  12,  14,  16,  18,  21,  22,  23,  25,  26,  27, 
28,  29,  30,  34,  35,  36,  37,  40,  43,  44,  45,  46,  48,  49,  51 ;  nor  will 
a  motion  in  arrest  of  judgment  be  entertained  after  a  motion 
for  a  new  trial.     48. 

1324.  When  in  the  course  of  a  trial  a  bill  of  exceptions 
shall  be  taken  to  the  opinion  of  the  court,  either  in  their  charge 
or  in  the  admission  or  rejection  of  testimony,  the  court  may 
permit  a  motion  for  a  new  trial  to  be  made  and  argued  upon 
the  same  grounds  as  those  on  which  the  bill  of  exceptions  shall 
have  been  taken.  14.  This,  however,  is  entirely  discretionary, 
26,  27,  and  in  general  will  not  be  allowed,  unless  the  court 
desire  further  argument,  21,  or  wish  further  time  to  deliberate 
on  the  subject.     8, 15. 

NON  PROS 

[See  Abandonment  of  Actions,  Abatement,  Judgment,  Pleading  and 
Trial.] 

NOTICES 

[See  also  H  162,  215-218,  221,  224,  227,  228,  265,  266,  351,  417,  419, 
423,  424,  430,  431,  458,  460.  537,  549.  557.  558.  592,  597,  598.  600, 
674.  677-679.  684,  689-692,  694,  695,  761-766,  799,  807,  809-811, 
813.  814,  864-869,  893-900,  941-944,  980,  1077-1080,  1099-1105, 
1 195,  1197,  1206,  1225,  1231.  1265,  1276-1278,  1377,  1379.  1409- 
1417.  1554.  1563,  1603,   1605.  1624.  1645,  i687-i692and  1797.] 

1325.  All  notices  (requiring  personal  service,  except  notices 
at  bar,  3)  shall  be  in  writing,  1,  3,  4,  5,  6,  9,  11,  12,  13,  15, 
16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  30,  32,  34,  35, 
36,  37,  39,  41,  43,  44,  45,  46,  48,  49,  50  (when  not  otherwise 
provided  for,  7,  8,  29,  38),  except  notices  by  the  prothonotary 
of  the  filing  of  depositions.     10,  14,  33,  40,  42. 

1326.  If  an  attorney  be  employed  and  has  appeared  in  the 


574        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

cause,  all  notices,  pleadings  and  papers  shall  be  served  on  bim,. 
except  where  an  Act  of  Assembly  or  rule  of  court  directs  other- 
wise, 1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  H,  12,  13,  14,  15,  17,  18,  19, 
20,  21,  24,  25,  26,  27,  28,  30,  32,  33,  34,  35,  36,  37,  38,  40,  41, 
42,  43,  44,  45,  46,  47,  48,  49,  50,  and  a  rule  of  court  shall  not 
be  construed  to  direct  otherwise,  except  it  expressly''  declare  that 
service  shall  be  made  as  well  on  the  party  himself  as  on  his> 
attorney,  or  that  notice  to  the  attorney  shall  not  be  sufficient. 
16,  23,39. 

1327.  Service  on  an  attorney  resident  and  having  aD 
established  office  in  the  county,  shall  be  personal,  42  (or  by 
leaving  at  his  office,  6)  ;  if  by  reason  of  absence,  illness,  or  the 
like,  personal  service  cannot  be  effected,  the  notice,  etc.,  may 
be  left  with  a  clerk  or  student  or  partner  in  his  office,  with 
notice  to  him  of  the  contents.  47.  If  service  cannot  be  had  in 
either  mode,  the  notice,  etc.,  may  be  sent  through  the  post 
office,  if  possible  by  registered  letter  or  special  delivery  (indi- 
cating on  the  face  of  the  envelope  the  nature  of  the  enclosure. 
16,  39,  50).  Personal  service  on  one  of  several  attorneys  shall 
be  deemed  service  on  all.     23. 

1328.  Service  on  a  clerk,  student  or  partner  occupying  the 
same  office  with  the  attorney,  or  an  adult  member  of  the  attor- 
ney's family,  in  case  of  his  absence  from  his  office  or  residence,, 
shall  be  sufficient  service  on  the  attorney.     17,  50. 

1329.  If  both  the  party  and  his  attorney  reside  out  of  the 
countv,  but  within  the  Commonwealth,  the   service   mav  be- 

•     »  f  ml 

made  on  either  at  his  residence,  or  personally,  wherever  found 
in  the  Commonwealth.  If  uieither  the  party  nor  his  attorney 
reside  within  the  Commonwealth,  notice  may  be  given  by 
publication.     4. 

1330.  Every  practicing  attorney  residing  in  this  county,, 
whose  office  is  not  at  the  countv  seat,  shall  file  for  record  with 
the  prothonotary,  a  paper  designating  a  place  and  person  at  the 
county  seat,  where  and  upon  whom  notice  to  him  as  attorney  for 
his  clients  may  be  served,  with  the  same  effect  as  if  service  were 
made  on  him  personally.  And  in  the  absence  of  such  designa- 
tion it  shall  not  be  necessary  to  serve  notices  on  such  attorney, 
except  where  it  is  required  by  some  Act  of  Assembly.     46. 

1331.  Every  attorney  now,  or  hereafter  to  be  admitted  to 
practice  in  these  courts,  who  has  not  an  established  office  for  the 
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conduct  of  his  practice  within  the  county,  shall  forthwith  regis- 
ter in  the  office  of  the  prothonotarj,  in  a  roll  to  be  kept  for  that 
purpose,  his  name  and  the  address  of  an  office  within  the  county, 
or  a  post  office  address.  (And  such  office  shall  be  deemed  to  be 
the  office  of  such  attorney,  and  a  service  thereat  of  all  papers, 
notices  and  letters,  required  by  law  to  be  served,  shall  be  deemed 
a  personal  service  upon  such  attorney.  If  a  post  office  address 
only  is  registered,  then  the  deposit  in  the  post  office  at  Philadel- 
phia of  a  registered  letter  directed  to  the  registered  post  office 
address,  shall  be  deemed  equivalent  to  a  personal  service.     1). 

In  default  of  registration  as  herein  provided  for,  a  deposit 
with  the  prothonotary  of  any  paper,  notice  or  letter  as  afore- 
said, shall  be  deemed  equivalent  to  a  personal  service.     1, 15,  23. 

1332.  An  attorney  at  law  admitted  to  practice  in  these 
courts,  not  resident  in  the  county,  shall  name  some  resident 
member  of  the  bar,  upon  whom  in  any  particular  case  in  which 
such  non-resident  attorney  has  appeared,  rules  and  notices  that 
may  be  properly  served  upon  the  attorney  may  be  served ;  and 
in  default  of  this,  the  posting  of  the  rule  or  notice  in  the  office 
of  the  prothonotar}^  shall  be  deemed  notice  to  the  attorney  as  of 
the  date  of  posting.  The  resident  attorney  so  named  shall  have 
his  appearance  entered  on  the  record.     16. 

1333.  When  the  attorney  on  either  side  does  not  reside  or 
have  an  office  at  the  county  seat  (a  proper  entry  in  the  rule 
book,  and  notice  by  mail,  if  the  address  be  known,  shall  be  suf- 
ficient, IT)  the  deposit  of  a  letter  properly  directed,  and  con- 
taining such  notice,  shall  be  deemed  and  taken  to  be  equivalent 
to  personal  service  of  such  notice  on  such  attorney,  from  the 
time  such  notice  is  so  deposited.     2,  6,  10,  40. 

1334.  Attorneys  from  other  States,  and)  from  other  coun- 
ties in  this  State,  shall  file  with  the  prothonotary  or  clerk  of  the 
courts,  a  written  agreement  for  the  services  of  notices  upon 
them,  and  name  therein  some  fixed  office  or  place  within  the 
county  where  notices  may  be  received  by  leaving  them  at  such 
designated  place.  In  default  of  filing  such  an  agreement,  all 
papers  and  notices  necessary  to  be  served  on  such  attorney,  may 
be  sent  by  mail  to  the  last  known  address  of  said  attorney,  and 
upon  filing  with  the  prothonotary  or  clerk  an  affidavit  of  the 
mailing  of  such  notice,  the  same  proceedings  may  be  had  as 
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could   be  taken   if  said   paper  or  notice  had  been  personallj 
served  upon  the  said  attorney.     32. 

1335.  If  an  attorney  be  not  resident,  but  have  registered 
the  address  of  an  oflSce  within  the  county,  service  at  that  office 
shall  be  deemed  a  personal  service  on  such  attorney.  47.  If  a 
post  office  address  only  is  registered,  then  a  deposit  of  a  regis- 
tered or  special  delivery  letter  directed  to  the  registered  post 
office  shall  be  deemed  equivalent  to  personal  service.     23. 

1336.  In  default  of  registration  of  a  non-resident  attorney 
a  deposit  with  the  prothonotary  of  any  paper,  notice  or  letter 
addressed  to  the  name  of  such  attorney,  shall  be  deemed  equiv- 
alent to  a  personal  service.     23,  36,  47,  48. 

1337.  If  the  party  served  has  not  appeared  by  counsel  (and 
resides  in  the  county,  8,  .12,  22,  23,  29,  34)  the  notice,  etc.,  shall 
be  served  upon  him  by  delivering  to  him  a  true  copy  thereof 
(or  by  reading  the  same  in  his  hearing,  11,  16,  18,  19,  20,  24, 
25,  26,  32,  33,  36,  39,  42,  43,  44,  46,  47,  49)  ;  or  in  case  he  can- 
not conveniently  be  found,  by  leaving  such  copy  at  his  dwelling 
house  with  an  adult  member  of  his  family,  8,  12,  16,  18,  22,  29, 
32,  36,  39,  42  (or  to  his  attorney  of  record,  51)  or  of  the  family 
in  which  he  resides.  U,  19,  20,  23,  24,  25,  26,  33,  34.  43,  44, 
46,  47,  49. 

1338.  If  he  has  not  appeared  by  counsel,  and  does  not 
reside  within  the  county,  service  upon  him  may  be  had  by 
delivering  a  true  copy  to  him  personally,  wherever  he  may  be 
found,  by  messenger,  registered  letter  or  special  delivery,  28,  or 
in  case  his  residence  be  unknown,  by  leaving  such  copy  prop- 
erly entitled  and  endorsed,  and  marked  '*  A.  B.'s  copy",  with 
the  prothonotary,  to  be  delivered  by  him  to  such  party  or  his 
attorney  on  request,  23  :  Provided,  that  this  form  of  notice 
shall  not  be  adopted  until  after  the  time  for  entering  an  appear- 
ance has  expired.     37. 

1339.  If  the  party  to  be  served  have  no  attorney  of  record, 
it  shall  be  sufficient  to  serve  a  copy  on  the  party  himself  or  on 
his  bail  to  the  sheriff,  or  special  bail,  if  any  there  be,  1,  2,  3,  5,  6, 
7,  9,  14,  15,  16.  17,  19,  20,  22,  24,  25.  26*,  32,  33,  34,  36,  37.  38, 
39,  41,  42,  43,  44,  46,  47,  48,  49,  50,  and  if  none,  then  by  publU 
cation  (as  the  court  shall  direct,  18,  28,  30,  36)  for  three  suc- 
cessive weeks  in  the  papers  designated  for  the  publication  of 
legal  notices,   11,  45,   and  by  sending  to  the  party  a  copy  of 
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the  advertisement  by  registered  letter  to  his  or  her  last  known 
address.     13. 

1340.  When  a  party  cannot  be  found  within  the  county  a 
notice  or  rule  may  be  served  upon  him  wherever  he  can  be 
found.     8. 

1341.  Where  by  these  rules  notice  is  directed  to  be  served 
on  the  party,  and  such  party  does  not  reside  within  the  county, 
it  shall  be  sufficient  to  serve  such  notice  on  the  attornev  of  such 
party.     26»  33,  34,  44. 

1342.  Notices  at  bar  shall  be  effectual  only  where  a  service 
thereof  is  accepted  in  writing,  or  a  minute  of  the  notice  is  made 
by  the  prothonotary.     3. 

1343  Personal  service  of  notice  must  be  had  in  all  cases 
wherein  attachments  may  be  awarded.     28,  30,  35. 

1344.  (The  plaintiff,  and  the  defendant  after  appearance 
entered,  whilst  the  cause  is  pending,  40)  and  the  plaintiff  in 
error  in  a  certiorari,  and  the  appellant  in  cases  of  appeal  from  a 
justice,  shall  be  considered  in  court  during  term  time,  and 
bound  to  take  notice  of  rules  entered  (in  open  court  on  regular 
motion  days,  or  during  argument  session,  40)  during  the  term 
without  further  notice,  but  the  opposite  party,  not  having 
entered  an  appearance,  shall  be  entitled  to  notice  by  service  of 
all  rules  taken,  or  motions  made.    6,  48. 

1345.  On  regular  motion  days  the  attorneys  of  record  in 
any  cause  shall  be  presumed  to  be  present  (whether  residing  in 
the  county  or  elsewhere,  47)  and  shall  be  affected  with  notice 
4,  6,  unless  known  to  be  necessarily  absent  or  indisposed,  30, 
where  such  notice  may  be  required  or  shall  be  deemed  just. 
18,  37,  47. 

1346.  Except  when  otherwise  provided,  the  entry  on  the 
record  of  any  interlocutory  orders,  rules,  etc.,  granted  by  the 
court  in  any  pending  cause  or  proceeding,  shall  be  sufficient 
notice  thereof  to  the  parties;  and  other  rules  shall  be  served  on 
the  adverse  party,  at  least  twenty  days  before  the  time  for 
hearing  the  same,  or  for  requiring  an  answer  thereto.     22. 

1347.  Notices  shall  be  served  by  any  competent  person,  in 
the  manner  prescribed  by  law  for  the  service  of  a  writ  of  sum- 
mons.    4,  13,  45. 

1348.  A  refu.sal  to  accept  notice  shall  be  deemed  equivalent 
to  service.    16,  42. 
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1349.  If  a  notice  be  in  pursuance  of  any  rule  granted  by 
the  court,  a  (duly  certified,  18)  copy  of  the  rule  (or  petition,  47) 
so  granted  shall  be  prefixed  to  the  notice  and  served  in  like 
manner,  II,  13,  18,  22,  23,  25,  26,  33,  34,  36,  44,  45,  46,  47,  49, 
(or  such  rule  may  be  referred  to  therein  by  number,  20),  unless 
taken  at  bar  where  there  is  counsel  of  record.     47. 

1350.  The  notice  and  service  shall  be  proved  by  producing 
the  notice  and  rule  of  court,  if  in  pursuance  of  such  a  rule,  with 
a  written  statement,  verified  by  oath,  of  the  time  and  manner 
of  service,  8,  10,  11,  12,  22,  29,  30,  40,  51,  and  that  it  was  a  true 
copy  thereof,  16,  18,  19,  20,  24,  25,  26,  28,  33,  34,  35,  36,  44,  46, 
49  :  Provided,  that  where  a  notice  is  served  by  a  member  of  this 
bar,  his  certificate  shall  be  taken  in  lieu  of  an  affidavit.     47. 

1351.  Proof  of  service  by  affidavit  of  the  time,  place  and 
manner  of  serving  the  notice,  shall  be  filed  in  all  cases,  except 
where  the  service  is  made  by  the  sheriff,  8,  43,  and  where  serv- 
ice is  by  filing  a  copy  in  the  prothonotary's  office,  the  reason 
for  so  serving  it  must  be  stated  in  detail  in  the  affidavit.  23, 37. 
Return  of  service  by  the  sheriff  or  his  deputies,  unless  other- 
wise required  by  Act  of  Assembly  or  rule  of  court,  shall  be  con- 
sidered as  made  under  his  oath  of  office.     47. 

1352.  Whenever  by  Act  of  Assembly,  or  order  of  court, 
notices  are  to  be  given  or  writs  served  by  publication  in  a  news- 
paper, the  same  shall  be  proved  by  an  affidavit  thereof,  with  a 
copy  of  the  publication  so  made,  attached  and  filed  with  the 
papers.     6,  37,  48. 

1353.  All  other  notices  which  relate  to  proceeding^  in  court, 
the  publication  of  which  is  required  by  law,  or  by  the  rules  of 
court,  shall  be  published  in  the  legal  newspaper  (during  the  time 
required  by  law,  in  addition  to  any  other  papers  which  may 
be  selected  by  the  parties,  the  rates  to  be  charged  not  to  exceed 
those  charged  by  other  papers  for  advertisements  of  the  same 
character.  This  rule  is  not  to  apply  to  cases  where  the  law 
requires  that  publication  shall  be  made  in  the  paper  having  the 
largest  circulation,  or  where  otherwise  ordered  by  the  court,  17) 
and  in  one  other  newspaper  of  general  circulation,  issued  at 
least  once  a  week,  and  to  be  designated  by  the  court.     32. 

1354.  Whenever  any  notice,  including  advertisements  of 
judicial  sales,  writ,  rule  or  order  whatever,  shall  be  required  to 
be  published  in  any  newspaper,  the  publication  shall  be  made 
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in  the  papers  designated  by  the  court,  by  general  rule  or  special 
order,  as  from  time  to  time  the  same  may  be  made.  Such  pub- 
lication in  any  German  newspaper  under  such  order  shall  have 
the  same  force  as  a  publication  in  an  English  newspaper.     7. 

1355.  In  all  cases  where  no  designation  shall  have  been 
made  or  provided  for  by  general  rule,  or  order  of  court,  the 
plaintiff  in  the  writ,  or  party  procuring  the  rule  or  order,  or  his 
attorney  of  record,  shall  endorse  upon  the  praecipe,  petition  or 
motion,  the  newspaper  or  newspapers  in  which  he  desires  the 
notice  or  advertisement  to  be  inserted ;  whereupon  a  special 
order  designating  the  newspaper  named  shall  issue  as  of  course : 
Provided,  that  unless  cause  be  shown,  only  weekly  newspapers 
of  general  circulation  within  the  county  shall  be  so  designated ; 
and  the  defendant  or  other  party  to  the  proceeding  adversely 
affected,  or  other  creditors,  may  apply  to  the  court,  or  judge  in 
vacation,  to  change  the  newspaper  selected  for  publication,  upon 
cause  shown.  The  designation  made  by  parties  may  be  disre- 
garded, and  the  order  changed  by  the  court  or  judge  in  vacation, 
upon  application  or  of  its  own  motion.     7. 

1356.  No  writ  or  order  to  be  followed  by  advertisement 
will  be  issued  by  the  prothonotary  until  the  designation  pro- 
vided for  as  above  shall  have  been  made,  and  any  advertisement 
not  made  in  compliance  with  these  rules  shall  be  deemed  insuf- 
ficient notice,  and  the  proceedings  upon  application  or  otherwise 
will  be  set  aside.     7. 

1357.  All  notices  required  to  be  published  shall  be  printed 
in  a  newspaper  published  at  the  county  seat,  and  posted  in  the 
prothonotary's  office.  Where  publication  is  made  in  more  than 
one  newspaper,  then  at  least  one  must  be  published  at  the 
county  seat.     24. 

1358.  Whenever  publication  shall  be  required  to  be  made 
of  any  writ,  rule,  order,  decree  or  notice,  or  of  the  substance 
thereof,  and  it  is  not  otherwise  provided  for  by  law,  rule  or  order, 
it  shall  be  made  (in  the  newspaper  and  at  the  place  designated 
by  the  court,  or  if  neither  paper  nor  place  be  designated,  36)  in 
any  (two,  10,  16,  40)  newspaper  published  at  the  county  seat, 
for  at  least  three  consecutive  weeks,  50,  the  last  insertion  being 
at  least  ten  days  before  the  return  day,  time  of  hearing,  or  act 
to  be  done,  or  time  whereof  knowledge  or  notice  is  to  be  given, 
10,  16,  40  (and  so  far  as  the  time,  place  and  paper  of  any  publi- 
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cation  required  by  any  law,  rule  op  order,  shall  be  left  unpro- 
vided for,  or  not  designated  therein,  the  omission  shall  to  that 
extent  be  supplied  by  this  rule.  18,  36).  (In  all  cases  without 
other  special  provision,  if  in  one  paper,  it  shall  be  in  one  printed 
and  published  at  the  county  seat ;  if  in  two,  at  least  one  at  the 
county  seat ;  and  successively  for  the  number  of  weeks  required ; 
and  in  weekly  papers,  in  the  English  language.  28.)  The  proof 
of  publication,  except  where  it  is  otherwise  provided  for,  shall 
be  the  return  of  the  sheriff,  prothonotary,  or  other  officer  or 
person  causing  it  to  bo  made,  in  writing,  under  his  oath  of  office ; 
or  the  affidavit  of  the  publisher,  or  his  foreman,  or  other  person 
knowing  the  facts,  sotting  forth  the  time  and  place  of  publication, 
and  the  newspaper  in  which  the  same  was  made,  and  endorsed 
upon  or  accompanying  the  matter  published  and  filed  therewith. 
Where  a  party  to  be  reached  by  publication  is  served  personally, 
after  an  order  to  publish,  as  to  the  party  thus  served  it  shall  be 
deemed  sufficient,  and  stand  in  lieu  of  such  publication.  18, 
28,  30,  33,  35,  36. 

1359.  In  all  cases  in  which,  by  Act  of  Assembly,  or  rule 
of  court,  publication  of  notices  shall  or  may  be  required  in  two 
newspapers,  such  publication,  in  the  absence  of  a  special  order 
to  the  contrary,  shall  be  made  in  one  English  and  one  Qerman 
newspaper,  of  general  circulation,  published  in  this  county,  23, 
and  in  the  legal  newspaper  once  a  week  during  four  weeks 
immediately  preceding  the  happening  of  the  event  of  which 
notice  is  given.     3. 

1360.  In  all  cases  where  publication  is  necessary,  notice 
shall  be  given,  unless  an  Act  of  Assembly  or  the  court  other- 
wise direct,  in  two  newsj)apers  in  the  county  one  (both,  22)  of 
which  shall  be  published  in  the  principal  county  town,  once 
a  week  for  three  successive  weeks,  22,  the  last  insertion  being 
at  least  one  wee.v  before  the  return  dav,  time  of  hearin":  or  act 
to  be  done,  whereof  notice  is  to  be  given.     21. 

1361.  When  in  lieu  of  personal  service,  notice  shall  be 
directed  by  the  court  to  be  given  by  publication,  in  the  news- 
papers, affidavits  of  the  compliance  with  such  order  must  be 
filed  with  the  prothonotary  previous  to  any  subsequent  pro- 
ceedings.    21. 

1362.  All  notices  which  relate  to  proceedings  in  court,  the 
publication  of  which  is  required  by  law  or  rule  of  court,  shall  be 
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published  in  the  legal  periodical,  during  the  time  required  by 
law,  in  addition  to  any  other  papers  which  may  be  specially 
ordered,  or  which  may  be  selected  by  the  parties.     5. 

13  i3.  The  rates  to  be  charged  in  the  legal  newspaper  for 
all  legal  notices  ordered  to  be  published  therein  by  the  rules  of 
the  several  courts  of  this  county,  shall  in  no  case  exceed  those 
charged  by  other  papers  for  advertisements  of  the  same  charac- 
ter, and  in  view  of  the  publication  therein  of  said  legal  notices, 
and  the  better  to  utilize  the  same,  and  perpetuate  for  reference 
the  publications  therein  made,  one  number  of  each  issue  of  said 
paper  shall  be  deposited  by  the  publisher  in  the  offices  of  the  Pro- 
thonotary,  Clerk  of  Orphans*  Court,  Register  of  Wills,  Clerk  of 
Quarter  Sessions,  and  in  the  Law  Library,  and  it  shall  be  the 
duty  of  those  officers  to  keep  on  file  and  preserve  the  same  for 
public  use  forever  thereafter.     2. 

1364.  The  prothonotary  shall  keep  in  his  office  a  bulletin 
board  upon  which  it  shall  be  the  duty  of  the  sheriflF,  auditor, 
and  every  committee,  trustee,  and  assignee,  to  post  at  least  ten 
days  before  day  of  performance,  a  copy  of  all  notices  required 
to  be  given  by  publication,  except  notices  of  sheriff's  sales.     13. 

1365.  Notices  of  hearings  before  auditors,  masters,  commis- 
sioners, referees,  inspectors,  and  the  like,  shall  be  duly  posted  in 
the  office  of  the  prothonotary  for  at  least  fifteen  days  prior  to 
the  date  fixed  for  such  hearing.     20. 

1366.  The  prothonotary  shall  provide  three  separate  notice 
or  bulletin  boards  of  suitable  size  and  shape  to  be  placed  in  a 
prominent  and  convenient  position  in  his  office.  On  one  of 
said  boards,  labelled  "  Notices  of  Accounts",  he  shall  affix  notice 
in  writing  of  the.  filing  of  all  accounts  immediately  upon  the 
filing  thereof,  including  the  name  of  the  estate,  name  of  account- 
ant, and  date  of  filing,  with  space  to  add  date  of  exceptions, 
should  any  be  filed,  and  the  appointment  of  an  auditor.  On  the 
second  board,  labelled  "  Auditors'  Notices",  it  shall  be  the  duty 
of  the  persons  appointed  auditors  on  an  account,  or  commissioners 
to  distribute  funds,  to  affix  a  similar  notice  of  the  name  of  the 
estate  (or  character  of  the  funds)  name  of  auditor  or  commis- 
sioner, and  the  time  of  meeting,  with  space  to  add  the  date  of 
filing  of  report,  and  the  fact  of  exceptions  having  been  filed.  On 
the  third  board,  labelled  ''  Miscellaneous  Notices",  shall  be  posted 
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all  such  other  notices  as  may  be  required  to  be  put  up  in  the 
said  office.     23. 

1367.  Notice  to  produce  books- or  papers  on  the  trial  in 
order  to  the  admission  of  secondary  evidence  of  their  contents, 
must  bo  served  as  well  on  the  party,  if  he  lives  in  the  county,  as 
on  his  attorney,  unless  the  book  or  paper  is  in  the  possession  of 
the  attorney  (or  unless  he  will  expressly  waive  notice  to  his 
client.  16,  23,  30).  (If  he  live  out  of  the  county,  the  notice  may 
be  served  on  the  party,  or  an  attorney,  allowing  always  suffi- 
cient time  to  communicate  with  his  client,  and  to  have  the 
documents  forwarded  to  him  before  the  trial.  42).  In  the  case 
of  joint  parties,  or  of  several  persons  having  the  same  interest, 
one  onlv  need  be  served.     16,  39. 

1368.  In  order  to  give  notice  and  prevent  surprise,  a  book 
shall  be  kept  b}''  the  prothonotary  in  which  all  rules  taken  in 
any  case  by  virtue  whereof  a  judgment  may  be  entered,  shall  be 
copied  immediately  after  they  are  entered  ;  and  no  judgment 
shall  be  entered  by  virtue  of  any  rule  unless  the  same  shall 
appear  to  have  been  copied  into  this  book  in  due  time.  Enter- 
ing a  rule  in  the  rule  book  shall  be  deemed  sufficient  notice  of 
the  same  (if  entered  in  term  time,  23,  35),  unless  when  the 
adverse  party  has  no  attorney  of  record,  in  which  case  the  rule 
shall  be  served  on  the  party  by  copy,  and  in  the  manner  directed 
for  the  service  of  notices.     36. 

1369.  Where  notice  is  required  to  be  given  by  handbills,  at 
least  six  printed  or  written  handbills  must  be  put  up  in  the  most 
public  places  in  the  township,  borough,  school  district  or  neigh- 
borhood interested  in  the  view,  etc.,  of  which  notice  is  to  be 
given,  IT,  50,  unless  where  an  Act  of  Assembly  requires  more 
than  six  bills,  in  which  case  the  Act  shall  be  followed      47. 

1370.  In  actions  against  the  executors  or  administrators  of  a 
decedent  who  shall  have  left  real  estate,  when  the  plaintiff  intends 
to  charge;  such  real  estate  with  the  ])ayment  of  his  debt,  notice 
of  the  writ  to  the  widow  and  heirs,  or  devisees  (and  the 
guardians  of  such  as  are  minors  residing  out  of  the  county, 
shall  ))e  given  by  registered  letter  directed  to  the  last  known 
post  office  address  of  such  persons, where,  after  diligent  inquiry, 
the  post  office  address  cannot  be  ascertained,  which  fact  shall  be 
made  to  appear  by  affidavit  to  bo  filed  in  the  cause,  3)  notice  to 
such  persons  shall  be  given  by  advertisement,  3  (in   any  daily 
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ne\vBpapet%in  the  county  unless  otherwise  ordered  by  thecourt,5) 
in  two  newspapers  printed  in  the  county  for  three  weeks.  27,41. 

1371.  In  actions  aj^ainst  the  executors  or  administrators  of 
a  decedent  who  has  left  real  estate,  where  the  plaintiff  intends 
to  charge  such  real  estate  with  the  payment  of  his  debt,  the 
widow  and  heirs  or  devisees  (and  the  guardians  of  such  as  are 
minors,  12,  23,  24,  34,  37,  42,  51)  who  reside  out  of  the 
county,  shall  be  served  with  notice  of  the  writ  personally, 
'^1  <^8),  by  the  sheriff's  publication  of  the  writ  (as  before  pro- 
vided, 18,  21,  28,  35;  or  the  substance  of  it,  in  one,  (two,  14,  22) 
newspapers  (and  also  one  German  newspaper,  23)  designated 
by  the  court  or  a  judge  thereof,  once  a  week  for  three  (two,  30) 
successive  weeks  previous  to  the  return  day,  8,  13,  14,  20,  22, 
24,  25,  26,  29,  30,  34,  36,  42,  43,  44,  45,  46,  49,  51  (or  from  the 
issuing  thereof  until  the  return  day,  if  issued  ten  days  and  less 
than  three  weeks  before  the  return  day  thereof,  7,  38)  (and 
also  in  the  legal  newspaper,  1,  11)  (or  by  personal  service  of  a 
copy  of  the  writ  at  least  ten  days  prior  to  the  return  day  thereof, 
agreeably  to  Section  34,  Act  24th  Feb.,  1836,  relating  to  execu- 
tors and  administrators,  23  and  by  mailing,  postpaid,  a  marked 
copy  of  each  issue  of  the  newspaper  containing  such  notice  to 
the  last  known  post  office  address  of  such  non-residents. 
12,  51).  The  plaintiff,  on  applying  for  the  order  of  publication, 
shall  file  an  affidavit  setting  forth  all  he  knows,  or  is  able  to 
learn  upon  inquiry,  respecting  the  residence  and  address  of  such 
widow,  heir,  devisee  or  guardian,  and  where  the  residence  of 
any  one  of  them  is  known,  the  sheriff  shall  send  a  marked  copy 
of  such  newspaper  to  his  or  her  address ;  and  proof  of  such 
publication  and  sending  shall  be  filed.     23,  39. 

1372.  Whenever  notice  is  to  be  given  or  service  made  by 
publication,  the  method  to  be  followed  shall  be  the  same  as  is 
prescribed  in  actions  to  charge  real  estate  inherited  by  non- 
residents, unless  a  different  method  be  prescribed  by  statute  or 
special  order  of  court.     12. 

1373.  Publication  of  the  alias  writs  of  summons,  required 
by  the  Act  of  Assembly  entitled  "An  Act  for  better  securing 
the  payment  of  ground-rents",  shall  be  made  by  the  sheriff  in 
the  legal  newspaper,  and  such  daily  newspaper  as  he  may 
choose,  once  a  week,  for  two  successive  weeks  prior  to  the 
return  day  of  such  writs.     1. 
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OYER 

1374.  Oyer  of  any  instrument  which  is  the  foundation  of 
the  action,  may  be  demanded  in  writing  of  the  plaintiflfs  attor- 
ney at  any  time  after  the  return  day  of  the  writ.  Upon  non- 
compliance with  the  demand  for  twenty  days  (fourteen  days, 
36)  (fifteen  days,  18)  (thirty  days,  43)  after  the  same  is  made, 
judgment  of  non  pros  will  be  entered  by  the  court,  on  appli- 
cation, unless  sufficient  cause  be  shown  to  the  contrary,  9,  10, 
16, 18,  26,  28,  30,  33,  35,  36,  41,  43,  50 :  Provided,  that  the  party 
cri^ving  oyer  make  oath  that  he  cannot  make  an  affidavit  of  defence 
without  an  inspection  of  the  paper  demanded.     14,  27. 

1375.  The  party  demanding  oyer  of  any  instrument  shall 
have  time  and  opportunity  to  take  a  copy  thereof,  if  he  so 
desires.     1 8. 

PAPER  BOOKS 

[Sec  Supreme  Court  Paper  Books.] 


PARTITION 
[See  also  g  i6i6.] 

1376.  Petitions  for  partition  may  be  filed  in  vacation,  and 
citations  or  rules  issued  by  the  prothonotary  to  show  cause  why 
the  same  should  not  be  made.  The  petition  must  set  out  the 
names  of  all  the  parties  in  interest,  and  aver  that  no  other 
parties  are  interested.     17. 

1377.  Publication  of  a  summons  in  partition  and  of  notice 
of  the  inquisition,  shall  be  made  by  the  sherifif,  where  parties 
reside  out  of  the  county,  as  directed  by  Sec.  4,  Act  11th  April, 
1835.     39. 

1378.  Reports  of  sales  of  real  estate,  of  inquests  and  com- 
missioners in  partition,  shall  be  proceeded  in  in  the  same  man- 
ner, and  be  subject  to  exceptions  within  the  same  time  as 
reports  of  auditors.     2. 

1379.  Parties  residing  out  of  the  county,  cited  by  publica- 
tion to  appear  and  show  cause  why  partition  should  not  be 
made,  shall  not  be  entitled  to  notice  of  further  proceedings  unless 
they  appear  by  a  resident  attorney,  upon  whom  notice  may  be 
served.     And  all  parties  who  do  not  appear  by  attorney  shall 
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pay  all  costs  of  services  of  notices,  etc.,  on  them,  rendered  neces- 
sary by  such  non-appearance.     17. 

1380.  In  all  cases  of  partition,  rules  on  heirs,  or  parties 
in  interest,  to  come  in  and  accept  or  refuse  to  take  at  the  valua- 
tion, or  show  cause  why  sale  should  not  be  decreed,  or  offer  to 
take  it  at  an  enhanced  price  over  the  valuation,  shall  be  return- 
able on  the  first  Monday  of  each  regular  term  at  2  P.  M.,  and 
proclamation  shall  be  made  at  the  time.     20. 

1381.  In  all  cases  of  partition  the  sheriff  shall  make  return 
of  the  inquisition  on  the  first  day  of  the  term  to  which  the 
writ  is  returnable ;  which  said  inquisition  shall  then  be  confirmed 
nisi,  and  if  no  exceptions  be  filed  within  four  days  thereafter  the 
same  shall  be  confirmed  absolutely  by  the  court ;  and  thereupon 
a  rule  to  accept  or  refuse  the  said  estate,  or  parts  thereof  at 
the  valuation,  may  be  entered  returnable  to  the  first  day  of  the 
next  term.     26. 

1382.  Inquests  in  partition,  if  appearing  to  be  correct, 
shall,  on  presentation  to  the  court  at  the  return  day  thereof,  be 
confirmed  nisi  and  filed,  which  confirmation  shall  become  abso- 
lute unless  exceptions  shall  be  filed  within  ten  days:  Provided, 
that,  when  deemed  necessary,  the  court  may  direct  special 
notice  to  be  given.  Upon  the  return  of  the  inquest  the  court 
will  upon  application,  if  no  exceptions  have  been  filed,  grant  a 
rule  upon  the  parties  interested  to  appear  and  accept  or  refuse 
the  premises  at  the  valuation,  or  show  cause  why  the  same 
should  &ot  be  sold,  but  such  rule -shall  not  be  issued  until  ten 
days  after  confirmation  nisi,  and  not  then  if  exceptions  shall 
have  been  filed,  until  the  same  have  been  disposed  of.     17. 

1383.  When  parties  have  the  right  to  bid  more  than  the 
appraised  value,  and  are  properly  in  court  in  obedience  to  the  rule 
to  accept  or  refuse,  each  purpart  shall  be  taken  up  separately  by 
the  court  and  disposed  of.  Sealed  bids  only  will  be  received 
severally  or  jointly  of  parties  in  interest,  and  after  all  that 
desire  have  bid,  the  bids  shall  be  opened  by  the  court,  or  under 
its  direction,  and  the  purpart  bidden  for  forthwith  announced, 
and  awarded  to  the  party  or  parties  who  offer  the  highest  price 
for  the  same  over  the  valuation.     17. 

1384.  The  reasonable  counsel  fee  of  the  attorney  for  the 
petitioners  shall  be  taxed  as  part  of  the  costs  and  paid  propor- 
tionately by  the  parties.     But  this  shall  not  embrace  fees  paid 
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for  litigation,  if  any  arises  during  the  proceedings.  Where  a 
party  deems  the  fee  as  taxed  excessive,  he  may  appeal  to  the 
court  from  the  taxation  thereof,  when  the  court  will  take  such 
action  as  is  deemed  just  in  the  premises.     17. 


PLEADING 

[See  also  Bills  of  Particulars  and  g  |  i-ii,  27,  28,  109,  no,  256,  267, 
268,  274,275,282,  285.  490.  499,  571-573.  649,  976-978.  1118. 
1 123,  1670,  1671,  1679,  1680  and  1857.] 

1385.  Unless  it  is  otherwise  expressly  mentioned,  the  rules 
under  this  title  shall  apply  only  to  actions  of  assumpsit  and 
trespass,  and  to  proceedings  instituted  by  scire  facias.     3  . 

1886.  In  all  cases  where  a  statement  is  necessary  the  same 
may  be  filed  on  or  before  the  first  day  of  the  term  to  which 
the  writ  is  returnable  :  Provided,  that  the  filing  of  a  statement 
under  this  rule  shall  always  be  considered  de  bene  esse,  before 
service  of  the  writ,  or  appearance,  or  bail  entered,  or  deposit 
made,  and  shall  be  amendable  of  course  to  conform  to  the  ser- 
vice, or  otherwise,  and  shall  not  be  deemed  any  waiver  of  the 
plaintifiPs  right  to  bail  or  otherwise.     36. 

1387.  PlaintiflTs  statement  shall  contain  a  specific  aver- 
ment of  facts,  sufficient  to  constitute  a  good  cause  of  action, 
11,  43,  45,  shall  contam  an  explicit  averment  of  the  amount 
claimed  to  be  justly  due,  1,  2,  8,  9,  18,  19,  20,  23,  26,  32,  37, 
(and  shall  embrace  a  particular  specification  of  the  date  of  the 
promise,  book  account,  note,  bond,  penal  or  single  bill,  or  all  or 
any  of  them,  on  which  the  demand  is  founded,  7)  or  the 
damages  sustained,  and  must  be  complete  in  itself,  either  by 
containing  all  necessary  allegations,  or  by  expressly  referring 
for  some  of  them  to  other  parts  of  the  statement.  If  it 
embraces  more  than  one  cause  of  action,  each  cause  of  action 
shall  be  separately  stated  and  numbered,  and  begin  with  appro- 
priate words  to  designate  it  as  such.     Thus : 

A.  B.  vs.  C.  D. 

The  plaintiff,  complaining  of  the  defendant,  alleges 

First.  For  a  first  cause  of  action  ; 

1.  That  etc.,  etc. 

And  the  plaintiff  avers  that  there  is  justly  due  him,  in 
respect  of  his  first  cause  of  action,  fifty  dollars. 
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Second.  And  for  a  second  cause  of  action  : 

1.  That  etc.,  etc. 

To  the  damage  of  the  plaintiff  fifty  dollars. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sura  of  one  hundred  dollars.     16»  39. 

13*S8.  Plaintiff's  statement  shall  be  as  provided  bj  Section 
3  of  the  Act  of  25.th  May,  1887.     14.  ' 

1389.  The  statement  provided  by  the  Procedure  Act  of 
25th  Mav,  1887,  mav  be  in  the  form  of  a  common  law  declara- 
tion  accompanied  with  a  full  bill  of  particulars,  containing  all 
the  information  required  by  said  Act,  or,  at  the  option  of  the 
plaintiff,  may  be  without  form  as  provided  by  said  Act      32. 

139U.  Such  statement  (in  actions  of  assumpsit,  in  order  to 
-entitle  the  plaintiff  to  judgment  by  default,  unless  the  action  is 
brought  ou  a  writing  signed  by  the  defendant,  20,  for  the  direct 
and  unconditional  payment  of  a  certain  sum  of  money  at  a 
certain  time,  18)  shall  be  supported  by  an  affidavit  of  the  truth 
of  the  matters  alleged  as  the  basis  of  the  claim,  1,  2,  18,  26, 
including  the  credit  items,  and  of  the  amount  of  damages 
•claimed.     9,  19 

1391 .  The  copies  of  notes,con tracts  and  book  entries,required 
by  the  third  section  of  the  Act  of  Assembly,  approved  May  25th, 
1887,  to  be  filed  with  the  statement,  shall  embrace  all  items  of 
-credit  thereon,  or  properly  applicable  thereto.     19. 

1392.  In  actions  of  assumpsit,  the  embodiment  in  the 
plaintiff's  statement  of  a  copy  of  the  cause  of  action,  or  refer- 
■ence  to  a  record,  required  by  statute  to  accompany  the  state- 
ment, shall  not  be  deemed  a  compliance  with  the  statute,  in  the 
absence  of  a  separate  copy  or  reference.     23. 

1393.  In  suits  upon  recognizances  and  instruments  of 
record  in  any  of  the  courts  or  offices  in  the  county,  a  full  copy 
thereof  need  not  be  filed,  if  the  declaration  or  statement,  or  prae- 
cipe for  the  scire  facias,  contains  a  full  reference  to  the  office, 
book  and  page  where  the  same  may  be  found,  4,  21,  24,  i:o,  27, 
29,  38,  4G,  48.  49,  and  in  such  case,  no  affidavit  to  the  statement 
is  required.     28,  33,  35. 

1394  In  all  declarations  a  particular  reference  to  any 
record  of  the  court,  or  to  any  deed,  mortgage,  or  other  instru- 
ment of  record  in  the  county,  shall  be  sufficient  in  lieu  of  a  copy 
thereof.     10. 
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1395.  In  the  action  of  trespass,  the  declaration  to  be  signed 
by  the  plaintiff  or  his  attorney,  shall  contain  a  particular,  clear 
and  concise  statement  of  the  plaintiff's  complaint,  relating 
specially  the  causes  and  grounds  upon  which  it  rests,  and  the 
amount  of  damages  claimed.     16. 

1396.  Where  the  plaintiff  desires  to  recover  more  than 
compensatory  damages,  he  shall  set  forth  in  his  statement  the 
circumstances  upon  which  he  relies  to  sustain  his  claim  (such 
as  a  former  action,  negligence,  recklessness,  oppression,  wilful 
trespass,  or  any  other  circumstance  which  would  in  law  justify 
such  damages,  10,  18),  for  punitive  or  vindicatory  damages, 
and  therein  avow  his  purpose  to  so  claim.     16. 

1397.  No  declaration  shall    be    necessarv  in  anv  kind  of 
scire  facias,  or  in  ejectment    (but   the  defendant  shall  plead 
thereto,  in  the  same  manner  as  if  a  narr  had  been  duly  filed, 
2T,   36),   or    in   judgment    by    confession,    or  a    warrant    of 
attorney.     17,  50. 

1398.  The  first  pleading  shall  be  entitled  the  '' statemeDt'% 
which  when  practicable  shall  be  divided  into  paragraphs,  num- 
bered consecutively,  and  shall  contain  a  concise  statement  of 
plaintiff's  demand,  but  not  the  evidence  relied  on  to  support 
it.     3. 

1399.  Where  the  demand  is  for  a  sum  certain,  the  amount 
which  the  plaintiff  believes  to  be  justly  due  to  him  from  the 
defendant  shall  be  stated ;  also  all  undisputed  credits  to  which 
the  defendant  is  entitled  ;  where  damages  are  claimed  that  are 
such  as  the  law  implies,  an  averment  that  the  plaintiff  has  sus- 
tained  damage,  without  naming  any  amount  will  suffice,  but 
where  special  damage  is  claimed,  it  shall  be  averred  with  partic- 
ularity ;  the  common  counts,  as  such,  shall  not  be  used,  nor 
shall  the  defence  be  anticipated.     3. 

1400.  If  the  action  or  proceeding  be  on  a  mechanics'  lien 
or  municipal  claim,  or  on  a  deed,  mortgage,  will,  or  other 
instrument  on  record  in  the  recorder's  or  register's  office  of 
this  county,  or  on  the  record  of  any  court  of  record  of  this 
county,  a  copy  of  such  lien,  claim,  deed,  or  other  instrument  or 
record  need  not  be  set  forth,  but  a  reference  to  the  place  of 
record  will  suffice ;  if  the  action  be  against  an  insurance  com- 
pany on  one  of  its  pdicies,  in  lieu  of  a  copy  of  the  policy,  only 
the  number,  date  and  import  thereof  need  be  stated.     3. 
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1401.  In  all  other  cases  where  the  action  is  in  whole  or  in 
part  on  a  deed,  mortp^age,  or  other  written  or  printed  instru- 
ment, or  on  book  entries,  or  on  a  record,  a  copy  of  the  instru- 
meet,  book  entries,  or  record  shall  be  annexed  to  the  statement, 
and  become  a  part  thereof ;  unless  the  instrument,  book  entries, 
or  record  is  lost  or  destroyed,  and  the  plain tiflf  has  no  copy, 
when  in  lieu  of  a  copy  only  the  substance  need  be  stated ;  when 
a  copy  is  annexed,  the  fact  that  it  is  a  true  copy  must  be 
averred.     3. 

1402.  If  the  plaintiff  relies  on  any  misrepresentation,  fraud, 
breach  of  trust,  wilful  default,  undue  influence,  or  the  like,  par- 
ticulars shall  be  stated  ;  but  where  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  mind  is  alleged,  it  shall  be 
sufficient  to  allege  the  same  as  a  fact,  without  setting  out  the 
circumstances  from  which  the  same  is  to  be  inferred ;  so  also  of 
an  allegation  of  negligence.     3. 

1403.  The  execution  or  delivery  of  an  instrument,  or  the 
drawing,  making,  delivery,  endorsement, acceptance,  non-accept- 
ance, non-payment,  protest,  or  notice  thereof,  of  any  bill  or  note, 
a  copy  of  which  instrument,  bill  or  note,  with  the  endorsements, 
if  any,  is  annexed  to  the  statement,  need  not  be  averred, 
but  the  same  shall  be  taken  to  be  admitted  unless  expressly 
denied.     3. 

1404.  On  the  statement  shall  be  endorsed  a  notice  in  the 
following  form:  **  To  the  person  or  persons  served  with  the 
within  statement.  Take  notice,  that  you  will  be  liable  to  have 
judgment  entered  against  you  after  the  return  day  of  the  writ 
and  fifteen  days  service  of  the  within  statement  upon  you,  unless 
in  the  meantime  you  file  in  the  office  of  the  prothonotary  your 
answer  to  said  statement  verified  by  affidavit,  and  that  you  will 
be  further  liable  to  have  judgment  entered  against  you  unless  on 
or  before  the  return  day  of  the  writ  an  appearance  is  entered 
by  or  for  you."     3. 

1405.  The  plaintiff  shall  hand  his  statement  to  the  pro- 
thonotary with  his  praecipe,  in  default  of  which  the  writ  shall 
uot  issue,  unless  it  is  necessarv  to  issue  the  writ  before  the 
statement  can  be  prepared,  in  which  event  a  certificate  to  that 
effect,  to  be  signed  by  the  plaintiff  or  his  attorney,  and  filed  in 
the  cause,  may  be  substituted,  but  then  the  statement  shall  be 
handed  to  the  prothonotary  within  fifteen  days  thereafter.     3. 
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1406.  The  protbonotary  shall  hand  the  statement  as  sooa 
as  received,  to  the  sheriff,  who  shall  serve  the  same  and  endorsed 
notice  on  all  persons  served  with  the  writ ;  when  the  statement 
accompanies  the  praecipe,  it  shall  be  served  and  returned  with  the 
writ ;  in  other  cases  within  five  days  from  its  receipt  by  the 
sheriff;  service  shall  be  made  as  the  service  of  a  writ  of  sum- 
mons by  copy  when  that  can  be  done ;  if  it  cannot  be  done  and 
the  post  office  address  of  the  defendant  is  known,  service  shall 
be  by  registered  letter ;  but  if  the  defendant  appears  by  attorney, 
service  shall  be  on  his  attornev.     3. 

1407.  If  service  cannot  be  made  as  aforesaid,  a  return  of 
nihil  shall  be  deemed  its  equivalent;  where  the  exhibits  annexed 
to  a  statement  contain  more  than  five  hundred  words,  or  if  there 
be  more  than  one  party  defendant,  and  the  exhibits  contain  more 
than  two  hundred  words,  a  copy  thereof  need  not  be  served  ; 
however  and  whenever  made,  a  minute  of  the  time  and  manner 
of  the  service,  verified  by  affidavit,  shall  be  endorsed  on  the 
statement,  which  shall  then  be  returned  to  the  protbonotary 
and  filed.     3. 

1408.  If  the  statement  is  not  handed  to  the  protbonotary 
within  the  time  limited  for  that  purpose,  judgment  of  non  pros 
shall  be  entered ;  at  any  time  after  the  return  day  and  fifteen 
days  service  of  the  statement,  judgment  shall  be  entered  against 
the  defendant  unless  an  answer  shall  have  been  filed,  or  if  the 
time  to  answer  has  been  enlarged,  after  the  expiration  of  such 
time ;  so  in  appeals  from  the  judgments  of  aldermen  and  justices 
of  the  peace,  if  the  statement  or  answer  is  not  filed  within  the 
time  limited  for  that  purpose,  judgment  shall  be  entered  against 
the  party  in  default ;  so  on  failure  to  declare  or  plead,  or  to 
furnish  particulars  in  response  to  rules  for  that  purpose ;  so  in 
attachment  proceedings  for  failure  to  answer  interrogatories,  or 
for  amount  admitted  in  the  answers.     3. 

1409.  Service  of  the  copy  of  the  statement,  or  of  the 
notice  that  the  statement  has  been  filed,  shall  be  as  follow^s  : 

(a)  By  the  sheriff  with  his  wTit,  and  his  return  shall  be  in 
lieu  of  the  affidavit  otherwise  required. 

(b)  Upon  the  defendant's  attorney  of  record. 

(c)  Upon  the  defendant  personally,  in  the  manner  pre- 
scribed bv  law  for  the  service  of  the  writ  of  summons.     20,  39. 

{d)  If  the  defendant  resides  out  of  the  county,  and  has 
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no  attorney  of  record  residing  in  the  county,  such  service  may 
be  made  upon  him  wherever  he  may  be  found,  by  messenger  or 
registered  letter. 

(e)  If  the  residence  of  the  defendant  is  without  the  county 
and  unknown,  and  he  has  no  attorney  of  record  residing  within 
the  county,  such  service  may  be  made  by  leaving  with  the  pro- 
thonotary  a  copy  of  the  statement  or  notice,  marked  defend- 
ant's copy,  and  the  prothonotary  shall  deliver  the  same  to  the 
defendant  or  his  attorney  on  request.     13,  30,  45. 

1410.  Service  mav  be  made  by  the  sheriff  or  anv  com- 
petent  person  ;  and  except  where  made  by  the  sheriff,  an  affidavit 
of  the  time,  place  and  manner  of  such  service  (which  in  case 
of  service  by  registered  letter  shall  be  accompanied  by  the 
registered  return  receipt,  13,  45,)  shall  be  filed  in  all  cases.  2, 
8,  13,  16,  20,  39,  45. 

1411.  The  plaintiff  shall  serve  a  copy  of  the  statement  of 
claim  (and  of  copies  of  the  notes,  contracts  and  book  entries  filed 
therewith,  19)  on  the  defendant  or  his  attorney  of  record,  if  he 
has  one,  at  least  fifteen  days  before  moving  for  judgment  by 
default  (for  want  of  an  affidavit  of  defence,  9,  16,  19,  24,  32) 
except  for  want  of  an  appearance.     1,  2,  21, 26. 

1412.  Such  copy  may  be  served  by  the  sheriff  with  the 
writ,  and  his  return  shall  be  in  lieu  of  the  affidavit  otherwise 
required.     1,  2,  9,  10,  16,  21,  23,  26,  32,  50. 

1413.  If  the  defendant  resides  out  of  the  county  and  has 
no  attorney  of  record,  the  copy  may  be  served  on  him  wher- 
ever he  may  be  found;  by  messenger  or  registered  letter.  1, 
21,26,32. 

1414.  If  the  residence  of  the  defendant  is  unknown,  and  he 
has  no  attorney  of  record,  the  copy  intended  for  him  to  be 
marked  '*  defendant's  copy",  may  be  served  by  leaving  it  with 
the  prothonotary,  who  shall  deliver  it  to  the  defendant  or  his 
attorney  on  request.     1,  2,  21,  23,  26,  32. 

1415.  An  affidavit  of  the  time,  place  and  manner  of  serv- 
ing such  copy  shall  be  filed  in  all  cases,  except  where  service  is 
made  by  the  sheriff.     1,  9,  10,  16,  21,  26,  32. 

1416  When  the  defendant's  copy  is  filed  in  the  prothono- 
tary's  office,  the  reasons  for  so  filing  it  must  be  stated  in  detail 
in  the  affidavit.     I,  21,26,  32. 

1417.  An  acceptance  of  service  by  the  defendant  or  his 
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attorney  of  the  copy  of  statement  of  claim  required  by  the  Act, 
shall  be  taken  in  lieu  of  an  affidavit  of  service.     21. 

1418.  In  all  suits  a  copy  of  the  declaration  and  every  sub- 
sequent pleading  shall  be  served  by  the  party,  or  his  attorney 
filing  the  same,  on  the  opposite  party  or  his  attorney  of  record ; 
otherwise  such  declaration  or  other  pleading  may  be  treated  as 
a  nullitv  :  Provided,  however,  that  it  shall  not  be  necessarv  to 
serve  a  copy  of  the  declaration  upon  a  defendant  or  defendants 
who  have  not  appeared  to  the  action ;  and  provided  further, 
that  notwithstanding  uo  appearance  may  have  been  entered  at 
the  time  of  filing  the  declaration,  no  judgment  for  want  of  a 
plea  shall  be  entered,  unless  a  copy  of  the  declaration  has  been 
served  on  the  defendant  or  his  attorney  with  the  rule  to 
plead.     1. 

1419.  Counsel  for  the  defendant  may  appear  for  him  and 
waive  the  issuing  and  service  of  a  writ;  and  he  may  also 
accept  service  of  a  copy  of  plaintiff^s  statement,  in  case  a  copy 
has  been  left  with  the  prothonotary  for  that  purpose.     9. 

1420.  When  any  statement,  bill  of  particulars,  answer, 
affidavit  of  defence,  demurrer  or  other  pleading  is  filed  in  any 
case,  a  copy  thereof  shall  be  served  on  the  attorney  of  the 
opposite  party  within  five  days  after  the  same  is  filed.     6. 

1421.  All  copies  of  plaintiff''s  statement  of  demand,  and 
all  notices  provided  for,  shall  be  made  out  by  the  prothonotary 
on  the  application  of  the  plaintiff  or  his  attorney,  and  proof  of 
the  service  of  said  statement  and  notices  shall  be  made  by  the 
return  of  service  filed  in  the  prothonotary 's  office,  verified  by 
the  affidavit  of  the  person  making  the  same.     7. 

1422.  If  the  defendant  does  not  regard  the  plaintiff's  state- 
ment as  sufficiently  specific,  he  may  enter  a  rule  upon  the 
plaintiff  in  the  prothonotary's  office,  returnable  in  twenty  days, 
to  file  a  more  particular  statement  of  his  complaint;  and  in 
default  of  a  compliance  therewith,  the  court,  on  the  trial  of  the 
case,  shall  restrict  the  plaintiff  in  his  proofs  to  such  matters  as 
shall  have  been  set  out  with  sufficient  particularity  in  the  state- 
ment; and  will  also  confine  the  plaintiff  in  his  proofs  to  such 
matters  as  are  sufficiently  specified  in  the  amended  statement 
filed.     24. 

1423.  In  default  of  such  requisites,  the  defendant  may,  in 
the  discretion  of  the  judge  of  the  court,  obtain  an  order  for  a 
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more  specific  statement,  upon  application  by  petition  setting* 
forth  the  alleged  deficiency,  and  serving  a  copy  thereof  on  the 
plaintiff,  or  his  attorney,  with  forty-eight  hours  notice  of  the 
time  and  place  of  said  application.  The  application  must  be 
heard  at  the  court,  when  made,  within  five  days  prior  to  the 
sitting  thereof.  The  plaintiff  may  amend  his  statement  in  the 
particulars  complained  of,  and  serve  notice  thereof  in  like  man- 
ner as  the  original  statement,  and  be  entitled  to  judgment  as 
upon  the  original  statement,  subject  in  liive  manner  to  a  rule  for 
a  more  specific  statement  as  above  set  forth,  and  so  on  as  often 
as  occasion  may  require.  On  hearing  said  application  the  court 
may  dismiss  it,  or  order  a  more  specific  statement,  and  where 
such  more  specific  statement  is  ordered,  and  not  furnished,  the 
court  may  enter  a  non  suit  or  judgment  by  default  as  the  case 
may  require.     32. 

1424.  Rules  for  a  more  specific  statement  of  plaintiff's 
claim,  and  for  specification  of  all  special  matter  of  defence,  and 
for  a  more  certain  and  specific  statement  of  the  defence,  on  fif- 
teen days  notice,  shall  be  of  course,  in  both  assumpsit  and 
trespass.     16. 

1425.  (Wherever  there  has  been  an  appearance  of  the  defend- 
ant, including  appeals,  13,  17,  23,  28,  30,  35,  36,  42,  46)  rules 
to  declare  or  plead  may  be  entered  in  the  prothonotary's  oflBce 
at  any  time  after  the  return  day  of  the  writ,  and  on  failure  to 
declare  or  plead  within  fifteen  days  (except  in  assumpsit  and 
trespass,  16)  (five  days,  29)  (ten  days,  6,  33,  40,50)  (first  Mon- 
day of  auy  month,  14  days  distant,  36)  (fourteen  days,  39) 
(thirty  days,  26,  38,  46,  49)  (twenty  days,  9,  22,  41,  48)  (six 
weeks,  34,  44)  after  written  notice  so  to  do,  served  upon  the 
adverse  party  or  his  or  her  attorney  of  record,  24  (with  a  copy 
of  the  declaration  or  statement,  12,  20,  26,  32)  (a  second  rule  to 
plead,  etc.,  in  two  days  may  be  entered,  and  if  this  also  be  not 
complied  with,  24)  the  prothonotary  shall,  on  motion  in  writing, 
enter  a  judgment  of  non  pros  against  the  plaintiff  for  want  of  a 
declaration  or  statement,  11,  20,  43,  or  against  the  defendant 
for  want  of  a  plea,  6,  9,  10,  16,  18,  22,  27,  28,30,  35,  36,  37,38, 
39,  40,  41,  42  48,  50,  51,  or  at  the  request  of  the  plaintiff,  enter 
a  plea,  15,  43,  and  place  the  case  on  the  trial  list,  8  (saving  to 
the  defendant  the  right  to  plead  specially  at  any  time  before 
trial.    46,  49).    But  the  court  or  any  judge  thereof  may  enlarge 
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the  time  to  declare  or  plead  on  cause  shown,  1,2,  5,  7,  12,  14, 
17,  19,  20,  21,  24,  26,  33,  45,  46,  49  (reasonable  notice  of 
the  intended  application  having  been  given  to  the  opposite 
party,  13,  23,  44)  and  judgments  by  default  may  be  opened  and 
set  aside,  at  the  discretion  of»the  court,  when  deemed  necessary 
for  the  purposes  of  justice.     29,  32,  34. 

1426.  In  all  actions  other  than  assumpsit,  rules  to  declare, 
state,  describe  and  plead,  may  be  entered  during  any  term, 
returnable  on  the  third  dav  of  the  next  term,  when  the  term 
continues  one  week,  and  on  the  second  Monday  of  the  term, 
when  the  term  is  for  two  weeks ;  and  on  failure  by  the  party  to 
declare,  state,  describe  or  plead,  as  by  rule  required,  judgment 
or  non  pros  may  be  taken,  as  the  case  may  be,  and  the  entry  of 
any  such  rule  in  the  Watch  Book  during  term  time  shall  be 
notice  to  the  opposite  party  in  all  cases  where  the  party  upon 
whom  the  rule  is  entered  is  in  court.  Said  rules  in  all  cases  to 
be  entered  by  the  prothonotary  upon  his  docket.     26,  34,  44. 

1427.  In  cases  not  affected  by  the  Procedure  Act  rules  to 
declare  or  plead  within  ten  days  may  be  entered,  and  on  failure 
to  comply  therewith,  a  judgment  or  non-suit  will  be  entered, 
subject  to  the  order  of  the  court  for  opening,  setting  aside,  or 
taking  off  the  same.  In  like  manner,  rules  to  reply,  rejoin,  etc., 
may  be  entered,  or  on  application  to  the  court,  within  such 
time,  and  on  such  notice,  as  may  be  proper  in  each  case.      32. 

1428.  Upon  return  being  made  of  any  rule  to  declare  or 
plead,  accompanied  by  an  affidavit  that  the  adverse  party  has  no 
attorney  of  record,  or  bail  or  other  surety  upon  whom  notice 
thereof  can  be  served,  and  does  not  reside  in  the  county,  setting 
forth  the  place  of  residence,  if  known,  or  that  the  place  of  resi- 
dence is  unknown  to  the  party  taking  the  rule,  the  court  shall, 
upon  motion,  grant  a  second  rule,  making  such  special  order  of 
notice,  by  publication  or  otherwise,  as  the  case  shall  require ;  and 
upon  return  being  made  of  such  second  rule,  with  due  proof 
that  the  order  of  notice  has  been  complied  with,  judgment  or 
non-suit,  as  the  case  may  be,  shall  be  entered  as  in  other  cases, 
and  subject  in  like  manner  to  any  order  of  the  court  for  opening, 
setting  aside,  or  taking  off  the  same.     7,  38. 

1429.  If  the  aarr  or  statement  is  not  filed  within  three 
days  after  the  return  day,  rules  to  state,  declare  and  plead,  may 
be  entered  at  any  time,  and  on  six  weeks  notice  (thirty  days 
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notice  with  a  copy  of  the  rule,  25)  thereof  to  the  adverse  partj  or 
his  attorDey,  and  on  failure  to  state,  declare  or  plead,  a  judgoient 
of  non  pros  or  by  default,  as  the  case  may  require,  shall  be 
ordered,  4,  but  no  such  rule  shall  be  entered  until  after  the  return 
day  of  the  writ,  and  an  appearance  by  the  defendant.     25. 

1430.  If  the  defendant  be  in  prison  on  a  capias,  and  no 
appearance  be  entered  on  the  record,  the  plaintiff  on  filing  his 
declaration  may  on  or  after  the  return  day  of  the  writ,  obtain  a 
rule  on  the  defendant  to  plead,  and  if  no  pica  be  entered  at  the 
expiration  of  fifteen  days  from  the  service  of  a  copy  of  the  rule, 
accompanied  with  a  copy  of  the  declaration,  judgment  may  be 
entered  for  want  of  a  plea  as  in  other  cases.     16,  42. 

1431.  Rules  may  be  taken  on  motion,  in  term  time,  or  be 
entered  in  the  prothonotary'soflSce  in  vacation,  to  pWad,  declare, 
etc.,  on  or  before  the  next  term;  and  if  such  rule  be  not  com- 
plied with,  a  second  rule  may  be  applied  for  to  plead,  etc.,  in  two 
days ;  and  if  the  second  rule  be  not  complied  with,  the  proper 
judgment  will,  on  motion,  be  entered  by  the  court :  Provided, 
that  a  rule  entered  in  vacation  shall  be  served  on  the  opposite 
party,  or  his  attorney,  at  least  fifteen  days  before  the  return  day 
thereof.     47. 

1432.  In  cases  of  quo  warranto,  rules  to  plead,  demur  and 
reply,  etc.,  in  ten  days,  or  judgment,  maybe  taken  (on  a  regular 
motion  day,  11)  (in  term  time,  26,  45),  and  if  the  rule  be  not 
complied  with,  judgment  may  be  moved  for  in  court.  10, 1 1,  26, 
34,  40,  45. 

1433.  Rules  for  all  pleadings,  answers,  etc.,  in  quo  warranto 
and  mandamus  may  be  taken  in  like  manner,'  and  so  far  as  the 
nature  of  the  case  admits,  with  likeefifect  as  rules  in  other  cases. 
17,  36,  44,  60. 

1434.  If  the  plaintifi*  file  his  narr  or  statement  on  or  before 
the  third  day  of  the  term  to  which  the  process  is  returnable,  or 
within  three  days  after  the  return  day  of  the  writ,  he  shall  be 
entitled  to  a  plea  on  or  before  the  third  day  of  the  next  succeed- 
ing term,  or  to  judgment  by  default,  without  the  entry  of  a  rule 
to  plead.     4,  25.  • 

1435.  At  the  term  followin^i^  the  return  day  of  process  when 
the  writ  has  been  served,  or  an  appearance  entered  for  the  defend- 
ant, and  the  narr  filed  at  the  making  up  of  the  trial  list  for  such 
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term,  the  defendant's  plea  shall  be  required,  and  in  default  thereof 
the  plaintiff  shall  be  entitled  to  judgment.     22. 

143H.  Where  the  declaration  or  statement  is  on  file  at  the 
time  the  defendant  appears  (in  the  action  of  trespass,  30)  (in 
any  action  except  ejectment,  11),  he  shall  plead  thereto  within 
(fifteen  days,  17)  (thirty  days,  10,  30)  after  the  return  day  (or 
within  fifteen  days  after  notice  of  such  filing  and  a  demand  for  a 
plea,  11),  and  in  default  thereof  the  plea  may  be  entered  by  the 
prothonotary,  10  (upon  the  suggestion  of  opposing  counsel,  17) 
(upon  order  of  the  court,  on  motion,  30)  and  the  cause  put  down 
for  trial.     11,17,30. 

1437.  Except  as  herein  otherwise  provided,  if  the  plaintiff 
file  his  narr  or  statement,  on  or  before  the  dav  to  which  the 
process  is  returnable,  or  within  three  days  thereafter,  he  shall 
be  entitled  to  a  plea  within  thirty  days  after  the  return  day ; 
and  in  default  thereof  the  prothonotary  shall  enter  the  plea  of 
the  general  issue,  saving,  however,  to  the  defendant  the  right 
to  plead  specially  at  any  time  before  trial.     46.  49. 

1438.  Where  a  declaration  is  on  file  at  the  time  the  defend- 
ant appears  he  shall  plead  thereto  without  further  notice,  or 
judgment  may  be  taken  in  default  of  a  plea  on  motion.  When 
an  affidavit  of  defence  is  filed,  the  same  shall  be  considered  as  a 
plea  at  length,  and  the  defendant  may  plead  the  general  issue, 
and  tjpccially  the  matter  set  forth  in  the  affidavit  of  defence 
filed ;  or  where  he  neglects  so  to  plead,  the  plea  may  be  entered 
by  the  opposite  party,  or  the  prothonotary,  and  the  cause  put 
down  for  trial.     50. 

1439.  In  actions  of  assumpsit  and  trespass  (and  all  other 
actions  except  ejectment,  47)  the  defendant  shall  file  his  plea 
within  fifteen  days  after  the  return  day  of  the  writ,  if  the  stMe- 
ment  was  filed  fifteen  days  before  the  return  day.  If  not,  the 
defendant  shall  file  his  plea  within  fifteen  days  after  notice  that 
the  statement  has  been  filed,  45,  and  in  default  thereof  the  pro- 
thonotary in  all  cases  shall  put  the  cause  at  issue  by  entering 
the  short  general  issue  plea  for  the  defendant,  16:  Provided, 
however,  that  the  defendant  shall  not  be  prejudiced  by  the  form 
of  the  plea  so  entered,  but  thereafter,  on  leave  of  court  given, 
mav  alter  or  amend  the  same.     47. 

1440.  Every  ca$?e  over  fifteen  months  standing  from  the 
first  day  of  the  term  to  which  suit  is  brought,  in  which  a  narr 
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shall  have  been  filed  six  months,  a  judgment  for  want  of  a  plea 
shall  be  entered  by  the  prothonotary,  as  of  course.     33. 

1441.  All  pleas,  rules  and  judgments  shall  be  entered  by 
writing  filed,  15,  and  the  **  watch  book"  is  hereby  abolished.    20. 

1442  Any  plea  in  order  to  have  the  effect  of  putting  in 
issue  the  execution  of  the  writing  on  which  the  claim  is  founded,, 
shall  be  drawn  out  at  length  and  filed,  and  shall  be  verified  by 
the  affidavit  of  the  party,  or  some  one  for  him.     24. 

1443.  Any  defence,  legal  or  equitable,  that  might  hereto- 
fore have  been  specially  pleaded,  or  given  in  evidence  under 
equitable  pleas,  shall  be  admissible  under  the  plea  of  the  en  - 
eral  issue,  upon  notice  given  at  least  (ten  days,  1,  32)  (fifteen 
days,  2)  (twenty  days,  8,  23)  (thirty  days,  26)  before  the  day 
set  for  trial,  1,  8,  23,  26,  32  :  Provided,  that  the  plaintiff  shall 
at  least  twenty  days  before  that  time  have  required  the 
defendant  or  his  attorney,  in  writing,  to  give  such  notice.     2. 

1444.  Such  notice  of  special  matters  of  defence  shall  con- 
tain a  specific  averment  of  facts  sufficients  to  constitute  a 
good  legal  or  equitable  defence,  1,  2,  8,  23,  26,  32,  and  shall 
be  clearly  and  concisely  stated.  If  there  are  several  defences 
they  shall  be  separately  stated  and  numbered.     16,  39. 

1445.  Copies  of  such  notice  shall  be  filed  of  record,  and 
also  served  on  the  plaintiff  or  his  attorney  of  record  at  least 
(ten  days,  1,  32)  (twenty  days,  8)  (thirty  days,  26)  before  the 
day  set  for  trial.     1,  8,  26,  32. 

1446.  In  default  of  such  notice  the  defence  shall  be  con- 
fined to  matters  strictly  admissible  under  the  plea  filed.  1,  2, 
8,  10,  16,  26,  32. 

1447.  In  lieu  of  special  pleas,  the  defendant  may  file  with 
his  plea  in  bar  "special  matter  of  defence  ",  and  give  evidence 
of  any  facts  constituting  a  defence,  which  he  might  have 
pleaded  specially,  and  which  he  has  set  fonh  clearly  and  con- 
cisely in  the  special  matter.  If  there  are  several  distinct 
grounds  of  defence,  they  shall  be  separately  stated  in  para- 
gi'aphs  consecutively  numbered.     Thus,  for  a  form  : 

A.  B.  vs.  C.  D. 

The  defendant  bv  E.  F.  his  attornev  savs  that  he  did  not 
promise,  etc.,  (or  pleads  payment,  coverture,  fraud  or  the  like) 
and  further  answering  the  complainant  herein,  in  lieu  of 
special  pleas  and  by  way  of  special  matter  of  defence : 
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First  For  a  further  defence  to  plain tiflPs  action  (or  to  the 
first  alleged  cause  of  action)  denies,  etc. 

Second.  For  a  third  defence  to  said  first  cause  of  action, 
the  defendant  alleges  (set  forth  the  new  matter). 

Third,  For  b  set-off  to  the  plaintiff's  claim,  the  defendant 
alleges,  etc.     16,  39. 

1448.  If  special  matter  is  filed  with  the  plea,  or  before  the 
cause  is  on  the  list  for  trial,  the  plaintiff  shall  take  notice  of  it. 
If  filed  after  the  cause  is  on  the  list  it  must  be  verified,  and 
notice  given  the  plaintiff.  And  special  matter  shall  not  be  filed 
within  two  weeks  of  the  first  day  on  which  the  cause  might  be 
tried,  except  by  consent  of  the  plaintiff,  or  by  leave  of  the 
court  or  of  the  judge  in  vacation,  obtained  upon  notice  to  the 
plaintiff,  and  upon  an  affidavit  showing  an  excuse  for  the  delay, 
or  that  unnecessary  injustice  will  result  if  leave  to  amend  be 
refused.  If  leave  is  granted  (unless  on  the  trial)  a  copy  of 
such  special  matter  shall  be  forthwith  served  on  the  plaintiff  or 
his  attorney  of  record,  in  the  manner  prescribed  for  the  service 
of  notices.     39. 

1449.  The  court  may  at  any  time,  on  motion,  for  reasons 
shown,  order  the  defendant  in  explanation  of  his  plea  or  pleas, 
to  disclose  the  specific  matters  of  his  defence  by  notice  similar 
to  the  notice  of  special  matter,  and  subject  to  the  same  rules. 
8,  24. 

1450.  When  the  defendant  pleads  set-off  or  defalcation  (and 
no  affidavit  of  defence  is  filed,  4)  unless  the  matter  to  be  set  off 
be  fully  and  particularly  set  forth  in  the  plea,  he  shall  file  with 
his  pica  a  specification  of  the  intended  set-off  (under  oath,  50)  and 
he  shall  give  no  evidence  of  any  matter  of  set-off  not  particu- 
larly mentioned  either  in  the  plea  or  specification,  4,  8,  10,  16, 
^9,  40,  42,  and  such  specification  shall  be  deemed  admitted  unless 
the  plaintiff  denies  it  by  affidavit  filed  with  his  replication.     33. 

1451.  Where  set-off,  payment,  or  payment  with  leave  is 
pleaded,  the  plaintiff  may  enter  a  rule  on  the  defendant  to  fur- 
nish him  with  a  copy  of  the  account,  or  specification  of  the  claim 
or  matter,  to  be  offered  in  evidence  under  said  pleas;  and  if  the 
defendant  neglects  to  furnish  the  same  within  twenty  days 
(fifteen  days,  14)  after  service  of  the  rule,  he  shall  not  be  per- 
mitted to  give  evidence  thereof  on  the  trial,  5,  6,  14,  unless  it 
would  have  been  admissible  under  a  general  issue  plea.     22. 
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1452.  No  special  matter,  not  strictly  admissible  under  the 
pleadings,  shall  be  admitted  in  evidence,  unless  notice  thereof 
shall  have  been  given  in  writing  to  the  opposite  party  or  his 
attorney,  at  least  ten  days  before  the  trial     29. 

1453.  Where  there  is  leave  under  a  general  plea  to  give 
the  special  matter,  fraud,  want  of  consideration,  particular  pay- 
ment or  defalcation,  in  evidence,  or  the  defendant  pleads  set-off 
and  does  not  set  out  the  specific  matter  in  his  plea,  a  specification 
in  writing  of  the  special  matter,  fraud,  want  of  consideration, 
payment,  defalcation  or  set-off,  if  demanded  in  writing,  shall  be 
given  to  the  plaintiff  or  his  attorney  within  twenty  days  (a 
reasonable  time,  27)  (fifteen  days,  7)  (thirty  days,  4, 13,  34,  38, 
44,  46,  49)  after  such  demand  (ten  days  before  day  of  trial,  1) 
otherwise  no  evidence  shall  be  admitted  of  such  special  matter  on 
trial.  1,  4,  8,  11,  12, 13,  19,  20,  23,  25,  27,  30,  34,  44,  45,  46,  49, 
51.  But  if  there  is  no  demand,  such  evidence  may  be  given  in 
evidence  under  the  general  pleas  without  notice.     7,  38. 

1454.  Where  the  defendant  has  filed  a  general  plea,  either 
in  assumpsit  or  trespass,  the  plaintiff  at  any  time  after  the 
defendant's  appearance,  may  have  a  rule  on  him  to  file  a  speci- 
fication of  the  special  matters  which  he  intends  to  give  in  evi- 
dence, within  fifteen  days  (twenty  days,  48)  after  service  ;  and 
the  defendant  .shall  on  the  trial  be  confined  to  the  denial  of  the 
facts  set  forth  in  the  plaintiff -s  statement,  and  the  proof  of  the 
special  matters  specifically  set  forth  in  response  to  such  rule. 
And  if  none  be  filed,  to  the  denial  of  plaintiff's  statement  only. 
37,  48.' 

1455.  Where  the  defendant  has  pleaded  the  general  issue, 
with  leave  to  give  the  special  matter  in  evidence,  or  to  justify, 
he  shall  at  least  ten  days  before  the  first  day  of  the  term  at 
which  the  cause  is  set  down  for  trial,  give  notice  of  the  special 
facts  or  matters  on  which  he  intends  to  rely  ;  otherwise,  he 
shall  be  confined  strictly  to  evidence  admissible  on  the  general 
issue  pica.     32. 

1456.  Where  there  have  been  mutual  dealings  between  the 
plaintiff  and  defendant,  in  order  to  enable  the  latter  on  the 
general  issue  to  defalk  his  account  against  the  plaintifi'^s  demand, 
or  any  part  of  it,  he  shall  give  notice  at  least  ten  days  before 
the  first  day  of  the  term  at  which  the  cause  is  set  down  for  trial, 
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and  at  the  same  time  furnish  a.  copy  of  the  account  to    be 
given  in  evidence.     32. 

1457.  When  the  defendant  shall  have  added  to  his  plea  of 
thepreneral  issue,  "  with  leave,  etc.",  it  shall  not  be  necessary 
for  him  to  give  any  other  notice  of  special  matter,  unless  the 
plaintiff  or  his  attorney  shall,  at  least  twenty  days  before  the 
trial,  demand  in  writing  notice  of  the  special  matter  or  facts 
upon  which  the  defendant  intends  to  rely,  and  in  such  case  if 
the  defendant  shall  not,  at  least  fifteen  days  before  the  trial, 
give  notice  of  the  special  matter  or  facts  on  which  he  intends 
to  rely,  he  shall  be  confined  strictly  to  evidence  admitted  on  a 
general  issue.     21. 

1458.  The  court,  or  a  law  judge  thereof,  may,  in  its 
discretion,  enlarge  the  time  for  filing  any  specification  of  special 
matter,  or  permit  amendments  thereto,  on  such  terms  as  shall 
be  considered  just.     24,  37. 

1459.  In  the  action  of  assumpsit  the  plea  of  the  general 
issue  shall  be  non-assumpsit.  The  defendant  in  the  action  of 
assumpsit  shall  be  at  liberty,  in  addition  to  the  plea  of  non- 
assumpsit,  to  plead  payment,  set-off,  and  also  the  bar  of  the 
statute  of  limitations,  and  no  other  pleas.     30. 

1460.  In  the  action  of  assumpsit  any  defence  may  be  made 
under  the  general  issue  which  is  not  appropriate  to  the  pleas  of 
payment,  set-off,  or  the  statute  of  limitations  ;  and  in  theactioD 
of  trespass  any  defence  may  be  made  under  the  plea  of  not 
guilty.     12,  51. 

1461.  Under  the  plea  of  payment  the  defendant  may  give 
in  evidence  any  equitable  defence  which  the  present  practice  Id 
this  State,  as  sanctioned  by  the  Supreme  Court,  will  warrant, 
if  he  will  file  with  his  plea  a  specification  of  the  facts  intended 
to  be  proved ;  otherwise  he  shall  give  no  evidence  under  the 
plea  except  what  will  show  actual  payment  or  satisfaction.  16, 
33,  39,  40,  42. 

1462.  A  defendant  shall  not  be  allowed,  under  the  plea  of 
payment,  to  give  in  evidence  that  the  bond  or  specialty  sued  on 
was  obtained  by  fraud,  or  a  suggestion  of  falsehood,  or  a  sup- 
pression of  the  truth,  or  without  any  or  a  sufficient  considera- 
tion, unless  at  least  ten  days  before  the  first  day  of  the  term  at 
which  the  cause  is  set  down  for  trial,  he  gives  notice  of  the 
matter  upon  which  he  intends  to  rely.     32. 
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1463.  The  plea  of  non-assumpsit  in  the  action  of  assumpsit, 
shall  put  in  issue  the  whole  of  the  plaintififs  statement,  except 
such  averments  as  by  Act  of  Assembly  or  rule  of  court  are 
admitted,  and  entitle  the  defendant  to  prove  on  the  trial,  any 
matter  of  defence  legal  or  equitable,  except  payment,  set-oflF,  or 
the  bar  of  the  statute  of  limitations.     37. 

1464.  In  actions  of  assumpsit  the  plea  of  non-assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  the  con- 
tract or  promise  alleged  may  be  implied  by  law.  All  defences 
not  strictly  admissible  under  the  plea,  except  payment,  set-ofF, 
or  the  statute  of  limitations,  shall  be  embraced  and  set  forth  in 
the  special  matter  of  defence  to  be  filed  with  the  plea.  10,  33. 
For  instance : 

Defences  in  abatement. 

Defences  denying  the  character  in  which  any  party  is 
described  on  the  record. 

Defences  denying  the  execution  of  any  written  instrument 
on  which  the  suit  is  founded,  including  matters  which  make  it 
absolutely  void,  as  well  as  those  which  make  it,  voidable. 

Defences  denying  the  drawing,  or  making,  or  endorsing, 
or  accepting,  or  presenting,  or  notice  of  dishonor  of  a  bill  of 
exchange  or  promissory  note. 

Matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  show  the  transac- 
tion to  be  void  or  voidable  in  law,  as  infancy,  coverture,  release, 
performance,  illegality  of  consideration,  fraud  and  covin,  and 
tender.     16,  40,  42. 

Defences  which  bv  the  rules  of  court  were  inadmissible 
under  the  general  issue,  and  to  be  set  forth  by  special  plea  in 
denial  or  in  confession  and  avoidance.     39. 

1465.  The  only  plea  in  the  action  of  trespass  shall  be  "  not 
guilty",  30,  and  it  shall  entitle  the  defendant  to  prove  any  mat- 
ter of  defence,  legal  or  equitable  (competent  under  any  plea  at 
common  law.  37),  usually  given  under  that  plea  in  this 
State.     16. 

1466.  In  the  action  of  trespass  the  plea  of  not  guilty  shall 
operate  as  a  denial  to  the  following  intent  and  effect  only : 

In  actions  quare  clausum  fregit  as  a  denial  that  the  defend- 
ant committed  the  trespass  alleged  in  the  place  mentioned. 
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In  actions  de  bonis  asportatis  as  a  denial  that  the  defendant 
committed  the  trespass  alleged  by  taking  or  damaging  the  goods 
mentioned. 

In  actions  formerly  on  the  case  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  committed 
by  the  defendant. 

In  actions  formerly  of  trover  as  a  denial  of  the  conversion 
only,  and  all  other  defences  shall  be  embraced  and  set  forth  in 
the  special  matter  of  defence  to  be  6 led  with  the  plea.  For 
instance : 

A  denial  of  the  plaintifif's  possession  or  right  of  possession 
of  the  locus  in  quo. 

A  denial  of  the  plaintiff's  property  in  the  goods. 

Justification  under  a  landlord's  warrant  or  a  legal  process. 

Matters  in  confession  and  avoidance. 

Justification  in  slander  and  libel.     16. 

And  generally  defences  which  under  the  rules  of  court 
were  inadmissible  under  the  plea  of  not  guilty.     39,  42. 

1467.  The  plea  of  non  detinet  shall  operate  as  a  denial  of 
the  detention  of  the  goods  by  the  defendant,  but  not  of  the 
plaintiff's  property  therein,  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea.     16,  39. 

1468.  All  matters  in  confession  or  avoidance  of  any  action 
shall  be  specially  pleaded,  and  the  general  issue  plea  shall  only 
be  taken  to  deny  the  express  contract,  act  or  nonfeasance  of 
defendant  charged  iu  the  declaration ;  and  all  other  allegations 
not  specifically  traversed  or  denied  shall  be  taken  as  admitted. 
Thus  *'non  cepit "  in  replevin,  or  '*  not  guilty"  in  trover, 
trespass  or  case,  shall  not  be  taken  as  a  denial  of  the  title, 
possession,  etc.,  of  the  plaintiff,  but  only  of  the  taking,  conver- 
sion, ne;rligence  or  other  nonfeasance  of  the  defendant  charged 
in  the  declaration.  And  thus  iu  assumpsit  such  defences  as 
infancy,  coverture,  release,  payment,  performance,  illegality  of 
consideration,  false  representations,  and  other  defences,  must  be 
specially  pleaded.     50. 

1469.  The  plea  of  non  est  factum  shall  operate  as  a  denial 
of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  other 
defences  shall  be  specially  pleaded.     6. 

1470.  Where  the  defence  of  the  defendant  is  that  properly 
raised  by  the  plea  of  liberum  tenementum  prior  to  the  Proced- 
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ure  Act  of  1887,  he  shall  file  with  his  plea  an  abstract  of  his 
title  as  required  in  ejectment,  and  the  plaintiff  shall  (within 
fifteen  days,  17)  (before  the  first  day  of  the  next  term  without 
notice,  or  within  thirty  days,  18,  36,  50)  after  notice  of  filing 
«uch  abstract,  file  an  abstract  of  his  title  as  required  in  eject- 
ment, together  with  a  specification  of  so  much  of  the  defend- 
ant's title  as  he  denies.  The  defendant  shall  within  (fifteen 
days,  17)  (twenty  days,  50)  (thirty  days,  18,  36)  file  a  specifi- 
•catiou  traversing  such  new  matter  contained  therein  as  he 
wienies.  So  much  of  either  party's  title  as 'is  not  denied  shall 
be  deemed  to  be  admitted.     17,  18,  36,  50. 

147 1.  The  rules  as  to  the  survey,  etc.,  shall  apply  to  actions 
of  trespass  quare  clausum  fregit,  where  the  plea  of  liberum 
tenementum  would  have  been  entered.     18,  36,  50. 

1472.  Where  the  title  to  land  is  in  dispute  the  rules  herein 
trovided  for  actions  of  ejectment  shall  be  applicable  to  actions  of 
trespass.     17,  37. 

1473.  Where  the  defence  will  not  be  liberum  tenementum 
it  will  be  sufficient  answer  to  the  rule  to  file  an  abstract  of  title 
to  state  that'' the  defence  will  not  be  liberum  tenementum''.     47. 

1474.  Where  the  plaintiff's  attorney  shall  endorse  on  his 
declaration  ''  defendant  to  plead  at  length  ",  or  shall  take  a  rule 
on  the  defendant  to  plead  at  length,  no  short  plea  will  be 
received,  aud  if  in  such  case  the  defendant  shall  not  set  forth  his 
plea  in  due  and  legal  form,  the  plaintiff  may  take  judgment  as 
for  want  of  a  plea.     28,  35,  36,  39,  42,  48. 

1475.  If  the  defendant  has  pleaded  at  length,  (in  all  actions 
except  assumpsit  and  trespass,  37)  the  replication  and  all  subse- 
quent pleadings  shall  also  be  at  length,  and  short  entries  shall 
be  considered  nullities.     28,  35,  36,  37,  39,  42. 

1476.  Where  the  defendant  not  being  required  to  plead  at 
length  by  endorsement  on  the  declaration  or  by  rule,  shall  put 
in  a  short  plea,  neither  party  shall  insist  upon  the  other  draw- 
ing out  Lis  pleadings  at  length,  nor  demur  on  account  of 
informality.     6,  28,  36,  37,  39,  42,  48. 

1477.  No  dilatory  plea  will  be  received  unless  verified  by 
Affidavit.  4,  5,  6,  7,  9,  10,  12,  14, 19,  21,  25,  27,  28,  29,  33,  35,  36^ 
57,  38,  41,  48,  50,  51. 

1478.  Dilatory  pleas  (including  pleas  in  abatement  and  puis 
darrein  continuance,  4,  7,  25,  and  the  plea  of  non  est  factum,  7, 
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38),  or  any  other  plea  intended  to  put  in  issue  the  execution  of 
the  writing  on  which  the  claim  is  founded,  must  be  drawn  at 
length  and  filed,  (within  four  days  after  the  service  of  the 
statement,  1)  and  must  be  accompanied  by  an  affidavit,  or  other 
satisfactory  evidence,  that  the  facts  stated  in  the  plea  are  true, 
1,  8,  11,  13,  15,  20,  22,  26,  32,  34,  40,  43,  44,  46,  47,  49  (and 
that  it  is  not  meant  for  delay,  23,  30)  otherwise  it  will  be- 
stricken  oflf.     17. 

1479.  No  dilatory  plea  shall  be  received  after  a  plea  in  bar, 
nor  unless  pleaded  within  fifteen  days  after  the  return  day  of  the 
writ,  unless  by  special  leave  of  the  court  upon  cause  shown.  37. 

1480.  The  following  defences  shall  not  be  received  unless 
verified  by  an  affidavit  **  that  the  substance  and  matter  of  fact 
in  the  defence  hereunto  annexed  is  true"  : 

(a)  Pleas  in  abatement  and  other  dilatory  pleas  ; 

(b)  Pleas  denying  the  character  in  which  either  party  sue& 
or  is  sued  ; 

(c)  Pleas  puis  darrein  continuance  ; 

(rf)  Pleas  or  special  matter  added  on  the  trial,  or  after  the 
cause  is  on  the  list  for  trial,  45 ; 

(e)  Pleas  denying  expressly  or  by  implication  the  execu- 
tion, assignment,  endorsement,  or  acceptance  of  a  written  instru- 
ment on  which  the  suit  is  founded.    16,  39,  42. 

1481.  The  statement  shall  be  replied  to  by  an  "  Answer",, 
which  shall  contain  a  specific  denial  of  each  material  allegation 
of  the  statement  controverted  by  the  defendant,  together  with 
the  averment  of  any  new  matter  constituting  a  defence  or 
counter-claim  ;  in  setting  forth  such  new  matter  the  same  rules^ 
shall  be  observed  as  are  hereinbefore  prescribed  in  respect  to  the 
statement;  where  the  defendant  seeks  to  rely  upon  any  grounds 
as  supporting  a  right  of  counter-claim,  he  shall  state  specifically 
that  he  does  so  by  way  of  counter-claim.     3. 

14«S2.  The  answer  shall  be  filed  within  fifteen  days  after 
service  of  the  statement,  and  a  copy  thereof  shall  be  delivered 
to  the  attorney  of  the  plaintifi*,  or  if  he  has  no  attorney,  to  the 
plaiutiflf  himself,  within  five  days  after  such  filing,  in  default  of 
which  the  answer  may  be  suppressed.  Proof  of  delivery  as 
aforesaid  shall  be  bv  affidavit  filed.     3. 

1483.  Except  in  actions  for  statutory  penalties,  and  in 
actions  against  municipal   and    quasi-municipal   corporations. 
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and  in  actions  for  damages  resulting  from  the  alleged  negligence 
of  the  defendant,  the  answer  shall  be  verified  by  affidavit.     3. 

1484.  Where  the  party  to  make  answer  is  acting  in  a 
fiduciary  capacity,  or  has  been  sued  as  heir,  devisee,  or  terre 
tenant,  an  averment  in  his  answer  that  he  has  made  diligent 
inquiry,  and  is  unable  to  say  whether  any  given  allegation  in 
the  statement  is  true  or  not,  but  that  he  believes  the  same  to 
be  untrue,  shall  be  equivalent  to  a  specific  denial;  in  other 
cases  if  the  defendant  cannot  say  whether  any  given  allegation 
in  the  statement  is  true  or  not,  an  averment  in  his  answer  to 
that  effect,  coupled  with  the  further  averment  that  he  is 
informed  and  believes  that  the  same  is  untrue,  and  expects  to  be 
able  to  prove  it,  shall  be  equivalent  to  a  specific  denial.     3. 

1485.  Every  issuable  fact  alleged  in  the  statement,  and  not 
specifically  denied  by  the  answer,  shall  be  taken  as  admitted  for 
all  purposes  ;  no  denial  shall  be  necessary  as  to  damages  claimed 
or  their  amount,  but  they  shall  be  deemed  to  be  put  in  issue  in 
all  cases  unless  they  are  expressly  admitted.     3. 

1486.  If  the  party  filing  an  affidavit  of  defence  neglects  or 
refuses  at  the  same  time  to  enter  a  plea,  the  prothonotary  shall 
put  the  case  at  issue  by  entering  a  plea  for  defendant ;  but  the 
defendant  shall  not  be  prejudiced  by  the  form  of  the  plea  so 
entered,  and  may  thereafter,  with  leave  of  court,  enter  other 
pleadings,  or  amend  the  plea  put  in  for  him  by  the  prothonotary. 
24. 

1487.  Where  a  declaration,  statement  or  description  is 
filed,  and  a  defence  made  or  (short,  25,  46,  47,  49)  plea  put  in, 
the  prothonotary  shall,  of  course,  put  the  cause  at  issue,  4,  8, 
20,  25,  30,  46,  47,  49  (and  enter  the  proper  replication  and 
other  pleadings  for  that  purpose,  7,  12,  51)  but  his  act  in  this 
particular  shall  not  prejudice  the  rights  of  the  parties,  11,  13, 
23,  26,  28,  34,  35,  41,  43,  44.  Each  party  shall  have  it  in  his 
power  to  enter  other  pleadings,  or  demur,  12,  51,  as  he  may 
deem  most  eligible :  Provided,  he  give  reasonable  notice  thereof 
to  the  adverse  party,  9,  to  prevent  surprise  and  secure  a  fair 
trial.     7,  38. 

1488.  When  the  defendant  puts  in  a  plea  of  payment,  the 
prothonotary,  as  a  matter  of  course,  shall  add  the  replication 
non  solvit,  issue,  and  rule  for  trial ;  and  when  he  fails  to  do  this 
and  the  matter  is  brought  to  the  notice  of  the  court,  at  the  trial 
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or  any  other  time,  they  shall  order  the  same  to  be  done  at  once 
nunc  pro  tunc,  and  the  omission  of  the  prothonotary  to  do  sa 
shall  not  be  a  cause  for  continuance  when  the  cause  is  called  for 
trial      2. 

1489.  Whenever  the  defendant  in  an  action  of  assumpsit 
or  trespass  shall  fail  to  plead  to  the  action  within  fifteen  days 
after  the  return  dav,  as  provided  bv  Section  7  of  the  Act  of 
25th  May,  1887,  the  plaintiflF  may  file  his  motion  in  the  office  of 
the  prothonotary,  as  of  course,  for  the  entry  of  a  plea.  And  it 
shall  be  the  duty  of  the  prothonotary,  upon  proof  before  him 
that  the  defendant  has  had  at  least  ten  days  notice  of  the  entry 
of  such  motion,  following  the  day  of  making  the  motion,  to- 
forthwith  enter  the  general  issue  plea  to  such  action.  There- 
upon the  cause  shall  be  considered  at  issue,  and  entitled  to  go 
upon  the  trial  list.     7. 

1490.  In  case  no  statement  shall  have  been  filed  at  least 
fifteen  days  before  the  return  day  of  the  writ,  the  motion  may 
be  filed  with  the  prothonotary,  and  proceeded  upon  as  aforesaid, 
at  any  time  after  fifteen  days  following  the  entry  of  an  affidavit 
of  defence  in  actions  of  assumpsit.     7. 

1491.  In  actions  of  trespass  said  motion  may  be  entered 
after  thirty  days  have  elapsed  from  the'filing  of  the  statement.   7 . 

1492.  The  plea  of  the  general  issue  may  be  entered  by  the 
prothonotary  at  any  time  after  answer,  but  such  plea  shall  be 
without  prejudice  to  the  right  of  the  defendant  to  include  in  his 
answer  any  matter  pleadable  in  abatement.    3. 

1493.  In  all  suits  or  actions  brought  under  the  Procedure 
Act  of  25tb  May,  1887,  where  the  plain tifif  has  filed  his  state- 
ment of  the  cause  of  action,  and  complied  with  the  requirements 
of  said  Act,  the  plainiiflf  may  apply  to  the  prothonotary  to  enter 
the  plea  of  the  general  issue,  who  is  hereby  directed  to  enter 
the  same  in  accordance  with  Section  7  of  said  Act,  25,  but  the 
defendant  may,  without  prejudice,  add  any  additional  plea& 
allowed  by  law,  subject  to  plaintifl^a  right  of  surprise.     24. 

1494.  Upon  the  plea  of  payment,  nul  tiel  record,  set-off,  or 
the  statute  of  limitations  (the  cause  shall  be  deemed  at  issue  as- 
to  such  plea,  16,  39)  the  prothonotary  shall,  of  course,  put  the 
cause  at  issue,  by  entering  the  proper  replication  for  that  pur- 
pose; but  the  act  of  the  prothonotary  herein  shall  not  prejudice 
the  party,  who  may  enter   other  pleadings,  or  demur,  as  he 
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deems  most  eligible :    Provided,  to  prevent  surprise,  he  give  rea- 
sonable notice  thereof  to  the  opposite  attorney.     42. 

1495.  When  a  plea  is  entered  by  the  prothonotary  for  the 
defendant,  he  shall  upon  the  trial  be  confined  to  the  proof 
strictly  admissible  under  such  plea,  unless  on  or  before  the  first 
day  of  the  term  at  which  the  cause  is  set  down  for  trial,  he 
shall  file  a  particular  statement  of  the  nature  and  character  of 
any  special  matter  of  defence  relied  upon.     15. 

1496.  If  there  is  any  matter  in  the  answer  calling  for 
denial,  the  plaintiff  shall  reply  to  the  same  within  fifteen  days 
after  service  of  the  answer  upon  him  ;  the  reply  shall  be 
governed  by  the  same  rules,  except  as  to  service,  as  are  herein- 
before prescribed  in  respect  to  the  answer.     3. 

1497.  No  pleading  after  the  reply,  other  than  the  joinder 
of  issue,  shall  be  pleaded  without  leave  of  court.     3. 

1498.  Upon  a  plea  or  pleas  being  entered  and  a  replication 
or  replications  thereto,  the  prothonotary  shall  of  course  put  the 
cause  at  issue,  and  enter  a  rule  for  trial ;  but  his  act  shall  not 
prejudice  either  party,  who  shall  have  it  in  his  power  to  enter 
other  pleadings  or  demur  :  Provided,  to  prevent  surprise,  and 
secure  a  fair  trial,  reasonable  notice  thereof  shall  be  given 
to  the  opposite  party  or  his  attorney.     36. 

1499.  If  the  affidavit  of  defence  denies  no  matter  of  fact 
averred  in  the  plaintiff^s  statement,  but  sets  up  other  matter  of 
fact  in  bar,  or  in  avoidance  of  the  plaintiff's  claim,  the  plaintiff 
shall  reply  thereto,  either  admitting  or  denying  the  same, 
under  oath  ;  and  if  no  issue  of  fact  be  joined  or  raised,  and  the 
controversy  becomes  solely  a  question  of  law,  the  case  shall  go 
upon  the  argument  list  to  be  disposed  of  by  the  court  without 
the  intervention  of  a  jury.     18. 

1500.  Either  party  may  have  the  case  put  upon  the  argu- 
ment list  at  any  time  after  replication  filed,  and  no  matter  of 
fact  not  set  forth  in  the  statement,  affidavit  of  defence,  or  repli- 
cation, will  be  considered  on  the  argument  of  the  case.  No  such 
case  shall  go  upon  the  issue  list  for  trial  by  jury,  and  if  put  on 
in  violation  of  this  rule  will  be  stricken  off  by  the  court  on 
motion.     18. 

1501.  Either  party  may  apply  to  the  court  or  to  a  judge  to 
enlarge  a  rule  to  declare,  plead,  reply,  etc.     16,  34,  42. 

1502.  If  deemed  faulty,  the  plaintiff's  declaration  may  be 
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demurred  to,  or  he  may  be  ruled  to  file  a  more  specific  decla- 
ration. But  no  demurrer  shall  be  filed  except  upon  a  certifi- 
cate of  counsel  that  in  his  opinion  it  is  well  founded  in  point 
of  law,  and  supported  by  the  affidavit  of  the  defendant,  his 
agent  or  attorney,  that  it  is  not  interposed  for  delay.  If  the 
demurrer  be  overruled  the  defendant  shall  be  ordered  to  plead 
within  such  time  as  the  court  may  direct,  and  in  default  thereof, 
judgment  may  be  entered  for  want  of  a  plea  upon  praecipe  filed 
in  the  office  of  the  prothonotary.     20. 

15U3.  No  demurrer  shall  be  allowed;  any  party  may  raise 
by  his  pleading  any  point  of  law,  and  any  point  so  raised  shall 
be  disposed  of  by  the  judge  who  tries  the  cause  at  or  after  the 
trial,  or  either  party  may  set  the  same  down  for  hearing  at  any 
time  before  the  cause  is  placed  on  the  trial  list  upon  the  usual 
notice;  if  in  the  opinion  of  the  court  the  decision  of  such 
point  of  law  substantially  disposes  of  the  whole  action,  or  of 
any  distinct  cause  of  action,  ground  of  defence,  counter-claim, 
or  reply  therein,  the  court  may  thereupon  dismiss  the  action, 
or  make  such  order  therein  as  may  be  just.     3. 

1504.  In  default  of  such  requisites  the  statement  or  notice 
<may  be  demurred  to,  1,  2,  16,  26,  39)  (exceptions  may  be 
filed  thereto  with  the  reasons  and  the  grounds  thereof,  39)  and  a 
rule  entered  (as  of  course,  37)  for  a  more  specific  statement. 
(On  the  demurrer  the  court  may  give  final  judgment  or  order 
a  more  specific  statement  or  notice,  1,  2,  26)  (or  strike  out  the 
specification  of  special  matter  in  whole  or  in  part.  37).  Where 
a  more  specific  statement  or  notice  is  ordered  and  not  furnished, 
the  court  may  enter  a  non-suit  or  judgment  by  default,  1,  2,  8, 
23,  26,  39,  or  a  stay  of  proceedings  until  a  proper  statement  is 
furnished,  or  that  the  plaintiff's  evidence  on  the  trial  be  strictly 
confined  to  the  matters  specifically  set  forth  in  his  statement  or 
mentioned  in  his  bill  of  particulars,  as  the  one  or  the  other 
order  may  be  just  and  appropriate  to  the  circumstances  of  the 
case.  39.  [In  the  37th  district  an  exception  is  allowed  except 
in  case  of  a  refusal  to  strike  out  any  special  matter.] 

1505.  All  demurrers  shall  set  forth  specially  the  grounds  or 
reasons  of  demurrer,  whether  they  be  such  as  can  be  taken 
advantage  of  on  general  demurrer  or  not.     1,  8,  16,  21,  23,  39. 

1506.  All  objections  to  informality  of  pleadings,  or  to 
matters  appearing  on  the  face  of  the  record  (which,  if  sustained, 
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would  compel  the  opposite  party  to  amend  the  pleadings  or 
record)  must  be  taken  at  least  twenty  days  before  the  time  of 
trial,  and  shall  be  disposed  of  by  the  court  before  the  trial  is 
called,  and  no  plea  of  surprise  (to  any  amendment  rendered 
necessary  by  reason  of  such  objections)  will  be  entertained  if 
such  objections  be  not  made  until  the  time  of  trial :  Provided, 
that  cither  party  shall  be  entitled  to  a  bill  of  exceptions  to  the 
decision  of  the  court  upon  said  objections  (which  shall  constitute 
a  part  of  the  records  of  the  case)  and  which  shall  be  the  subject 
of  review  by  the  Supreme  Court  equally  with  all  bills  of  excep- 
tion granted  on  the  trial.     29. 

1507.  All  substantial  as  well  as  formal  defects  in  the  state- 
ment of  plaintiflfs  demand  (in  pleading,  5)  shall  be  deemed  cured 
unless  demurred  to  specially,  17,  50,  and  shall  not  be  taken 
advantage  of  by  motion  in  arrest  of  judgment  (but  the  party  may 
object  thereto  at  the  trial — subject  to  proper  terms  as  to  costs — 
by  praying  the  court  to  charge  the  jury,  that  the  evidence, 
proving  only  the  facts  averred  in  the  pleadings,  does  not  estab- 
lish a  sufficient  claim  or  defence  inlaw,  5,  14)  and  shall,  if  neces- 
sary, be  amended  nunc  pro  tunc.  9.  On  overruling  or  sustain- 
ing a  demurrer,  the  court  will,  in  their  discretion,  grant  leave  to 
amend,  on  such  terms  as  may  be  imposed,  unless  it  shall  appear 
on  the  argument  that  the  party  has  no  better  cause  of  action  or 
defence  than  is  set  out  in  the  particulars  demurred  to,  in  which 
case  such  judgment  will  be  entered  as  the  preceedings  require. 
5,  6,  14,  27,  28,  30,  33,  35,  37,  41,  43,  48. 

1508.  A  rule  may  be  entered  in  the  prothonotary's  office  to 
strike  out  scandalous  or  impertinent  matter,  in  either  theplaint- 
iflf*s  statement  or  the  defendant's  notice  or  affidavit  of  defence, 

'  at  the  cost  of  the  party  averring  the  same.     8. 

1509.  If  the  plaintiff's  demand  be  general  assumpsit,  not 
founded  on  any  writing,  he  shall,  if  demanded  in  writing,  six 
weeks  before  the  term  at  which  the  cause  is  set  down  for  trial, 
furnish  to  the  defendant,  or  bis  attorney,  within  thirty  days 
(ten  days,  24)  (twenty  days,  8)  thereafter,  a  specification,  in 
writing,  of  the  account  and  demand  which  he  proposes  to  give 
in  evidence,  and  rely  upon  at  the  trial,  otherwise  he  shall  be 
precluded  from  giving  the  same  in  evidence.  8,  20,  24,  25, 
46,  49. 

1510.  The  plaintiff   shall,  on   request  of  the   defendant^ 
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thirty  days  before  the  time  appointed  for  the  trial  of  any  cause, 
or  before  judgment  asked  for  in  court  or  before  the  prothonotary, 
give  to  him  a  copy  of  his  account,  or  a  statement  in  detail  of  his 
demand.  Otherwise  the  defendant  shall  not  be  compelled  to  go 
to  trial.     44. 

1511.  In  all  cases  of  appeals  from  the  judgments  of  magis- 
trates or  justices  of  the  peace  (the  pleadings  and  procedure  shall 
be  the  same  as  in  like  causes  commenced  in  court,  1,  2,  16,  22. 
26,  87,  38,  39,  42,  43,  after  service  of  the  writ  by  the  sheriff,  8, 
21,  32)  (and  judgment  may  be  taken  for  want  of  an  affidavit  of 
defence  as  in  other  cases.  10,  15,  23)  no  declaration  shall  be 
required,  but  the  prothcuotary  shall  enter  the  plea  of  nil  debet 
to  the  transcript,  and  put  the  cause  at  issue ;  and  on  the  trial 
the  merits  on  both  sides  shall  be  heard  without  regard  to  the 
form  of  action,  14,  24,  27,  28,  33,  35,  41,  but  the  affidavit  of 
defence  shall  be  considered  as  a  bill  of  particulars,  and  the  defend- 
ant shall  not  be  permitted  to  show  any  matters  of  defence  other 
than  those  therein  stated.     9. 

1512.  In  all  cases  of  appeals  from  justices' of  the  peace,  the 
transcript,  when  duly  filed,  shall  be  considered  the  declaration 
of  the  plaintiff,  unless  the  defendant  or  his  attorney  (at  the  next 
term,  34)  before  plea  pleaded,  shall  enter  a  rule  upon  the  plaint- 
iff to  file  a  special  narr  or  statement,  22,  25  (this  rule,  how- 
ever, is  not  to  be  so  construed  as  to  authorize,  on  the  trial  of  any 
such  cause,  the  reading  to  the  jury  of  any  more  of  such  tran- 
script than  may  be  sufficient  to  show  the  cause  of  action,  11, 
13,  23,  34,  44,  45),  and  if  no  rule  be  taken  or  plea  entered  in 
thirty  days,  the  prothonotary  shall  enter  the  plea  of  the  general 
issue,  saving,  however,  to  the  defendant  the  right  to  plead 
specially  at  any  time  before  the  trial.     46,  49. 

1513.  In  all  appeals  from  the  judgments  of  aldermen  and 
justices  of  the  peace,  the  prothonotary,  as  soon  as  the  transcript 
is  filed,  shall  enter  a  rule  on  the  plaintiff  to  deliver  to  the  pro- 
thonotary, at  his  office,  a  statement  of  his  claim,  verified  by 
affidavit,  within  fifteen  days  after  service  of  the  rule  upon  him, 
which  rule,  without  unnecessary  delay,  shall  be  delivered  to  the 
sheriff,  who  shall  serve  the  same  witin  five  days  thereafter ;  the 
statement,  when  delivered  to  the  prothonotary,  and  the  subse- 
quent proceedings  and  pleadings,  shall  be  governed  by  the  same 
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rules  as   are   hereinbefore    prescribed  in    respect    to   ori*iiiial 
actions.     3. 

1514.  In  appeals  from  justices  of  the  peace,  aldermen,  and 
city  recorders,  the  transcript  shall  be  the  declaration,  4,  and  the 
prothonotary  shall,  at  the  time  of  filing  the  same,  endorse  thereon 
a  plea  for  the  defendant,  which,  in  actions  of  trespass,  shall  be 
*'  not  guilty",  and  in  all  other  cases  **  non  assumpsit":  Pro- 
vided, that  this  rule  shall  not  prohibit  the  plaintiff  from  filing  his 
declaration  or  statement,  and  copy  of  claim,  at  his  election, 
and  ruling  the  defendant  to  plead  thereto,  nor  the  defendant  from 
ruling  the  plaintiff  to  file  such  declaration  and  statement.     48. 

1515.  It  shall  be  the  duty  of  the  prothonoiary,  when  an 
appeal  is  riled  by  either  party  to  an  action,  to  put  the  same  at 
issue  by  the  entry  of  the  plea  of  payment,  or  if  the  action  be 
trespass  or  trover  the  plea  of  not  guilty.     4. 

[Another  rule  of  this  district  provides,  however,  that 
except  in  trover  and  conversion  the  plea  shall  be  **  nil  debet".] 

1516.  No  declaration  or  statement  need  be  filed  on  appeals 
from  justices  of  the  peace,  unless  the  defendant  (make  a  written 
request  of  the  plaintiff  or  his  attorney  so  to  do,  at  least  fifteen 
days  (twenty  days,  29)  prior  to  the  time  fixed  for  trial,  21,  29) 
enter  a  rule  for  a  more  specific  statement  than  that  contained  in 
the  transcript  of  the  justice ;  and  in  such  case,  upon  the  filing 
of  such  specific  statement,  the  defendant  will  be  required  to 
reply  thereto  by  affidavit  as  in  other  cases.     8. 

1517  In  appeals  from  the  judgments  of  justices -of  the 
peace,  the  plaintiff,  if  appellant,  must  file  his  statement  (with 
the  transcript,  or  within  thirty  days  thereafter,  10)  (before  the 
first  day  of  the  next  term,  42),  or  the  prothonotary  shall  enter 
a  judgment  (of  non-suit,  42)  against  him  for  costs.     10. 

1518.  If  the  defendant  is  appellant  he  may,  within  thirty 
days,  rule  the  plaintiff  to  declare  within  fifteen  days,  and  in< 
default  thereof,  and  upon  due  proof  of  service,  the  prothonotary 
shall  enter  judgment  against  the  plaintiff  for  costs.     10. 

1519.  Where  the  defendant  is  the  appellant  he  shall  appear 
and  put  in  his  plea  before  the  first  day  of  the  second  terra, 
otherwise  the  plaintiff,  having  filed  his  declaration  ten  days- 
before,  may  on  that  day  move  for  judgment,  which  will  be^ 
granted  for  the  amount  of  the  judgment  of  the  justice,  with, 
interest.     42. 
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1520.  In  all  cases  of  appeals  from  justices  of  the  peace,  the 
issue  shall  be  raised  by  a  declaration  for  money  had  and  received, 
and  the  plea  of  non  assumpsit  thereto  ;  and  the  cause  shall  be 
tried  on  the  merits  without  regard  to  form.     7. 

1521.  In  all  appeals  where  the  plaintiff  shall  file  a  state- 
ment of  his  claim,  showing  that  the  same  is  for  wages  of  manual 
labor  alone,  the  prothonotary  shall  immediately  enter  the  plea 
of  non  assumpsit.     10. 

1522.  Where  a  judgment  entered  on  a  warrant  of  attorney 
is  opened,  the  issue  shall  be  in  debt  as  though  no  warrant  of 
attorney  had  accompanied  the  obligation  upon  which  it  was 
entered,  and  suit  had  been  brought  thereon.  Upon  the  trial  of 
the  issue,  unless  the  execution  of  the  bond,  note  or  other  obli- 
gation, is  denied  in  the  petition  to  open  the  judgment,  it  shall 
be  admitted  without  proof  of  execution.  Other  facts  set  forth 
in  the  petition  to  open  the  judgment,  or  in  the  answer,  shall  be 
taken  to  be  admitted  on  the  trial,  unless  denied  in  the  answer 
or  the  replication.  Where  the  defence  set  up  is  matter  arising 
since  the  judgment  was  entered,  or  that  does  not  affect  its 
validity,  a  scire  facias  may  be  directed  to  issue,  to  which 
defendant  shall  plead  as  in  other  cases.     17,  50. 

1523.  In  all  cases. where  a  judgment  is  opened  generally, 
without  terras,  the  affidavit  upon  which  said  judgment  is  opened 
shall  stand  as  a  declaration,  to  which  the  plea  of  non  assumpsit 
shall  be  entered  by  the  prothonotary,  of  course,  and  the  affirma- 
tive of  the  issue  shall  be  with  the  defendant  in  the  opened 
judgment.     34. 

1524.  No  change  shall  be  made  in  the  pleadings  in  any  case 
by  reason  of  the  payment  of  money  into  court,  nor  shall  that 
amount  be  given  in  evidence  on  the  trial  as  a  payment,  but  after 
verdict  recovered,  the  sum  paid,  with  accruing  interest  thereon, 
if  equal  to  or  greater  than  the  sum  recovered,  shall  be  deemed  a 
payment  thereof,  and  satisfaction  accordingly  entered ;  or  if  less, 
shall  be  a  payment  pro  tauto,  and  judgment  rendered  for  the 
residue  only.     6,  18,  28,  35,  36,  37. 

1525.  Where  money  is  paid  into  court,  the  defendant  shall 
plead  such  payment  in  the  following  form  : 

A.  B.  vs.  C.  D. 

The  defendant  by  ,  his  attorney,  says  that  the 

plaintiff  ought  not  further  to  maintain  his  action,  because  the 


11 
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defendant  now  brings  into  court  the  sum  of  $  ,  ready 

to  be  paid  to  the  plaintiff;  and  that  the  plaintiff's  claim  with 
interest  does  not  exceed  the  said  sum,  and  this  he  is  ready 
to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought 
further  to  maintain  his  action." 

And  if  the  plaintiff  elects  to  proceed  to  trial  he  shall  reply 
"  that  his  claim  with  interest  exceeds  the  said  sum  of  $ 
deposited  in  court  in  respect  thereof  ".     16,  39. 

1526.  When  a  defendant  pays  money  into  court,  he  shall 
at  the  same  time  plead  the  fact  specially,  that  he  has  paid  the  full 
amount  of  plaintiff's  claim,  debt,  interest  and  costs,  to  which  the 
plaintiff  in  declining  to  accept  the  tender  shall  reply.  And  if 
on  the  trial  the  amount  so  deposited  is  found  by  the  jury  to  be 
equal  to  or  greater  than  the  plaintiff's  just  demands,  the  verdict 
shall  be  generally  for  the  defendant.  But  if  the  sum  admitted 
to  be  due  is  less  than  the  plaintiff's  just  demand,  the  verdict 
shall  be  for  the  plaintiff,  clear  with  all  costs.     .42. 

1527.  When  an  additional  plea  is  entered  in  vacation,  in  a 
cause  which  is  upon  the  trial  list,  notice  thereof  shall  be  given 
(ten  days  before  the  first  day  of  the  term,  7,  1 1,  45)  (fifteen  days 
before  the  first  day  of  the  week,  23)  at  which  said  cause  is  set 
down  for  trial.     7,  11,  23,  45. 

1528.  None  of  the  requirements  of  these  rules  touching  the 
statement,  answer  or  reply,  shall  be  dispensed  with  by  agree- 
ment, or  be  deemed  to  be  waived  by  implication,  and  the  pro- 
thonotary  shall  report  to  the  court  any  case  in  which  such 
requirements  have  not  been  complied  with.     3. 

1529.  The  verification  of  the  pleadings  shall  be  by  the 
affidavit  of  the  party,  or  if  the  party  be  a  firm,  by  one  of  the 
firm  ;  or  if  there  be  several  parties  united  in  interest  and  plead- 
ing together,  by  one  at  least  of  such  parties ;  but  if  the  veri- 
fication be  by  one  of  the  parties  on  behalf  of  all  it  shall  so 
state,  otherwise  it  may  be  treated  as  the  individual  verification 
of  the  person  making  it ;  the  verification  may  also  be  made  by 
the  agent  of  the  party,  if  all  the  material  allegations  of  the 
pleading  be  within  his  personal  knowledge,  but  then  the  fact  of 
the  agency,  and  the  reason  why  the  verification  is  not  made  by 
the  party,  shall  be  stated  ;  the  verification  may  also  be  by  a 
person  in  interest,  though  not  a  party,  on  similar  conditions  ;  no 
pleading,  verified   as  aforesaid  by  a  party,  shall  be  used  in  a 
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criminal   prosecution   against   such   party   as  proof  of  a   fact 
admitted  or  alleged  in  such  pleading.     3. 

1530.  The  issue,  or  question  of  law  or  fact,  to  be  tried  in 
every  action,  shall  be  made  to  appear  in  and  by  the  pleadings 
and  statements,  and  no  other  issue  shall  be  proved  or  made  on 
the  trial  of  the  cause :  Provided,  however,  that  the  parties,  by 
their  attorneys  of  record,  may  agree  upon  and  file  a  written 
specification  of  the  issue  or  issues  of  law  or  fact,  or  either,  to 
be  tried  and  determined  ;  but  no  other  cause  of  action,  nor  any 
other  facts,  shall  be  proven  or  shown  by  the  evidence  on  the  trial, 
than  such  as  are  set  forth  and  contained  in  the  plaintiff's  state- 
ment and  the  defendant's  notice,  or  such  as  may  be  properly 
admissible  for  the  defendant  under  his  plea  filed.     8. 


POINTS  RESERVED 

[See  Trials.] 

PRACTICE 

[Sec  Bills  of  Particulars,  Pleading  and  H  i6,  17,  19,  24-27,  75-79, 
82,  85-87,  92-98,  loi.  102,  126,  133.  134,  279-284,  286-288,  646- 
648,  1069  and  1075.] 

1531.  In  all  cases  where  the  praecipe  for  the  commence- 
ment of  a  suit  shall  state  the  action  to  be  brought  **  for  use", 
it  shall  state  for  whose  use  the  suit  is  brought,  otherwise  (the 
prothonotary  shall  not  issue  the  writ,  18,  28,  33,  35,  36)  judg- 
ment of  non  pros  may  be  entered  on  motion,  5,  unless  within 
five  days  the  cestui  qui  use  be  named  upon  the  record.     24. 

1532.  The  prothonotary  shall  obey  no  order  or  praecipe 
unless  given  by  a  judge  or  attorney  of  this  court,  or  by  a  party 
to  the  proceeding.     22. 

1533.  The  prothonotary  shall  not  receive  or  enter  of  record 
any  order  granted  by  the  court  unless  it  is  delivered  to  the 
prothonotary,  or  one  of  his  clerks,  in  open  court,  or  a  special 
order  directing  the  same  to  be  filed  is  entered  thereon,  signed 
by  one  of  the  judges  of  the  court.     5. 

1534.  All  orders  and  decrees  shall  be  prepared  by  the 
counsel  obtaining  the  same  (on  a  separate  sheet  or  slip,  39)  and 
submitted  to  the  court  for  approval,  16,  25,  and  when  allowed 
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shall  be  entered  of  record  by  the  prothonotary.     8,  9,  14,  20, 
22,  27,  36,  39,  41,  46,  49. 

1535.  All  orders  and  decrees  shall  be  signed  by  a  judge  of 
the  court.     21. 

1536.  The  clerk  must  record  at  large  all  proceedings  in 
which  any  action,  order,  judgment  or  decision  is  made  by  the 
court.     51. 

1537.  When  an  order,  decree  or  rule  is  of  course,  the  pro- 
thonotary shall  make  the  necessary  endorsements  and  entries : 
Provided,  that  he  shall  not  be  required  to  enter  any  order, 
decree  or  rule,  whether  it  be  of  course  or  granted  by  the  court, 
without  payment  of  the  legial  fee  therefor,  nor  to  enter  any 
final  order  or  decree,  without  payment  of  all  officers'  fees  accrued 
in  the  proceeding      22. 

1538.  The  foregoing  rules  relative  to  the  form,  structure, 
verification  and  effect  of  the  complaint,  answer  and  reply,  shall 
apply  to  petitions  on  the  law  side  of  the  court  for  any  kind  of 
relief,  except  libels  for  divorce,  and  to  the  answers  thereto  and 
the  replies ;  the  prayer  for  relief  shall  be  so  framed  that  the  word 
'*  granted  *^  without  more,  will  cover  all  the  relief  sought;  if 
the  ultimate  relief  is  multiple,  the  different  kinds  shall  be  dis- 
tinctly stated  in  separate  paragraphs,  numbered  consecutively.  3. 

1539.  Every  citation,  order,  rule,  or  other  process  requiring 
further  action  of  the  court,  shall,  in  the  first  instance,  command 
the  defendant  or  other  person  against  whom  it  is  granted,  to 
appear  and  answer  its  exigency. 

On  the  back  of  it  shall  be  endorsed  the  following  notice  : 

To  the  within  named  (here  insert  the  name  of  the  party  to 
be  served)  you  are  hereby  notified  and  required  within  twenty 
days  from  the  service  hereof  on  you,  to  cause  an  appearance  to 
be  entered  for  you  ;  and  also,  to  make  answer  under  oath  or 
affirmation,  in  writing,  of  the  nature,  character,  and  extent  of 
the  defence,  if  any  you  have,  to  the  within  (rule  or  citation,  as 
the  case  may  be,  of  complaint)  of  the  within  named  complainant 
(here  insert  his  name)  and  to  observe  what  the  said  court  shall 
direct. 

Witness  my  hand  [here  insert  date  of  notice,  and  name  and 
place  of  business  of  plaintiff's  attorney]. 

Note. — If  you  fail  to  enter  said  appearance,  and  make  said 
answer  in  the  proper  office  in  said  twenty  days,  you  are  liable 
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to  have  the  complaint  taken  pro  confesso,  and  a  judgment  or 
decree  entered  against  you  in  your  absence.     35. 

1540.  All  petitions,  remonstrances  and  other  applications 
to  the  court,  must  be  presented  by  the  party  in  interest  person- 
ally, or  by  an  attorney  of  record  of  the  court,  whose  name  must 
be  endorsed  thereon  ;  and  no  praecipe  directed  to  the  prothono- 
tary,  and  no  account  presented  for  confirmation,  vill  be  recog- 
nized unless  it  is  presented  and  signed  by  the  party  in  interest 
personally  or  by  an  attorney  of  record  of  the  court.  This  rule 
applies  to  the  entry  and  conduct  of  amicable  actions,  and  to  the 
satisfaction  of  judgments,  unless  satisfaction  is  entered  by  virtue 
of  a  special  power  of  attorney.     12,  51. 

1541.  All  issues  awarded  by  or  certified  to  the  court  for 
trial,  shall  be  entered  upon  the  appearance  docket  immediately 
after  being  ordered  or  certified,  14,  30,  37,  48,  and  as  soon  as 
a  plea  is  entered,  shall  be  placed  on  the  issue  docket  as  other 
causes.     5. 

1542.  All  feigned  issues  and  cases  stated  shall  be  regularly 
entered  as  other  actions.     45. 

1543.  In  amicable  actions  the  statement  and  answer,  or 
case  stated,  shall  be  filed  with  the  agreement,  or  the  action  shall 
not  be  entered.     3. 

1544.  Mechanic's  claims  shall  be  kept  in  the  Mechanics 
Lien  Docket,  and  all  proceedings  relative  thereto  shall  be 
entered  in  the  same  docket,  and  entitled  as  of  the  same  term 
and  number.     1,  8. 

1545.  Alias  and  pluries  writs,  writs  of  execution,  and  scire 
facias  to  revive  judgments,  writs  of  scire  facias  on  mechanic's 
liens  and  against  garnishees,  and  all  subsequent  entries  relating 
to  any  cause,  and  all  ancillary  proceedings,  shall  be  entered  in 
the  same  docket,  and  entitled  to  the  same  term  and  number  as 
the  original  action  or  proceeding  whereon  they  are  founded. 
1,  6,  8,  21. 

1546.  When  issues  of  law  and  fact  are  joined  in  the  same 
cause,  the  former  shall  be  first  disposed  of,  unless  otherwise 
ordered  by  the  court,  and,  in  the  meantime,  the  cause  shall  bo 
placed  only  on  the  argument  list.     7,  36,  38. 

1547.  Before  a  party  having  a  judgment  or  award  of  record 
unsatisfied,  shall  take  an  exemplification  thereof  for  the  purpose 
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of  collecting  the  same  out  of  the  State,  or  by  transfer  to  another 
county,  he  shall  pay  to  theprothonotayy  all  the  officers'  fees  and 
other  costs,  not  coming  to  himself,  remaining  unpaid  upon  the 
judgment.  Before  delivering  the  exemplification  for  any  other 
purpose,  the  prothonotary,  if  not  satisfied  thereof,  shall  require 
the  party  demanding  the  exemplification  to  state  the  purpose 
upon  affidavit.     36,  40. 

1548.  In  actions  against  one  or  more  of  several  obligors, 
copartners  or  promissors,  or  the  endorsers  of  promissory  notes, 
where  one  of  the  defendants  files  an  affidavit  of  defence  admitting 
a  certain  amount  to  be  due  as  his  individual  debt,  and  the 
plaintiff  takes  judgment  against  him  for  this  amount,  or  if  one 
or  more  of  several  co-defendants  suffer  judgment  to  go  against 
him  or  them  for  want  of  anv,  or  of  a  sufficient  affidavit  of 
defence,  the  judgment  so  entered  shall  not  be  a  bar  to  further 
proceedings  in  the  same  suit  against  the  other  defendants.  21, 
27,  28,  33,  35,  50. 

1549.  Where  the  answer  denies  a  part  only  of  the  plaint- 
iff's demand,  the  plaintiff  may  proceed  to  trial  for  his  whole 
demand,  or  take  judgment  for  the  part  not  denied,  without 
prejudice  to  his  right  to  proceed  to  trial  for  the  balance  ;  if  in 
the  opinion  of  the  plaintiff  the  answer  is  not  sufficient,  he  may 
enter  a  rule  of  course  on  the  defendant  to  show  cause  why 
judgment  shall  not  be  entered  for  want  of  a  sufficeut  answer.    3. 

1550.  Whenever  judgment  shall  be  opened  upon  applica- 
cation  of  the  defendant,  it  shall  be  the  duty  of  the  plaintiff,  on 
or  before  the  second  Monday  of  the  next  term,  to  make  appli- 
cation for  an  issue,  whereupon  the  court  will  award  a  feigned 
issue  in  such  form  as  may  be  necessary.     13. 

1551.  The  prothonotary  shall  keep  a  book,  to  be  called  a 
plea  book,  in  which  the  defendant,  his  agent  or  attorney,  shall 
enter  the  names  of  the  parties,  the  number  and  term  of  the 
cause,  the  plea  he  wishes  to  put  in,  and  the  day  of  entry. 
Within  ten  days  thereafter  the  prothonotar}'  shall  transcribe 
from  that  book,  upon  the  proper  record  or  docket,  the  plea  so 
entered.     12,  51. 

1552.  The  following  rules  are  of  course,  and  need  not  be 
allowed,  but  may  be  entered  in  the  office  on  the  order  of  an 
attorney  : 
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(A.)  Peremptory  rules : 

Rule  on  counsel,  in  an  action  at  law^  to  file  bis  warrant 
of  attorney. 

Rule  on  the  sheriflF,  after  the  return  day,  to  return  a 
writ. 

Rule  to  file  an  affidavit  of  defence. 

Rule  on  garnishee  to  answer  interrogatories. 

Rule  on  plaintiff  to  file  interrogatories. 

Rule  on  justice  to  return  the  certiorari  and  record. 

Rule  to  take  depositions,  or  for  a  commission. 

Rule  on  respondent  in  divorce  to  answer. 

Rule  to  file  an  abstract  of  title. 

Rule  to  declare,  plead  or  reply. 

Rule  to  furnish  a  bill  of  particulars. 

Rule  to  file  a  counter  affidavit. 

(B.)  Rules  to  show  cause,  returnable  as  prescribed  by  the 
rules  of  court ; 

Rule  to  show  cause  why  a  judgment  should  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defence. 

Rule  to  show  cause  of  action  and  why  the  attachment 
should  not  be  dissolved. 

Rule  to  show  cause  why  judgment  should  not  be  re- 
versed. 

(C.)  Rules  to  show  cause,  stipulating  fourteen  days 
notice : 

Rule  on  garnishee  to  show  cause  why  he  should  not  make 
a  more  specific  answer. 

Rule  on  garnishee  to  show  cause  why  judgment  should  not 
be  entered  by  default  for  not  making  more  specific  answer. 

Rule  on  garnishee  to  show  cause  why  judgment  should  not 
be  entered  for  amount  admitted  in  his  answer. 

(D)  Rules  to  show  cause,  to  be  heard  on  the  next  court 
day: 

Rule  to  show  cause  why  the  writ  should  not  be  quashed 
(for  matter  appearing  on  the  record). 

Rule  to  show  cause  why  the  service  should  not  be  set  aside 
(for  matter  appearing  on  the  record). 

Rule  to  show  cause  why  the  sheriff 's  return  should  not  be 
quashed. 

Rule  to  show  cause  why  appeal  should  not  be  struck  off. 
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Rule  to  show  cause  why  security  should  not  be  struck  off. 

Rule  by  an  attorney  to  show  cause  why  he  should  not 
■withdraw  his  appearance. 

Rule  to  show  cause  why  rule  to  declare,  plead,  etc.,  should 
oot  be  struck  off. 

Rule  to  show  cause  why  pleas,  etc.,  should  not  be  struck  off. 

Rule  to  show  cause  why  a  more  specific  bill  of  particulars 
should  not  be  furnished. 

Rule  to  show  cause  why  judgment  should  not  be  set 
-aside.     39. 

1563.  While  jurors  are  in  attendance  upon  the  court,  busi- 
ness which  does  not  require  their  aid  will  not  be  heard,  excepting 
<(at  the  commencement  of  each  session,  34)  on  Monday  of  each 
week,  unless  otherwise  required  by  law,  rule  of  court,  or  other 
sufficient  cause.     15. 

1554.  Reasonable  notice  of  an  application  to  stay  pro- 
•ceedings  must  be  given  to  the  opposite  party,  or  his  attorney  of 
record.     14,  30. 

1555.  The  powers  and  authority  of  the  court  in  banc  may 
be  exercised  by  the  judge  at  chambers  in  vacation,  in  the  follow- 
ing instances : 

1.  In  awarding  subpoenas  in  divorce,  and  in  all  applications 
-which  by  Act  of  Assemby  or  rule  of  court  may  be  made  to  the 

Judge  at  chambers. 

2.  In  granting  rules  to  show  cause  respecting  any  matter 
•depending  in  court,  in  all  cases  where  the  court  itself  might  do 
so,  returnable  into  court,  except  where  an  Act  of  Assembly  or 
rule  of  court  prescribes  that  the  application  shall  be  made  ''to 
the  court  in  term  time",  or  **  in  open  court". 

3.  In  enlarging  the  time  to  declare  or  plead  ;  to  answer ; 
to  file  exceptions;  to  close  testimony  ;  to  put  in  bail ;  or  to  do 
any  other  act  or  thing  required  by  rule  or  notice  to  be  done, 
within  a  limited  time  pursuant  to  a  rule  of  court,  or  in  the 
4isual  course  of  practice. 

4.  In  approving  sureties  or  bail. 

5.  In  motions  for  preliminary  injunctions. 

6.  In  staying  execution  until  the  fourth  day  of  the  next 
term  unless  an  earlier  day  be  specified.  But  no  execution  regu- 
larly issued  will  be  stayed  until  after  a  levy  has  been  made,  nor 
onless  a  copy  of  the  petition  for  the  stay  shall  have  been  served 
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on  the  plaintiff's  attorney,  with  a  copy  of  the  judge's  summonp, 
forty-eight  hours  before  the  time  specified  in  the  summons  for 
the  hearing. 

7.  In  staying  proceedings: 

(a)  In  a  cause  settled  ; 

(b)  Where  an  attorney  is  proceeding  in  a  cause  against  the 
wishes  of  his  client ; 

(c)  Until  the  costs  of  a  former  action  are  paid  ; 

(d)  On  irregular  judgments; 

(e)  On  judgments  entered  by  default,  or  in  pursuance  of 
rules,  or  on  warrant  of  attorney  to  confess  judgment,  where  a 
case  for  relief  is  shown. 

8.  In  hearing  objections  to  any  writ,  rule,  or  order  issued, 
taken  or  applied  for,  as  being  unauthorized  or  irregular. 

9.  In  hearing  applications  for  relief  under  the  process,  rules, 
or  orders  of  the  court,  where  delay  would  be  prejudicial.     39. 

10.  In  motions  for  leave  to  enter  judgment  on  warrant 
above  ten  years  old.     16. 

1556.  An  order  at  chambers  will  be  made,  in  cases  where 
notice  is  necessary,  upon  reasonable  notice  to  the  adverse  party 
or  his  attorney,  or  upon  a  judge's  summons,  addressed  to  the 
attorney  of  the  adverse  party,  requiring  him  to  attend  before  the 
judge  at  a  time  specified,  to  show  cause  why  the  order  applied 
for,  to  be  succinctly  described,  should  not  be  granted.  In  stay- 
ing execution  or  proceedings ;  on  objections  to  any  writ,  rule, 
or  order ;  and  in  applications  for  relief  against  any  process,  rules 
or  orders  of  the  court;  a  judge's  summons  shall  be  obtained. 
When  an  order  is  made,  notice  of  it  must  be  given  to  the  party 
or  person  to  be  affected  by  it.     16,  39. 

1557.  An  order  made  at  chambers  shall  be  binding  until  the 
next  sitting  of  the  court,  when,  if  acquiesced  in,  it  shall  stand 
as  the  order  of  the  court.  If  any  party  is  dissatisfied  therewith 
he  may  then  question  its  validity ;  or,  showing  suflBcient  grounds, 
apply  to  have  the  order  rescinded  or  modified,  and  to  set  aside 
proceedings  which  have  been  taken  under  it.     16,  39. 

1558.  Any  judge  of  the  court  may  in  vacation  under  special 
circumstances,  by  his  order,  enlarge  the  time  for  putting  in, 
adding  to,  perfecting  or  justifying  bail,  or  for  filing  the  decla- 
ration, plea,  replication,  rejoinder,  or  other  pleadings  in  the 
cause ;  or  for  doing  any  other  matter  or  thing  required  by  rule 
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or  notice  of  either  party.  4,  10,  It,  40.  He  muy  also  hear  objec- 
tions to  any  writ,  rule  or  order  which  has  been  taken,  or  offered 
to  be  taken,  and  make  his  order  thereon,  which  order  shall  be 
binding  until  the  next  term ;  and  if  not  then  objected  to  and 
rescinded  by  the  court,  shall  stand  in  full  force  as  an  order  of  the 
court:  Provided,  that  in  all  cases  of  applications  for  such  pur- 
poses, reasonable  notice  shall  be  given  to  the  adverse  party  or 
his  counsel.     14,  18,  27,  28,  86,  36,  41. 

1559.  Whenever  a  judgment  is  entered  by  default,  or  in 
vacation  in  pursuance  of  rules,  or  when  entered  on  a  w^arrant 
of  attorney  or  power  to  enter  judgment,  upon  sufficient  and 
satisfactory  cause  shown  on  oath  or  affirmation,  he  may  stay  all 
proceedings  upon  reasonable  notice  until  the  next  sitting  of  the 
court.     4,  10,  33. 

1560.  An  order  at  chambers  shall  stay  an  execution  only 
until  the  day  on  which  the  court  shall  next  sit,  and  the  judge 
making  the  order  shall  require  such  security  for  the  plaintiff  as 
he  shall  think  necessary.     22. 

1561.  No  security  or  bail  for  stay  of  execution  will  be 
approved  at  chambers,  no  order  staying  any  writ  or  process  of 
the  courts,  and  no  rule  to  show  cause  why  other  writs  or  process 
should  not  be  stayed,  will  be  awarded  at  chambers,  unless  it 
appears  that  the  plaintiff  in  such  writ  or  process,  or  his  attorney, 
has  been  notified  of  the  intended  application;  and  the  time 
when  and  the  place  where  it  will  be  heard.  If,  however,  neither 
the  plaintiff  nor  his  attorney  can  be  found,  and  the  necessities  of 
the  case  appear  to  demand  immediate  action,  upon  proof  of 
inability  to  give  notice,  security  or  bail  may  be  approved,  execu- 
tion of  writs  may  be  stayed,  and  rules  to  show  cause  may  be 
granted.  Proof  of  such  notice,  or  inability  to  give  the  same, 
shall  appear  from  the  written  certificate  of  the  counsel  making 
the  application,  stating  the  facts,  if  the  counsel  be  a  practicing 
lawyer  of  the  district.  If,  however,  the  counsel  is  not  a  member 
of  the  bar  of  this  district,  then  such  proof  shall  be  made  either 
by  the  affidavit  of  the  client  or  of  his  counsel.     38. 

1562.  All  applications  to  a  judge  in  vacation  to  stay  writs, 
open  judgments,  or  for  any  other  purpose,  in  any  judgment  or 
other  issue  or  proceeding  pending  in  court,  shall  only  be  heard 
on  proof  of  reasonable  notice,  which  shall  not  be  less  than 
twenty-four  hours,  having  been  given  to  the  adverse  party  ;  and 


622         COMPILATION  OF  RULES  OF  COURTS  OP  COMMON  PLEAS 

the  order  of  the  judge  shall  set  forth  the  fact  that  the  adverse- 
party  was  present  by  himself  or  counsel,  or  that  there  hadbeea 
proof  of  notice  as  required  by  this  rule.     24 

1563.  No  judge's  orders  shall  be  made  unless  previous- 
notice  of  the  intended  application,  stating  the  time  and  place,  ha& 
been  given  to  the  adverse  party  or  his  counsel.     10,  40 

1564.  Printed  forms  of  petitions,  bonds,  etc.,  shall  be  used 
in  all  cases  where  thev  can  be  had,  and  in  such  cases  written 
ones  will  not  be  received.  Printed,  or  partly  printed  and  partly 
written  notices,  etc.,  shall  in  all  cases  be  good  where  written 
ones  are  required  by  these  rules.     17,  50. 

156*3.  On  the  third  day  of  each  term,  when  the  term  is  for 
one  week,  and  on  the  second  Monday  when  the  term  is  for  two 
or  more  weeks,  the  docket  of  the  last  preceding  term  shall  be 
called  over,  and  in  all  cases  where  the  plaintiff's  declaration  or 
statement  was  filed  on  or  before  the  third  day  of  that  term,  or 
within  three  days  after  the  return  day  of  the  writ,  if  such  decla- 
ration, writ  or  statement  be  necessary,  he  shall  be  entitled  to- 
the  defendant's  plea  or  a  judgment;  and  at  the  same  time  (and 
also  at  the  Saturday  next  after  the  second  return  day,  34)  judg- 
ment may  be  taken  by  default  of  defendant's  appearance  in  all 
cases  of  summons  and  scire  facias,  returnable  to  the  term  for 
which  the  court  is  then  sitting,  if  the  writ  have  been  served 
according  to  the  Act  of  Assembly,  and  the  plaintiff  have  duly- 
filed  his  declaration  or  statement,  if  required  by  law :  (Pro- 
vided, that  judgment  for  want  of  an  appearance  may  not  be 
taken  before  the  second  term  in  cases  of  ejectment.  If  thc- 
defendant  do  not  appear  in  ten  days  after  the  service  of  the  writ 
agreeably  to  the  34th  section  of  the  Act  of  13th  June,  1836,, 
and  a  declaration  is  duly  filed  as  aforesaid,  the  prdthonotary 
may  enter  judgment  on  or  after  the  first  day  of  the  next  suc- 
ceeding term.  44).  If,  however,  in  any  of  the  cases  above 
mentioned,  the  plaintiff  shall  not  take  judgment,  the  court  may 
at  any  time  thereafter,  on  motion,  direct  such  judgment  to  be 
entered.     34,  44. 

1566.  It  shall  be  the  duty  of  the  prothonotary,  immedi- 
ately after  every  stated  term  of  court,  to  carefully  examine  the 
record,  and  in  cases  requiring  a  declaration  or  statement,  if 
none  has  been  filed  before  or  during  the  third  term  of  the  court 
after  the  service  or  execution  of  the  writ,  and  the  defendant's 
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appearance  has  been  recorded,  be  shall  issue  a  rule  on  plaintiff, 
without  a  preecipe,  and  at  plaintiff's  costs,  to  declare  in  ten  days 
from  service  of  the  rule,  and  on  failure  to  comply  therewith 
shall  enter  judgment  of  non  pros  as  of  course.  When  a  decla- 
ration is  filed  in  pursuance  of  such  rule,  and  no  plea  is  entered 
within  three  months  from  the  filing  thereof,  the  prothonotary 
shall  issue  a  rule  on  the  defendant,  and  at  defendant's  costs, 
to  plead  in  ten  days  from  service  of  the  rule,  and  on  failure  to 
comply  therewith  shall  enter  judgment  against  defendant  as  of 
course  for  want  of  a  plea.  When  the  plaintiff  has  filed  his 
declaration  or  statement  before  the  time  herein  mentioned  for 
the  issuing  of  a  rule  to  declare,  and  an  appearance  has  been 
entered  for  defendant,  if  defendant  neglects  or  fails  to  plead 
within  three  mouths  from  the  commencement  of  the  third  term 
after  the  service  or  execution  of  the  writ,  the  prothonotary  shall 
issue  a  like  rule  to  plead,  and  enter  a  like  judgment  in  case  of 
default.     40. 

1667.  At  the  second  Monday  of  each  term,  during  the 
morning  session,  except  when  otherwise  ordered,  the  docket  shall 
be  settled,  at  which  time  all  aflfidavits  and  other  papers  required 
at  such  term,  not  otherwise  provided  for  shall  be  filed,  and 
appearances  and  pleas  required,  and  judgments  authorized  at 
such  term  shall  be  entered :  Provided,  that  judgment  by  default 
for  want  of  an  appearance  may  be  taken  on  the  last  day  of  the 
term,  when  the  writ  is  returnable  on  the  day  preceding  such  last 
day,  and  when  the  writ  being  returnable  on  the  first  day  of  the 
term,  has  not  been  served  in  time  to  entitle  the  plaintiff  to  judg- 
ment when  the  docket  is  settled.     22. 

1568.  In  settling  the  docket  it  shall  be  called  over  by  the 
prothonotary  or  some  attorney  designated  by  him,  and  shall  not 
be  overlooked  by  any  other  person.     22. 


PROCEDURE 

[See  Affidavits  of  Defence,  Judgments,  Pleading,  Practice.] 
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PROTHONOTARY 

[See  Assessment  of  Damages,  Records  and  H  238,  247-249,  394,  399, 
450.  4SI.  50^.  512.  519'  539»  658.  659,  673.  675.  676.  709  711,  726, 
761,  810,  811,  988,  991,  1097,  1098,  ii8t,  1 182,  1 187,  1 190,  1226, 
1237,  1255,  1256,  1258,  1259.  1262,  1267,  1272,  1274,  1275,  1284, 
1311,  1364,  1366,  1368,  1421,  1486-1489,  1492-1494,  1498,  1531- 
1533.  1536.  1537.  1551.  1566.  1568.  1601,  1602,  1622, 1737,  1746, 
1752,  1754,  1756-1760.  1762,  1769,  1770,  1778,  1785.  1787.  1793. 
1795,  1799  and  1857.] 

1569.  The  protboDotary's  office  shall  be  at  the  county  town, 
and  shall  be  kept  open  for  the  accommodation  of  the  public  dur- 
ing business  hours.     7. 

1570.  The  prothonotary  shall  keep  a  minute  book,  in  which 
he  shall  make  an  entry  of  all  the  current  business  transacted  at 
each  session  of  the  court,  2,  G,  15, 19,  and  a  strict  memorandum 
of  all  verdicts  rendered.     37,  48. 

1571.  The  prothonotary  (shall  keep  in  his  office  a  copy  of 
the  printed  rules  of  court  and,  10,  IG,  24,  40)  shall  record  in  a 
book  all  rules  adopted  by  the  court,  and  also  note  the  time  of 
the  adoption  thereof,  4,  14,  16,  28,  35,  40  (and  shall  furnish  to 
the  bar  printed  copies  thereof,  10)  and  if  any  rule  is  repealed  he 
shall  make  a  note  thereof,  and  when  done,  on  the  margin  of  the 
record  where  such  rule  is  recorded.  He  shall  also  keep  an  index 
referring  to  all  rules  that  shall  be  recorded,  and  also  of  all  that 
shall  be  repealed.     2. 

1572.  The  prothonotary  shall  give  notice,  by  publication  in 
the  legal  newspaper,  of  the  adoption,  amendment  or  rescission  of 
any  rule,  the  expense  of  the  publication  to  be  paid  by  the  county. 
2,  19. 

1573.  Whenever  any  (general)  rule  of  court  is  established, 
or  is  amended  or  abrogated  by  another  general  rule  of  the  court, 
the  prothonotary  shall  forthwith  cause  the  same  to  be  printed 
and  posted  (on  the  board  for  Miscellaneous  Notices  for  a  period 
of  four  weeks,  and  give  a  copy  thereof  to  every  member  of  the 
bar  upon' application,  23),  in  a  conspicuous  place  in  his  office, 
there  to  remain  for  the  space  of  twenty  days.     27. 

1574.  The  prothonotary  shall  keep  in  his  office  during 
vacation,  and  in  the  court  room  during  all  sessions  of  the  court, 
a  rule  docket,  in  which  shall  be  entered  by  counsel  all  rules  and 
judgments   to  which   they  are   entitled  without  motion,  in  a 


ALEX.    SIMPSON,   JR.  625 

plain  and  legible  manner,  giving  the  number  and  term,  with 
the  names  of  the  parties  in  each  case.  All  of  which  the  pro- 
thonotary  shall  enter  in  the  proper  docket  and  case  day  by  day. 
€,  37,  48.  51. 

1575.  The  prothonotary  shall  make  out  in  a  book  of  con- 
venient size,  for  the  use  of  the  court,  a  list  of  all  causes  set 
down  for  trial  or  argument  at  any  court,  and  on  said  trial  list 
shall  note  the  pleadings  and  the  date  thereof,  18,  27,  39,  42, 
and  on  the  argument  list  a  full  synopsis  of  the  matter  for  argu- 
ment, w^ith  the  date  of  the  granting  of  the  rule  or  motion,  and 
if  the  motion  or  rule  be  in  a  cause  pending,  shall  note  in  the 
margin  the  names  of  the  attorneys  for  and  against  the  rule,  if 
their  names  appear  of  record,  and  shall  leave  there  sufficient 
blank  space  for  all  entries  to  be  made  by  the  court.     6,  37,  48. 

1576.  The  prothonotary  shall  keep  a  book  of  convenient  size 
to  be  called  the  '*  Trial  List  for  the  Bench",  in  which  all  causes 
regularly  put  down  for  trial  at  any  term  shall  be  set  down  with 
a  brief  note  of  the  pleadings  therein  ;  and  the  prothonotary  shall 
append  to  the  list  for  any  week  his  certificate  that  such  causes 
were  set  down  for  trial  in  the  manner  and  within  the  time 
prescribed  by  the  rules  of  court ;  that  they  were  published 
and  a  copy  put  in  the  office  as  required  by  the  rules,  and  that 
thev  were  at  issue  when  set  down,  and  such  certificate  shall  be 
<!onclusive  in  regard  to  any  cause  which  shall  be  at  issue  on 
the  first  day  of  the  week  for  which  it  has  been  put  down.     16. 

1577.  The  prothonotary  shall,  in  due  season,  make  out,  in 
a  book  kept  for  the  purpose,  for  the  use  of  the  court,  a  list  of 
the  causes  set  down  for  trial  at  that  term,  and  not  counter- 
manded in  time,  or  stricken  off  by  consent,  specifying  the  names 
of  the  parties,  number  and  term,  kind  of  action,  and  the  plead- 
ings, together  with  such  rules  or  orders  as  may  be  necessary 
to  be  known  at  the  trial.     18. 

1578.  The  prothonotary  shall  keep  a  book  to  be  called 
the  "  Prothonotary's  Minutes",  in  which,  during  the  sittings 
of  the  court,  he  shall  enter  in  full  all  general  orders  and 
decrees  of  the  court,  other  than  those  required  to  be  entered  in 
the  record  of  any  proper  suit  or  proceeding,  and  which  shall 
include  a  sufficient  minute  of  the  meetings  and  adjournments  of 
the  several  courts.     18. 

1579.  The  prothonotary  shall  not,    under    any    pretence 
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whatever,  ask,  demand  or  receive  any  fees  under  the  denomina- 
tion of  compensatory  fees,  nor  greater  or  other  fees  than  is 
expressed  or  limited  by  Act  of  Assembly.  He  shall  not  charge 
or  demand  any  fee  or  reward  for  any  service  or  services  other 
than  those  expressly  provided  by  Act  of  Assembly,  and  shall  not 
recover  or  take,  by  color  of  his  office,  any  fee  or  reward,  nor 
more  than  as  allowed  by  law.     7. 

PUBLICATION  OF  NOTICES  AND  WRITS 

[See  Notices.] 

QUO  WARRANTO  AND  MANDAMUS 

[See  Pleading.] 

RAILROADS 

fSee  Condemnation  Proceedings.] 

REAL  ESTATE 

[Sec  Sales.] 

RECORDS 

1580.  The  prothonotary  shall  not  be  required  to  enter  upon 
the  records  any  written  paper  which  does  not  set  forth  the  court, 
term  and  number  of  the  original  suit,  1,8  (or  of  the  writ  of 
execution,  32,  or  the  book  or  page  in  equity  cases  and  cases  in 
the  trust  docket  to  which  said  paper  refers,  2)  (unless  the  same 
appertain  to  the  miscellaneous  business  of  the  court,  32)  (and 
with  a  brief  reference  to  the  names  of  the  parties,  11,  45) ;  and 
no  paper  shall  be  received  or  filed  unless  the  name  of  some  mem. 
ber  of  the  bar  be  endorsed  thereon,  19,  23  (or  the  paper  be 
presented  by  the  party  interested  in  the  same,  11,  45)  and  a 
brief  description  of  its  nature.     7,  38. 

1581.  If  the  papers  in  a  cause  are  mislaid  or  lost,  and  can- 
not be  found  when  the  case  is  called  for  trial,  they  may  be 
supplied  by  (the)  copies,  21,  served  upon  counsel,  or  by  other 
duly  authenticated  Copies  of  the  pleadings.     1,  8. 
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1582.  The  time  (particular  day  and  hour,  1 1,  23)  of  issuing 
all  process  (except  subpoenas,  12,  25,  51)  and  of  filing  theprse- 
cipe,  the  pleadings  and  all  papers  in  the  cause,  shall  be  (endorsed 
on  the  paper  filed,  2,  8,  11,  12,  15,  19,  21,  29,51)  and  distinctly 
marked  by  the  prothonotary  on  the  docket  where  the  suit  is 
entered,  1,  4,  6,  7,  10, 11,  12, 13,  14,  18,  20,  21,  22,  23,  25,  28,  29, 
30,  33,  35,  36,  37,  38,  40,  43,  45,  46,  48,  49,  51,  and  no  parol 
evidence  shall  be  received  to  contradict  such  indorsement,  26, 
34,  44  (in  any  collateral  proceeding,  23)  unless  upon  an  allega- 
tion, verified  by  affidavit,  of  fraud,  11,  or  mistake.  45. 

1583.  When  a  paper  is  filed  in  court  the  prothonotary  shall 
make  a  note  thereof  on  the  court  minutes.     22. 

1584.  No  entries  shall  be  made  on  the  dockets  except  by 
the  proper  officers,  or  with  their  express  consent.     17,  37,  50. 

1585.  The  entry  of  satisfaction  (in  full  or  in  part,  1 1, 13, 16, 
23,  25,  45,  46,  49)  settlement,  marking  to  use  or  discontinuance, 
may  be  made  by  the  party  or  his  attorney  of  record  upon  the 
docket,  but  such  entries  shall  always  be  attested  by  the  pro- 
thonotary or  one  of  his  clerks  with  the  date  of  entry.  In  no 
other  case  (except  the  entry  of  appearance  on  the  margin  of  the 
docket,  4,  11,  13,  16,  23,  32,  45,  46,  49)  shall  any  attorney  (or 
other  person  except  the  prothonotary,  or  his  regularly  authorized 
clerks,  4, 11, 13,  23,  34,  45,  46,  49)  be  allowed  to  make  any  entry 
on  the  dockets  or  other  records  of  the  court.  1,  4,  8,  11,  13, 16, 
18,  20,  23,  25,  32,  34,  39,  45,  46,  49. 

1586.  The  prothonotary  shall  keep  the  seal,  records,  books 
and  indices  in  bis  office  in  proper  order,  in  safe  custody,  and  as 
the  law  contemplates.  And  except  in  cases  of  necessity,  and 
upon  the  order  of  the  judge  of  the  court,  he  shall  not  take  or 
remove  them,  or  allow  them  to  be  taken  out  of  their  respective 
offices.  He  shall  not  allow  said  records,  books,  etc.,  to  be  muti- 
lated and  disfigured  by  cutting  out  or  pasting  in  leaves  or  other 
papers,  unless  for  good  cause  and  with  the  approval  of  the 
judge.     7. 

1587.  The  prothonotary  shall  permit  no  interlineations,  or 
erasures,  or  other  alterations  of  the  records  under  his  care,  to  be 
made  without  leave  of  the  court,  or  a  judge  thereof.     4. 

1588.  The  prothonotary  shall  keep  a  separate  general 
appearance  docket,  wherein  shall  be  entered  all  actions  and  pro- 
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ceedings  of  every  kind  assigned  to  the  several  terms  respectively, 
2],  except  mechanic's  claims  and  proceedings  thereon.     8. 

1589.  The  prothonotary  shall  be  responsible  for  the  safe 
keeping  of  the  records  in  his  office,  10,  14,  18,  40,  and  shall  not 
permit  any  person  but  a  judge  or  an  attorney  of  the  court  to 
handle  or  inspect  the  same.     6,  9,  22. 

1590.  No  record  or  paper  on  file  shall  be  taken  from  the 
office  of  the  prothonotary  without  a  written  order  of  one  of  the 
judges  of  the  court,  5,  8,  10,  17,  32,33,50  (or  the  consent  of  the 
opposite  counsel,  6,  20,  25,  26,  37,  44,  46,  49)  (for  special  cause 
shown  at  the  time  of  the  application,  1,  21,  39)  stipulating  for 
the  return  of  the  same  to  the  said  office  within  a  specified  time 
(five  days,  2)  (ten  days,  30)  and  in  every  case  the  prothonotary 
shall  take  a  receipt  for  such  record  or  paper  from  the  person  to 
whom  he  delivers  it,  2,  4,  22,  39,  45,  to  be  attached  to  said 
order,  and  retained  until  the  record  or  paper  is  returned  (except 
in  cases  of  returns  to  appeals  to  the  Supreme  Court,  6, 1 1,  28,  30, 
35,  36,  40)  and  in  cases  before  arbitrators,  referees,  auditors, 
commissioners  or  masters,  the  prothonotary  may  on  their  appli- 
cation deliver  to  them  the  pleadings,  commissions,  depositions, 
exhibits,  or  other  papers  filed  in  the  cause,  11,  13,  28,  30,  35, 
37,  40,  41,  taking  their  written  receipt  therefor  (in  a  book  to  be 
kept  for  that  purpose,  21)  stipulating  for  the  return  of  the 
same  into  the  office  when  the  award  is  made,  or  their  duties  are 
otherwise  terminated.  14,  16,  20,  23,  24,  25,  26,  27,  34,  36,  44, 
46,  47,  49. 

1591.  If  the  above  rule  be  violated  by  any  attorney  or 
other  officer  of  this  court  he  shall  be  deemed  guilty  of  official 
misconduct  and  contempt  of  court.     33. 

1592.  No  records  shall  be  taken  from  any  of  the  offices 
except  by  resident  attorneys,  who  shall  be  required  to  give 
their  receipt  for  the  same;  and  in  no  cases  shall  they  be  taken 
from  the  county  seat,  43,  except  by  special  leave  of  court.     10. 

1593.  No  person  other  than  the  prothonotary,  or  one  of 
his  authorized  clerks,  shall  be  permitted  to  handle  the  files  or 
papers  in  any  case;  18,  37,  but  any  attorney  who  desires  to 
examine  any  paper  shall  be  permitted  to  do  so  in  the  presence 
of  the  prothonotary  or  one  of  his  said  clerks  ;  and  it  shall  be  the 
duty  of  the  prothonotary  to  produce  such  files  on  the  demand 
of  any  nttorney.     11,41. 
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1594.  Any  attorney  who  procures  a  paper  belonging  to  the 
files  of  the  court  shall  give  his  receipt  therefor  in  a  book  to  be 
kept  for  that  purpose,  and  shall  be  responsible  for  the  same, 
and  if  lost  shall  be  personally  responsible  for  all  damages  aris- 
ing from  the  loss,  and  for  all  costs  and  expenses  incurred  by 
any  party  in  supplying  such  loss,  and  such  other  penalties  as 
the  court  may  impose.     6,  18,  37,  48. 

1595.  The  dockets  shall  be  kept  clean,  and  the  entries 
therein  made  in  a  fair  and  legible  hand  ;  and  no  entries  shall 
be  made  therein  except  by  the  prothonotary  himself,  or  his 
deputy,  or  by  his  express  consent.  Xo  improper  entries  shall 
be  permitted  by  him  to  be  made  therein,  and  none  by  counsel, 
even  when  pertinent,  except  with  his  express  knowledge  and 
permission,  in  order  that*  other  entries  dependent  thereon  may 
be  forthwith  made  by  him.  He  shall  keep  up  the  indices  to 
all  the  dockets,  and  when  he  finds  any  of  the  dockets  in  need  of 
being  rebound  or  transcribed,  shall  bring  them  before  the  court 
for  the  proper  order.     27,  36. 

1596.  On  the  first  day  of  each  regular  term  of  the  court, 
there  shall  be  a  committee  of  three  members  of  the  bar  appointed, 
whose  duty  it  shall  be  to  examine  the  books,  records  and  papers, 
in  the  several  offices  of  the  court,  or  at  the  next  term,  and  report 
in  writing  before  the  adjournment  of  the  court,  whether  the 
same  are  properly  kept,  whether  the  said  records  and  indices 
are  regularly  and  fully  brought  up  to  the  commencement  of  the 
then  current  term,  ond  whether  the  papers  in  the  said  offices 
are  duly  filed,  recorded  and  deposited  in  the  vaults  provided  for 
their  safe-keeping;  and  it  shall  further  be  the  duty  of  the  said 
committee  to  suggest  to  the  court  such  improvements,  as  in 
their  opinion  would  be  proper  to  be  made  in  the  character  of 
the  books  and  records  in  the  said  offices,  and  in  the  manner  of 
keeping  the  same.     42. 

1597.  On  the  first  day  of  the  first  argument  court  in  every 
year  the  prothonotary  shall  submit  the  books  and  records  to  the 
court,  as  required  by  the  4th  section  of  the  Act  of  March  29, 
1827;  and  also  make  known  any  deficiency  discovered  charge- 
able to  the  neglect  or  misconduct  of  a  preceding  officer,  that  tie 
court  may  make  the  order  required  by  the  resolution  of  June 
17,  1839.     17,  50. 

1598.  It  is  hereby  recommended  that  the  offices  containing 
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the  ofiBcial  papers  be  so  railed  off  and  protected  that  no  one  bat 
the  persons  aforesaid  can  have  access  to  the  papers  and  records 
in  the  said  offices.     41. 

REFERENCES 
[See  also  J  J  845,  1365  and  1366.  J 

1599.  For  the  purpose  of  preventing  the  difficulty  of  know- 
ing under  what  law  the  parties  to  a  submission  are  proceeding, 
owing  to  the  loose  manner  in  which  the  submission  is  often 
drawn  up,  every  submission  intended  to  be  made  a  rule  of  court, 
shall  expressly  state  under  what  Act  the  submission  is  made, 
and  that  it  shall  be  a  rule  of  this  court,  otherwise  the  award 
shall  not  be  received  by  the  prothonotary,  or  become  a  judg- 
ment, or  be  approved,  and  if  improvidently  entered,  the  omis- 
sion to  state  either  or  both  requisites  shall  be  a  sufficient  ground 
of  exception  to  set  the  proceedings  aside.     27,  36. 

1600.  When  an  award  is  filed  under  the  third  section  of 
the  Act  of  1705,  the  party  in  whose  favor  the  same  is  made 
shall  serve  a  copy  thereof  on  the  opposite  party.  If  no  excep- 
tions are  filed  within  ten  days  after  the  service  of  such  copy, 
the  prothonotary  shall  enter  judgment  on  the  award.     36. 

J  601.  When  an  award  is  filed  and  entered  in  pursuance  of 
the  provisions  of  the  first  and  second  sections  of  the  Act  of 
16th  June,  1836,  a  rule  nisi  shall  be  entered  by  the  prothono- 
tary thereupon  that  the  parties  submit  to,  and  be  finally 
concluded  by  the  same.     36. 

1602.  When  an  award  is  filed  and  entered  in  pursuance  of 
the  provisions  of  the  sixth  section  of  the  Act  of  16th  June,  1836, 
the  prothonotary  shall  enter  thereupon  the  approval  of  the  court 
and  judgment  jiisi.  But  no  attachment  for  non-compliance  or 
execution  in  the  former  case  shall  be  moved  for,  nor  execution 
issued  in  the  latter  case,  until  notice  in  writing  of  the  filing  of 
the  award  shall  have  been  given  by  the  party  seeking  to  enforce 
the  same,  to  the  opposite  party  or  his  attorney,  and  twenty 
days  shall  have  elapsed  after  the  service  of  such  notice  without 
exceptions  being  filed.     36. 

1603.  When  an  award  is  filed  under  the  third  section  of 
the  Act  of  16th  June,  1836,  the  party  seeking  to  enforce  the 
same  shall  serve  notice  in  writing  of  the  filing  thereof  upon  the 
opposite  party  or  his  attorney.     36. 
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1604.  The  parties  may  agree,  by  writing  filed,  that  the 
report  may  be  made  into  the  proper  office,  and  upon  their  own 
terms  with  regard  to  judgment  and  exceptions.     15,  32. 

1605.  Whenever  any  report  of  referees  is  filed  (under  the 
Act  of  1836,  36),  notice  thereof  shall  be  served  on  the  opposite 
party  or  his  attorney  (by  the  prothonotary,  48),  who  shall  have 
(four  days,  1,  7,  16,  22,  28,  39)  (fifteen  days,  14)  (twenty  days, 
36),  from  such  notice  to  file  exceptions,  22,  which  shall  be 
accompanied  with  an  affidavit  or  affidavits  as  to  facts  which  do 
not  appear  upon  the  face  of  the  proceedings,  7,  14,  16,  36,  38, 
39,  42,  and  no  execution  shall  issue  until  after  the  expiration 
of  the  said  time.     1. 

1606.  In  all  cases. of  reference  by  consent  of  parties,  not 
otherwise  provided  for  by  law,  awards  must  be  presented  for 
approval  nisi  at  regular  motion  time  at  the  first  term  after  their 
rendition,  and,  unless  exceptions  be  filed  thereto  within  four 
days,  after  presentation  for  approval,  excluding  Sunday,  the 
same  shall  be  approved  absolutely,  and  judgment  be  entered 
thereon  as  a  matter  of  course  by  the  prothonotary.     20. 

1607.  Reports  of  referees  under  §§  3  and  6  of  the  Act  of 
16th  June,  1836,  shall  be  presented  in  open  court  on  the  first 

•  (second,  42)  day  of  the  term,  and  exceptions  must  be  filed 
within  four  days  thereafter,  verified  by  affidavit  as  to  all  facts 
not  appearing  on  the  record.  4.  If  filed  in  vacation,  or  not 
read  on  the  day  appointed,  exceptions  must  be  filed  within  four 
days  after  notice  of  the  filing  of  the  report,  otherwise  they  shall 
not  be  received.     42. 

1608.  Reports  of  referees,  in  all  cases,  except  when  other- 
wise provided  by  law,  shall  be  read  in  open  court,  and  judg- 
ment nisi  shall  be  entered,  within  four  days  after  notice  of 
which,  exceptions  may  be  filed  with  an  affidavit  of  the  truth  of 
facts  not  appearing  on  the  face  of  the  report.  23.  If  the  report 
be  read  and  judgment  nisi  entered,  on  either  of  the  last  two 
days  of  the  sitting  of  the  court,  exceptions  may  be  filed  on  or 
before  the  first  day  of  the  next  term.     15,  32. 

1609.  If  exceptions  to  any  of  the  findings  of  said  referee 
be  filed  within  the  time  prescribed,  the  referee  may,  upon  argu- 
ment, order  judgment  to  be  entered  according  to  the  decision 
previously  filed,  or  make  such  modifications  thereof  as  in  justice 
and  right  shall  seem  proper,  subject  always  to  reconsideration 
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by  this  court,  and  to  an  appeal  to  the  Supreme  Court  to  be 
taken  in  the  time  and  raanner^and  with  the  effect  prescribed  by 
law.     48. 

1 610.  All  bills  of  referees  appointed  under  the  Act  of  1870, 
and  supplements,  shall  be  presented  for  approval  in  open  court  ^ 
and,  if  approved,  a  record  of  the  amount  of  the  bill  and  the 
approval  of  court  shall  be  made  in  the  case.  At  the  time 
of  presentation  of  a  bill  for  approval  the  report  of  the  referee 
shall  be  produced  for  examination.  The  bill  shall  state,  in  dis- 
tinct items,  the  number  of  days  necessarily  spent  in  hearing  the 
case,  and  the  number  of  days  in  preparing  the  report,  and  shall 
be  accompanied  by  an  affidavit  of  the  referee  that  the  bill  is  cor- 
rect, and  that  the  amount  charged  is  justly  due,  and  the  bill 
shall  not  be^approved  unless  the  report  has  been  filed.     11. 


REPORTS  OF  SALES 

[See  Sales.] 

RESERVED  POINTS 

[See  Trials.] 


RETURN  DAYS 

1611.  All  writs  issued  for  the  commencement  of  actions, 
all  writs  of  scire  facias,  and  all  writs  and  process  of  every 
kind  (except  executions)  shall  be  made  returnable  on  the  first 
Monday  of  the  next  term,  or  at  the  election  of  the  party  suing^ 
out  the  same  on  the  second  (first,  5)  (third,  51)  (fourth,  4)  Mon- 
day of  any  intermediate  month,  3,  4,  5, 13,  22,  50  (third,  except 
August,  51)  (except  the  month  of  July,  4>:  Provided,  that  aW 
such  writs  issued  within  ten  days  of  the  first  day  of  the  next  term 
shall  be  made  returnable  on  Friday  of  the  second  week  of  said 
term  (being  the  day  preceding  the  last  day  of  the  said  term)  or 
on  the  first  day  of  the  second  term.     17. 

1612.  Every  writ  for  the  commencement  of  an  action  (except 
summons  in  partition,  47)  (including  all  writs  of  scire  facias,  20) 
issued  out  of  the  common  pleas  (in  and  for  the  county  of  Union, 
20)  shall  bear  date  on  the  day  of  the  issuing  thereof,  and  may  be 
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made  returnable  on  the  first  Monday  of  each  and  every  month, 
as  well  as  on  the  first  day  of  each  and  every  term  of  said  court, 
except  summons  in  partition  which  shall  be  returnable  on  the 
first  day  of  the  then  next  term  ;  and  such  process  may  be  directed 
to  be  returned  to  either  of  the  said  monthly  return  days  which 
may  happen  before  the  next  term,  or  to  the  first  return  day  of 
the  next  term,  at  the  option  of  the  party  taking  out  the  same ; 
or,  in  case  there  should  not  be  ten  days  between  the  issuing 
thereof  and  the  first  day  of  the  next  term,  the  same  shall  be 
made  returnable  on  any  Friday  of  the  term,  or  on  the  next 
monthly  return  day  thereafter,  or  to  the  fii'st  day  of  the  next  suc- 
ceeding term,  47  ;  and  in  all  suits  instituted  in  said  court,  where 
returns  of  such  process  are  directed  to  be  made  to  a  monthly  or 
other  return  day,  the  party  may  obtain  such  rules,  file  declara- 
tions and  other  pleadings,  take  judgments  for  want  of  appearance 
or  affidavits  of  defence,  put  causes  at  issue  and  have  them  tried, 
and  do  all  other  matters  and  things  in  the  prosecution  of  suits 
that  might  be  done  if  the  said  writs  had  been  returned  on 
the  first  day  of  any  term  of  the  said  court.     20. 

1613.  All  writs  issued  for  the  commencement  of  actions, 
all  writs  of  scire  facias  to  revive  judgments  and  to  continue  the 
lien  thereof,  and  all  other  writs  of  scire  facias,  writs  and  process 
of  every  kind,  may,  at  the  election  of  the  party  suing  out  the 
same,  be  made  returnable  on  the  first  or  second  Monday  of  the 
then  next  term,  or  on  the  second,  third  or  fourth  Monday  of 
any  intermediate  month  :  Provided,  that  in  case  there  shall  not 
be  ten,  and  in  mechanic's  liens  fifteen,  days  between  the  issuing 
thereof  and  the  first  day  of  the  next  term,  the  same  may  be 
made  returnable  on  any  Friday  of  the  term,  or  on  the  next 
monthly  return  day  thereafter,  or  to  the  first  day  of  the  next 
succeeding  term.     18. 

1614.  All  writs  issued  for  the  commencement  of  actions, 
all  writs  of  scire  facias  to  revive  judgments  and  continue  the 
lien  thereof,  and  all  other  writs  of  scire  facias,  writs  and  process 
of  every  kind  (in  the  counties  of  Snyder  and  Mifflin  and  except 
writs  of  summons  in  partition,  20)  may  at  the  election  of  the 
party  suing  out  the  same  be  made  returnable  on  the  first  Mon- 
day of  the  next  term,  or  on  the  (first,  second,  third  or,  10,  14, 
16,  40,)  fourth  Monday  of  any  intermediate  month,  10,  14,  16, 
20,  29,  40,  48,  except  the  months  of  July  and  August ;  and  the 
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rules  of  court  relating  to  the  taking  of  judgments  by  default  for 
want  of  an  appearance  or  for  want  of  an  affidavit  of  defence, 
shall  apply  to  all  such  writs  or  process  made  returnable  to  the 
intermediate  months  as  well  as  to  the  first  Monday  of  the  reg- 
ular term.     43. 

1615.  All  writs  of  summons,  capias  and  scire  facias  shall  be 
issued  to  the  next  succeeding  return  day  which  is  not  less  than 
ten  days  distant ;  and  such  return  days  shall  be  the  fourth  Mon- 
day of  each  and  every  month,  except  July  which  shall  have  no 
return  day,  and  except  January  and  November,  the  return  days 
of  which  shall  be  the  first  day  of  the  terms  of  said  court  in  said 
months.     12. 

1616.  Every  summons  in  partition  shall  be  returnable  to 
the  first  day  of  the  next  term.     47. 

1617.  Second  return  days  will  be  dispensed  with,  and  no 
writs  will  be  returned  thereto.     7. 

1618.  All  writs  of  scire  facias  may  be  made  returnable  to  the 
first  Monday  of  the  next  term,  or  on  the  second  Monday  of  any 
intermediate  month.     47. 


RIGHT  OF  WAY 

[See  Condemnation  Proceedings.] 

RULES  TO  SHOW  CAUSE 

[See  Motions  and  Rules  to  Show  Cause.] 

SALES 

[See  Sheriffs  Sales  and  Deeds  and  ?J  223,  1 228-1 230  and  1378.] 

161 9.  All  applications  for  sale,  mortgage  or  partition  of  real 
estate,  must  be  joined  in  by  all  the  parties  interested  as  owners, 
whether  present  or  expectant.  Otherwise  no  order  will  be  made 
until  a  citation  has  been  served,  or  publication  made  warning 
them  to  appear  and  show  cause  why  the  order  applied  for  should 
not  be  made.  Where  minors  have  no  guardian,  they  shall  be 
served  if  over  fourteen  years  of  age,  otherwise  service  shall  be 
made  on  their  next  of  kin  or  a  guardian  ad  litem  appointed  by 
the  court.     17,  60. 
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1620.  Every  order  for  the  sale  of  real  estate  shall  contaiQ 
a  condition  that  bonds  shall  be  given  with  proper  and  sufficient 
sureties  in  double  the  value  of  the  real  estate.     43. 

1621  Sales  ordered  "on  the  usual  terms"  shall  be  upon 
the  payment  of  one-third  the  purchase  money  at  the  confirma- 
tion of  sale  by  the  court,  and  the  remainder  in  two  equal  annual 
instalments  from  that  date,  with  lawful  interest,  to  be  secured 
by  bond  and  mortgage  on  the  premises,  the  bond  and  mortgage 
embracing  attorney's  commission  in  case  the  same  shall  have 
to  be  collected  by  legal  process.  In  sales  under  proceedings  in 
partition,  where  there  is  a  widow  entitled  to  a  share  of  the  estate, 
the  second  deferred  instalment  shall  remain  charged  upon  the 
premises  during  her  lifetime,  the  interest  to  be  paid  to  her  annu- 
ally from  confirmation,  and  principal  to  parties  entitled  at  her 
death.     17,50. 

1622.  The  time  of  sale  shall  be  fixed  by  the  clerk  in  the 
order  as  the  party  making  sale  may  request,  and  the  place  of 
sale  shall  be  on  the  premises,  unless  otherwise  ordered,  with 
leave  to  adjourn  the  sale  from  time  to  time  if  no  sufficient  bid  is 
obtained,  and  to  any  other  public  place,  on  giving  due  open  and 
public  notice  of  such  adjournment.     17,  50. 

1623.  Xo  order  of  sale  shall  issue  by  the  officer,  in  conform- 
ity to  the  authority  allowed  by  the  court,  until  security  shall 
have  been  entered,  7,  38,  and  filed,  after  approval  by  the  court.  47. 

1 624.  Ten  days  (five  days,  3)  (fifteen  days,  40)  notice  shall  be 
given  to  the  lien  creditors  of  an  intended  application  by  an  assignee 
for  the  benefit  of  creditors  for  an  order  to  sell  real  estate. 
3,  40,  43. 

1625.  All  petitions  of  assignees  to  make  public  sale  of  the 
real  estate  of  assignors,  presented  to  court  under  the  provisions 
of  an  Act  approved  February  16,  1876,  shall  state  specifically 
the  liens  on  said  real  estate,  3,  and  no  order  of  sale  will  be  granted 
unless  all  the  lien  creditors  whose  liens  will  be  divested  bv  the 
sale  will  join  in  said  petition,  or  unless  notice  of  the  time  of 
presenting  said  petition,  specifying  the  terms  of  sale  to  be  asked 
for,  shall  have  been  given  to  all  such  lien  creditors  who  do  not 
join  in  the  petition,  at  least  ten  days  before  such  petition  is  pre- 
sented, and  an  affidavit  of  the  service  of  said  notice,  with  a  copy 
of  the  same,  shall  be  filed  with  said  petition.     19,  36 

1626.  Petitions  for  sale  of  real  estate  by  assignees  under 
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the  Act  of  nth  of  February,  1876,  shall  in  all  cases  be  under 
oath  ;  and  shall  include  in  addition  to  the  other  requirements  of 
the  first  section  of  said  act : 

First  — A  statement  in  the  aggregate  of  the  value  of  the 
personal  property  of  the  assignor. 

Second, — A  like  statement  of  liabilities  other  than  liens. 

Third  — A  description  of  the  real  estate,  with  an  estimated 
valuation  thereof,  and  in  connection  a  statement  in  the  aggre- 
gate, of  debt,  interest  and  costs  of  the  liens. 

Fourth, — A  brief  statement  of  the  grounds  for  claiming  it 
to  be  for  the  manifest  interest  of  all  parties,  to  authorize  a  sale 
as  prayed  for;  and  shall  be  accompanied  with  certified  lists  of 
liens,  and  with  proof  that  at  least  ten  days  previous  notice^ 
according  to  the  form  hereafter  prescribed,  has  been  given  to 
all  lien  creditors ;  otherwise  rules  to  show  cause  will  be  granted 
requiring  like  notice.     10,18. 

1627.  The  notice  to  lien  creditors  shall  be  substantially  as- 
follows : 

"  Take  notice  that  at  o'clock  of  the  dav 

ft' 

of  18      ,1  will  present  to  the  Court  of  Common  Pleas  of 

county,  at  ,  my  petition  as  assignee  of  ,  of 

,  for  an  order  to  sell  the  real  estate  of  said  assignor;  dis- 
charged of  liens,  and  also  for  an  order  to  stay  execution  on  all 
liens  that  will  be  divested  by  said  sale,  at  which  time  and 
place  you  may  be  heard  touching  said  order  of  sale."     10,  18. 

1628.  The  order  shall  in  all  cases  conform  to  the  statutorv 
provisions  as  to  notice,  and  when  not  otherwise  specially 
ordered,  embrace  the  direction  that  the  sale  take  place  on  the 
premises,  and  the  terms  thereof  to  be  one-half  on  confirmation 
of  sale,  and  the  remainder  in  six  months  thereafter,  with  inter- 
est. Deferred  payments  to  be  secured  by  judgment  bond  and 
mortgage.     10. 

1629.  No  order  shall  issue  until  bond,  in  due  form  executed 
and  approved,  be  filed.     10,  18. 

1630.  All  applications  made  in  pursuance  of  the  provisions 
of  the  Act  of  Assembly,  approved  April  18,  1853,  and  its  sup- 
plements, where  the  value  of  the  real  estate  shall  exceed  the  sum 
of  $1000,  may  be  referred  by  the  court  to  a  competent  person  to 
examine  and  report  upon  the  propriety  of  granting  the  same.  32. 

1631.  In  all  such  cases,  the  petitioner  shall  produce  to  the 
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court  or  master,  or  examiner,  affirmative  proof  of  the  facts 
alleged  in  the  petition,  except  deeds,  wills  and  matters  of  record, 
together  with  the  testimony  of  competent  persons  acquainted 
with  the  value  of  real  estate  in  the  particular  locality.  32. 
The  sale  shall  take  place  on  the  premises  unless  otherwise 
ordered  by  the  court.     18. 

1632.  Returns  to  such  orders  reporting  a  sale  shall  in  all 
cases  state  the  conditions  of  sale,  and  be  filed  in  open  court,  and 
if  approved  by  the  court,  confirmed  nisi,  and  absolutely,  unless 
exceptions  be  filed  thereto  within  (four  days,  47)  (ten  days, 
38)  (twenty  days,  7)  thereafter,  38,  47  :  Provided,  that  where 
there  are  liens  of  record  against  the  property  reported  as  sold, 
no  such  sale  shall  be  confirmed  absolutely  before  the  purchase 
money  shall  have  been  paid  or  secured,  in  accordance  with  the 
conditions  of  sale  approved  by  the  court,  unless  otherwise 
directed  by  the  court ;  but  in  every  case  a  sale  reported  twenty 
days  prior  to  the  first  day  of  April  in  any  year,  shall 
become  absolutely  confirmed  on  said  first  day  of  April,  unless 
exceptions  be  filed  thereto  as  herein  directed.     7. 

1633.  The  counsel  making  a  return  of  sale  shall  endorse  on 
it  the  decree  of  nisi  confirmation,  in  form  as  follows: 

"And  now  (giving  date)  the  within  return  of  sale  being 
duly  read  and  presented  to  the  court,  the  same  is  confirmed  nisi, 
and  unless  exceptions  be  filed  thereto  within  (the  time  limited 
by  rule  of  court)  the  same  will  be  marked  confirmed  abso- 
lutely sec  regulum.     47. 

1634.  The  full  decree  of  confirmation  shall  be  drawn  by 
counsel  and  accompany  the  return  of  sale,  which  decree  shall 
contain  directions  to  execute  the  proper  conveyance.  It  shall 
recite  the  fact  of  the  nisi  confirmation  and  the  absence  of 
exceptions.     47. 

1635.  Every  report  of  sale  shall  set  forth  that  the  notices 
were  given  as  required  by  law  and  the  order  ofcourt,  that  the 
sale  was  made  as  directed  therein,  and  to  the  highest  and  best 
bidder,  and  for  the  highest  and  best  price  that  could  be  obtained 
therefor.     17,  50. 

1636.  The  report  of  sale,  on  being  presented  in  open  court, 
shall  be  confirmed  nisi.  If  no  exception  shall  be  filed  within 
ten  days  (eight  days,  8)  confirmation  shall  become  absolute, 
and  a  decree  shall  be  entered,  of  course,  8,  that  the  premises  be 
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conveyed  to  the  purchaser,  his  heirs  and  assigns,  for  such  estate^ 
right,  title  and  interest  as  the  person  whose  estate  was  sold 
had  therein,  on  compliance  of  purchaser  with  the  terms  of  sale. 
But  no  sale  shall  be  marked  confirmed  until  the  security  required 
by  law  has  been  given  and  approved.  Where  objections  have 
been  made,  or  exceptions  filed,  no  deed  shall  be  made  until  the 
time  for  appeal  to  the  Supreme  Court  has  expired.     IT,  50. 

1637.  In  all  cases  where  application  is  made  for  the  con- 
firmation or  approval  of  a  private  sale  or  lease  of  land,  the  party 
applying  for  the  same  shall,  at  the  time  of  presentation  of  the 
petition,  furnish  therewith  and  file  the  affidavits  of  at  least  three 
credible  witnesses,  which  shall  set  forth  that  they  are  acquainted 
with  the  land  sold  or  leased,  and  know  the  value  of  the  same, 
and  that  in  their  opinion  the  price  obtained  is  a  fair  and  rea- 
sonable one,  or  that  the  terms  of  the  lease  are  as  reasonable  and 
fair  as  can  or  may  be.     IT. 

1 638.  A  report  of  the  sale  of  real  estate  shall  be  accom- 
panied by  an  affidavit  that  the  facts  therein  set  forth  are  true, 
and  that  the  person  making  the  sale  is  neither  directly  nor 
indirectly  interested  as  purchaser  of  the  property  sold,  47,  or 
any  part  thereof,  3,  43,  and  the  sale  so  reported  shall  be  con- 
firmed at  once,  unless  exceptions  have  been  filed,  or  the  court 
deems  best  to  hold  the  matter  under  advisement.     9. 

1639.  Every  order  of  sale  of  real  estate  granted  to  an 
assignee  for  benefit  of  creditors  shall  direct  (unless  otherwise 
specially  ordered)  that  the  purchase  money  shall  be  payable 
10  per  cent,  down  at  the  time  of  sale,  and  the  balance  in  sixty 
days  thereafter,  upon  confirmation  of  the  sale.     23. 

1640.  Unless  otherwise  prescribed  at  the  time  of  granting,, 
all  orders  of  sale  shall  be  made  returnable  at  the  next  term  of 
court  after  the  execution  of  the  order.     19. 

1641.  Keports  of  sales  of  real  estate  made  by  assignees 
(for  the  benefit  of  creditors,  10,  13,  18,  36,  45)  (trustees  or 
others,  19,  20,  26,  43)  under  order  of  this  court,  may  bo  read 
on  any  motion  day  during  a  regular  term,  when  they  will  be 
confirmed  nisi;  and  unless  exceptions  are  filed  within  (four 
days,  20,  26,  43)  (ten  days,  10,  13,  18,  36,  45)  (before  March 
26th,  next,  19)  thereafter,  such  reports  will  be  confirmed  abso- 
lutely of  course,  and  shall  be  so  marked  by  the  prothonotary,. 
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13,  19,  20,  26,  36,  43,  45,  who  shall  enter  the  proper  decree 
without  further  order.     10,  18. 

1642.  The  return  of  sale  where  the  purchaser  appears  by 
the  proper  record  to  be  entitled  as  a  lien  creditor  to  receive  the 
whole  or  any  portion  of  the  proceeds  of  sale  shall  be  read  in 
open  court  on  the  return  day  of  the  order  of  sale,  and  be  con- 
firmed nisi  as  of  course,  which  confirmation  shall  become  abso- 
lute without  further  order,  unless  exceptions  verified  by  affi- 
davit as  to  matters  not  of  record  be  filed  within  five  days.     43. 

1643.  The  whole  purchase  money,  or  so  much  thereof  as 
shall  be  sufficient  to  discharge  all  liens  divested  thereby,  shall 
be  required  to  be  paid  at  the  confirmation  of  the  sale,  or  within 
five  days  thereafter.     19. 

1644.  The  days  fixed  for  the  acknowledgment  of  sheriff's 
deeds  are  also  appointed  for  reading  in  open  court  the  return  of 
sale  by  an  assignee  for  the  benefit  of  creditors,  who  has  accepted 
the  receipt  of  a  lien  creditor  pursuant  to  Act  10th  June,  1881, 
and  the  proceedings  thereon  shall  be  similar  to  those  prescribed 
in  case  a  lien  creditor  purchases  at  sheriff's  sale.     23. 

1645.  Notice  of  application  to  the  court  for  permission  to 
make  deed  of  conveyance  in  an  assigned  estate  shall  be  published 
once  a  week  for  three  weeks  in  two  weekly  newspapers,  and  in 
the  legal  paper.     19. 


SALES  TO  LIEN  CREDITORS 
[See  Sheriff  *s  Sales  and  Deeds.] 

SECURITY 

[See  Bail.] 

SECURITY  FOR  COSTS 
[See  Costs.] 

SERVICE 

[See  Notices  and  Pleading.] 


640       COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  FLEAS 

SHERIFFS 

[See  also  SherifTs  Interpleaders,  Sheriffs  Sales  and  Deeds  and  2|  25, 
307-309.  396,  45i»  661,  741,  747,  748,  859,  1093,  1094.  1180,  1183, 
1 188,  and  1377.] 

1646.  It  shall  be  the  duty  of  the  sheriflf  by  himself,  or  duly 
authorized  deputy,  to  be  always  present  iu  the  court  house 
during  the  (first  week  of,  29)  sitting  of  the  court,  t,  16,  29,  and 
promptly  to  execute  all  orders  of  the  court  and  process  issued 
by  it.     4,  6,  30,  St,  48. 

1647.  If  any  sheriff,  or  deputy  sheriff,  general  or  special, 
(or  bailiff,  32)  shall  wilfully  delay  the  execution  of  any  process, 
or  shall  take  or  require  any  extra  or  illegal  fees  for  the  same,  or 
shall  give  notice  to  the  defendant  and  thereby  frustrate  the  exe- 
cution of  any  writ  or  process,  or  having  collected  money  on 
execution  or  attachment,  shall  retain  the  same  in  his  hands  after 
the  return  of  the  writ,  the  officer  so  offending  shall  be  liable  to 
an  attachment,  commitment  or  fine,  as  the  case  may  require. 
6,  15,  32,  48. 

1648.  The  dockets,  minutes,  writs,  accounts,  bills,  bills  of 
cost,  bills  for  advertising,  and  all  other  papers  of  the  sheriff's 
office,  or  in  the  sheriff's  custody  or  possession,  concerning  pro- 
cess, etc.,  issuing  out  of  or  returnable  to  the  several  courts, 
shall  at  all  times  and  whenever  demanded,  be  subject  to  the  free 
and  unobstructed  examination  and  inquiry  of  any  committee  of 
the  court  appointed  for  the  purpose  of  ascertaining  w^hether  the 
requirements  of  the  laws  and  rules  of  court  have  been  complied 
with  in  the  execution  of  the  duties  of  the  office  of  sheriff.     7, 


SHERIFF'S  DEEDS 

[See  Sheriffs  Sales  and  Deeds.] 

SHERIFFS  INTERPLEADERS 

1649.  When  any  claim  (under  oath  or  affirmation,  2)  shall 
be  made  to  any  goods  or  chattels,  or  to  the  proceeds  of  the  value 
thereof,  under  the  ninth  section  of  the  Act  of  Assembly,  passed 
April  10,  1848,  (P.  L.  450),  entitled:  "An  Act  extending  the 
chancery  powers  of  and  the  jurisdiction  and  proceedings  in 
certain  courts",  and  the  supplement  thereto,  passed  March  10, 
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1858,  (P.  L.  91),  the  sheriff  shall  make  immediate  application 
to  the  court,  or.to  a  judge  thereof  in  vacation,  for  the  rule  pro- 
vided by  the  said  Act,  and  the  said  court  or  judge  shall  appoint 
a  time  and  place  for  the  hearing  of  said  rule,  of  which  notice 
shall  be  given  to  the  parties,  or  their  attorneys,  and  when  such 
rule  shall  be  made  absolute,  which  may  be  done  on  affidavit  of 
one  or  more  competent  witnesses,  of  claimant's  right  of  property, 
setting  forth  his  title  to  the  property  claimed  and  the  manner 
of  acquiring  the  same,  an  issue  shall  be  formed  (a  feigned  issue 
upon  a  wager  in  the  usual  form,  2,  32)  to  determine  whether 
the  right  of  property  in  the  goods  levied  on  and  claimed,  or  any 
part  thereof  is  in  the  defendant  or  in  the  claimant,  in  which 
issue  the  claimant  shall  be  the  plaintiff,  and  the  plaintiff  in  the 
execution  the  defendant.  Whereupon  it  shall  be  the  duty  of 
the  sheriff  (he  having  first  given  five  days  notice  to  the  attorneys 
of  the  respective  parties,  15)  to  cause  an  inventory  and  appraise- 
ment to  be  made  by  two  disinterested  and  competent  persons, 
under  oath  or  affirmation,  of  the  goods  and  chattels,  concerning 
which  said  issue  shall  have  been  awarded,  and  file  the  same  in 
the  office  of  the  prothonotary  within  ten  days  after  the  award- 
ing of  the  issue,  2,  32,  and  such  inventory  and  appraisement 
shall  be  considered  as  confirmed,  unless  within  five  days  after 
the  filing  thereof  exceptions  shall  be  taken  thereto  and  filed  in 
said  office.  On  the  filing  of  such  exceptions,  it  shall  be  the  duty 
of  the  prothonotary  to  forthwith  notify  the  judge,  who  shall 
appoint  a  day  for  the  hearing  thereof  at  chambers  or  in  court, 
at  his  discretion,  to  determine  whether  the  inventory  and 
appraisement  shall  be  confirmed.  A  new  inventory  and  appraise- 
ment shall,  be  taken  if  ordered  within  such  time  and  on  such 
notice  as  the  judge  shall  prescribe.  The  same  proceedings  may 
be  repeated  as  often  as  exceptions  to  the  inventory  and  appraise- 
ment shall  be  filed.     15. 

1650.  The  application  for  a  rule  under  the  Sheriffs  Inter- 
pleader Act  shall  be  in  writing,  verified  by  affidavit  (and 
accompanied  by  a  full  and  particular  inventory  of  the  goods 
levied  on  and  claimed,  3,  4,  8,  9,  10,  11,  12,  13,  14,  16,  17,  18, 
19,  20,  22,  23,  24,  28,  29,  33,  35,  37,  39,  40,  41,  43,  45,  46,  49, 
50,  51)  (and  shall  be  accompanied  by  an  inventory  and  appraise- 
ment of  the  property  taken  in  execution,  27,  which  appraise- 
ment shall  be  taken  and  msido  by  two  competent  and  impartial 
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persons,  one  to  be  chosen  by  the  clamiant  and  one  by  the 
execution  creditor,  or  his  attorney,  and  sworn  by  the  sheriff, 
and  shall  be  signed  by  them  at  the  end  thereof,  and  by  him 
attested.  26).  Whereupon  a  rule  returnable  at  a  time  when  the 
court  shall  bo  in  session,  may  be  entered  by  the  oflficer  of  course 
in  the  prothonotary's  office  upon  the  claimant  of  the  property 
and  the  plaintiff  in  the  execution,  to  show  cause  w^hy  they  shall 
not  maintain  or  relinquish  their  respective  claims  to  the  prop- 
erty, 3,  22,  23,  39,  a  copy  of  which  rule  shall  be  served  on  the 
parties  or  their  attorneys  of  record,  5,  at  least  live  days  (four 
days,  18,  29,  37)  (ten  days,  11,  13,  36,  45)  before  the  return  day 
thereof.  4,  8,  9,  10,  11,  12,  13,  14,  16,  17,  18,  19,  20,  26,  27,  28, 
29,  33,  35,  36,  37,  40,  41,  43,  45,  46,  49.  50,  51. 

1651.  Feigned  issues  under  the  Sheriffs  Interpleader 
Act  shall  be  formed  upon  a  petition  of  the  Sheriff  (or  plaint- 
iff in  the  execution,  48)  in  which  the  facts  of  the  case,  a 
schedule  of  the  property  levied  on,  and  the  name  of  the  adverse 
claimant  thereto,  shall  be  stated  ;  whereupon  a  rule  shall  be 
granted  upon  the  plaintiff  and  adverse  claimant  to  appear  at  a 
time  fixed  and  show  cause  why  an  issue  should  not  be  formed 
to  try  their  respective  rights  to  the  property  levied  on,  which 
rule  shall  be  served  by  the  sheriff,  or  some  one  for  him,  five 
days  before  its  return  day.  Upon  the  return  of  said  rule  the 
court  may  make  such  order  as  the  exigencies  of  the  case  require. 
If  uecessarv  an  issue  shall  be  directed,  in  which  the  claimant 
shall  be  plaintiff,  and  the  plaintiff  in  the  execution  defendant, 
6,  and  in  the  meantime  the  property  shall  remain  in  the 
custody  of  the  sheriff,  and  subject  to  the  lien  of  his  writ, 
unless  the  said  claimant  shall  give  sufficient  bond  and  security 
to  the  sheriff,  that  the  same  shall  be  forthcoming  on  demand 
in  case  the  verdict  is  against  him.     48. 

1652.  When  a  claim  shall  be  made  to  goods  and  chattels 
levied  upon  during  vacation,  the  petition  must  be  accompanied 
with  an  affidavit,  setting  forth  sufficient  facts  to  make  out  a  prima 
facie  title  in  the  claimant.  Upon  filing  said  petition  the  rule 
provided  by  Act  of  Assembly  may  be  entered  as  of  course. 
Should  no  exceptions  be  filed  within  five  days  after  notice,  said 
rule  shall  be  marked  absolute  by  the  prothonotary.  When 
exceptions  to  the  sufficiency  of  said  affidavit  are  filed,  the  except- 
ant must  forthwith  apply  to  the  judge  to  fix  a  time  and  place 
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for  hearing,  of  which  due  notice  shall  be  p:iven  by  the  exceptant 
to  the  sheriff,  and  all  parties  interested,  or  to  their  attorneys.  32. 

1653.  In  all  cases  where  the  sheriff  bv  virtue  of  a  writ  of 
fieri  facias  shall  levy  upon  personal  property,  claimed  by  a  per- 
son or  persons  not  a  party  to  the  writ,  the  sheriff  may  present 
his  petition,  under  the  Interpleader  Act,  to  the  judge  at  cham- 
bers, who  shall  award  a  rule  on  the  plaintiff  and  the  claimant  or 
claimants,  to  appear  within  twenty  days  after  the  service  of 
said  rule,  to  maintain  or  relinquish  their  respective  claims  to  the 
property  levied  on.  If  the  claimant  shall  not,  within  the  said 
time,  file  with  the  prothonotary  notice  of  his  intention  to  main- 
tain, the  sheriff  shall  proceed  to  sell  the  property ;  and  if  suet 
notice  is  filed,  and  the  plaintiff  in  the  suit  shall  not  within  said 
time  file  his  notice  to  maintain,  the  sheriff  shall  relinquish  the- 
levy  on  the  goods  claimed.  If  both  parties  file  notice  to  main- 
tain, the  sheriff  shall  give  notice  to  the  court.  After  such  notice 
the  court  may  award  an  issue  to  determine  the  title  to  the 
property,  which  shall  be  put  at  the  head  of  the  list  for  the 
second  week  of  the  next  succeeding  term  :  Provided,  such  issue- 
shall  be  awarded  four  weeks  before  the  first  dav  of  the  term.    47. 

1654.  No  such  rule  shall  be  granted  on  the  application  of 
the  sheriff,  until  he  shall  have  filed  a  full,  detailed  and  perfect 
inventory  of  the  goods  and  chattels  levied  upon  and  claimed. 
7,  38. 

1655.  If  the  court  shall  not  then  be  in  session,  the  applica- 
tion for  the  rule  may  be  directed  to  be  issued  by  one  of  the  law 
judges  of  the  court,  and  be  made  returnable  on  the  first  day 
(third  day,  36)  of  the  meeting  of  the  court,  21,  30,  not  less 
than  ten  days  thereafter,  and  be  served  as  in  other  cases.  11, 
13,  36,  45. 

1656.  When  counsel  reside  out  of  the  countv,  notice  bv 
mail  shall  be  deemed  sufficient.     2. 

1657.  If  personal  service  cannot  be  made  on  the  claimant, 
It  shall  be  made  by  publication,  or  otherwise,  as  shall  be  specially 
ordered  by  the  court,  or  the  judge  allowing  the  rule.     36. 

1658.  The  rule  shall  be  served  at  least  ten  days  upon  a 
claimant  personally,  or  at  his  place  of  abode,  in  the  same  manner 
as  a  summons  ;  or  if  he  has  no  residence  in  the  county,  by  pub- 
lication according  to  rule,  or  in  such  manner  as  the  court 
may  specially  order.     21 . 
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1659.  On  the  return  of  the  rule,  the  claimant,  or  some  one 
for  him,  having  knowledge  of  the  facts,  shall  answer  under  oath, 
stating  specifically  the  articles  claimed,  and  the  nature  and 
character  of  the  ownership  or  claim.     13,  45. 

1660.  After  due  service  of  the  rule  as  aforesaid,  if  the 
parties  or  either  of  them  fail  to  appear  and  answer  the  rule  on 
the  return  day  thereof,  the  rule  shall  be  discharged;  and  if  the 
default  is  made  by  the  plaintiff  alone,  the  officer  shall  release  the 
property  claimed;  otherw^ise  (the  court  will  make  an  order 
that,  9)  he  shall  proceed  with  the  execution.  3,  4,  5,  8,  9,  10, 
11,  12,  14,  16,  17,  18,  19,  20,  26,  27,  28,  29,  33,  35,  37,  40,  41, 
43,  46,  49,  5u,  51. 

1661.  If  both  parties  appear  and  answer,  the  court  may 
discharge  the  rule  and  direct  the  officer  to  release  the  property, 
or  order  him  to  proceed  with  the  execution ;  or  make  the  rule 
absolute  and  award  an  issue  to  determine  whether  the  right  of 
property  in  the  goods  and  chattels  claimed  is  in  the  claimant  or 
not;  or  make  such  other  order  as  the  justice  of  the  case  may 
require.  3,  4,  5,  9,  10,  11,  14,  16,  17,  13,  19,  24,  26,  27,  28,  29, 
33,  35,  37,  40,  41,  43,  50. 

1662.  If  on  the  return  of  the  rule  default  shall  be  made 
by  the  plaintiff  in  the  execution,  the  sheriff  shall  release  the 
property  claimed  ;  if  default  is  made  by  the  claimant,  the  sheriff 
shall  proceed  with  the  execution,  24  ;  and  in  either  case  the  rule 
shall  be  discharged.  36.  If  both  parties  nppear  and  answer, 
the  court  w^ill  make  such  order  as  the  justice  of  the  case 
requires.     13,  45. 

1663.  If  the  party  ruled  to  appear  and  defend,  after  having 
been  served  with  a  notice  of  that  rule,  fails  to  appear,  he  shall 
be  deemed  to  have  abandoned  all  claim,  right  or  interest  in  the 
property  in  controversy.  And  in  the  event  of  the  plaintiff's 
recoverv  in  the  action,  shall  be  thereafter  barred  from  recover- 
ing  against  the  defendant  for  the  same  matter.     4. 

1664.  If  the  claimant  appears,  but  fails  to  show  cause 
against  the  rule,  it  shall  be  made  absolute,  and  he  shall  be  ruled 
to  plead  as  in  other  cases.     21. 

1665.  If  the  plaintiff  in  the  execution  shall  fail  to  appear, 
or  plead,  or  shall  relinquish  his  claim  in  whole  or  in  part,  an 
order  may  be  made  that  the  sheriff  withdraw  from  the  possession 
of  the  property,  or  of  so  much  thereof  as  shall  be  relinquished  ; 
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aod  if  the  claim  ant  shall  fail  to  appear,  or  to  declare,  or  shall 
relinquish  his  claim  in  whole  or  in  part,  an  order  may  be  made 
that  the  sheriff  proceed  according  to  the  exigency  of  his  writ 
as  to  the  property,  or  so  much  thereof  as  shall  be  relinquished; 
and  if  the  claimant,  after  declaring,  shall  fail  to  give  bond,  an 
order  may  be  made  that  the  sheriff  sell,  and  pay  the  proceeds 
into  court  to  await  final  judgment;  and  further,  that  in  any  of 
said  cases  no  action  be  brought  against  the  sheriff  with  respect 
to  the  property  levied  on.     22. 

1666.  If  the  plaintiff  in  the  execution  fail  to  appear  at  tho 
hearing  of  the  rule,  he  shall  pay  the  coFts  of  the  levy  and  sub- 
sequent proceedings;  but  if  made  by  the  officer  at  his  own 
instance,  the  costs  shall  be  paid  by  him,  or  the  defendant  in  the 
writ,  or  the  claimant,  as  the  court  shall  order.     36. 

1667.  If  at  the  return  of  the  rule  the  party  issuing  the 
process  shall  persist  in  his  right  to  proceed  against  the  property, 
or  to  receive  the  proceeds  of  sale,  and  the  claimant  shall  persist 
in  his  right  to  the  same,  either  party  may  move  for  the  appoint- 
ment of  an  auditor  to  take  the  evidence  and  report  the  facts  to 
the  court,  with  his  decision  upon  the  same.  On  the  return  of 
the  report  into  court,  if  no  exceptions  be  filed,  or  issue 
demanded,  it  shall  be  marked  by  the  prothonotary  confirmed 
nisi,  and  if  no  exceptions  be  filed  within  ten  days  thereafter,  the 
report  shall  be  considered  absolute,  and  the  facts  deemed  to  be 
as  so  decided.     36. 

1668.  If  either  party,  before  the  appointment  of  an  auditor, 
or  before  the  return  and  filing  of  his  report,  shall  ask  for  an 
issue  to  try  the  facts,  he  shall  be  entitled  to  the  same ;  but  not 
otherwise,  if  he  had  due  notice  of  the  audit.  The  request  of  the 
party  for  an  issue  shall  be  in  writing  and  duly  filed,  and  if 
allowed  by  the  court,  a  feigned  issue  shall  be  framed  in  such 
case  without  any  special  order  or  direction.     36. 

1669.  On  the  return  of  the  rule,  if  both  parties  appear  and 
maintain  their  respective  claims,  the  rule  will  be  made  absolute. 
If  the  claimant  appears  and  maintains  his  claim  and  the  plaintiff 
does  not,  the  sheriff  will  be  ordered  to  withdraw  from  the  pos- 
session of  the  goods  claimed,  and  that  the  plaintiff  take  no  pro- 
ceedings against  him  in  respect  of  such  goods.  If  the  claimant 
relinquish  part  of  his  claim,  the  court  will,  on  motion,  order  the 
sheriff  to  proceed  and  sell  the  goods  so  abandoned,  and  the  rule 
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will  be  made  absolute  as  to  the  rest.  If  the  claimant  relin- 
quishes bis  whole  claim,  or  if  he  does  not  appear  and  maintain 
his  claim,  the  order  will  be  that  the  sheriff  proceed  with  the 
execution,  and  that  the  claimant  be  debarred  of  any  action 
against  him  in  respect  of  the  goods  claimed.     23,  39. 

1670.  If  an  issue  is  awarded,  the  claimant  shall  be  plaintiff 
and  the  execution  creditor  defendant;  and  unless  otherwise 
ordered,  the  claimant  shall  within  (five  days,  3,  9,  10,  17,  19, 

26,  27,  28,  33,  35,  40,  41,  43,  50)  (ten  days]!  4,  5,  6,  11.  13,  14, 
16,  18,  24,  29,  32,  37,  45)  (fourteen  days,  1,  47)  (twenty  days, 
2)  thereafter  file  a  declaration  and  give  bond  to  the  defendant 
in  the  issue,  47,  in  double  the  (appraised,  2,  32)  value  of  the 
property  claimed  (or  of  the  judgment,  if  it  be  less  than  that, 
32),  in  such  penal  sum  as  the  court  shall  direct,  with  security  to 
be  approved  by  the  court  (or  one  of  the  judges  thereof,  6,  9,  18, 
21,  29)  (or  the  prothonotary,  if  the  court  be  not  in  session,  4, 
10,  19,  2G,  27,  28,  35,  40,  41,  43),  conditioned  that  upon  the 
determination  of  the  issue  (such  of  the  goods  and  chattels 
claimed,  as  shall  be  determined  not  to  belong  to  the  claimant, 
shall  be  forthcoming  to  answer  the  execution  of  the  defendant 
in  the  issue,  1,  3,  4,  5,  6,  7,  9,  10,  11,  13,  14,  16,  17,  18,  19,  24, 

27,  28,  29,  33,  35,  37,  40,  41,  43,  45,  50),  the  appraised  value 
of  such  of  the  property  as  shall  be  found  not  to  belong  to  the 
claimant  shall  be  paid  to  the  execution  creditor,  to  the  extent  of 
his  judgment,  interest  and  costs,  and  such  other  costs  on  the 
interpleader  as  the  court  may  award.     2,  26,  32. 

1671.  (Whenever  a  rule  taken  by  the  sheriff  under  the 
Interpleader  Acts  is  made  absolute  by  the  court,  without  any 
special  order  or  direction,  a  (feigned)  issue  shall  be  framed  in 
such  case  to  determine  whether  the  right  of  property  in  the 
goods  levied  on  and  claimed,  or  any  part  thereof,  is  in  the 
defendant  in  the  execution,  or  in  the  claimant.  1, 20,  23,  30,  39.) 
In  such  issue  the  claimant  shall  be  plaintiff  (if  not  in  actual 
possession  of  the  goods  claimed  at  the  time  of  the  levy ;  but  if 
the  plaintiff  shall  be  in  actual  possession  of  the  goods  claimed 
at  the  time  of  the  levy,  he  shall  be  made  defendant,  and  the 
plaintiff  in  the  execution  shall  be  made  plaintiff,  12,  25,  44,  46, 
49,  but  the  wife  of  the  debtor,  claiming  property  seized  in  exe- 
cution as  the  property  of  her  husband,  will  always  be  made 
plaintiff  in  the  issue.   12,  20,  51).    Unless  otherwise  ordered,  the 
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plaintiff  in  the  issue  shall  file  a  declaration  within  (five  days, 
12,  46,  49,  51)  (ten  days,  15,  23,  30,  34,  44)  (fourteen  days,  1,  7, 
8,  21,  22,  36,  38,  39)  (twenty  days,  20,  25)  after  the  rule  is 
made  absolute  (after  notice  of  the  appointment  of  an  auditor, 
36),  and  within  the  same  time  give  bond  to  the  plaintiff  in  the 
execution  (in  double  the  (appraised,  15)  value  of  the  property 
daimed,  12,  23,  46,  49,  51,  or  the  amount  of  the  judgment, 
whichever  shall  be  least,  15)  (in  such  penal  sum  as  the  court 
shall  direct,  1,  7.  8,  20,  21,  25,  30,  34,  38,  39,  44),  with  security 
to  be  approved  by  the  court  or  one  of  the  judges  thereof  (or  the 
prothonotary  if  the  court  be  not  in  session,  12,  36,  46,  49,  51) 
conditioned  that  upon  the  determination  of  the  issue  such  of 
the  property  claimed  as  shall  be  found  not  to  belong  to  the 
claimant  shall  be  forthcoming  to  answer  the  process  of  the 
plaintiff  in  the  execution.  1,  7,  8,  12,  20,  21,  22,  23,  25,  30,  34, 
36,  38,  39,  44,  46,  49,  51. 

1672.  In  all  cases  where  the  rule  to  interplead  has  been 
discharged,  and  the  sheriff  has  been  ordered  to  withdraw  from 
the  possession  of  the  goods  and  chattels  leVied  on,  or  to  proceed 
with  his  levy,  no  action  shall  be  brought  against  the  sheriff  in 
respect  to  such  goods  and  chattels  unless  otherwise  ordered  by 
the  court.     5. 

1673.  As  soon  as  the  declaration  is  filed  and  bond  approved 
the  sheriff  shall  withdraw  from  the  possession  of  the  property 
claimed,  without  further  order,  2,  3,  4,  5,  9,  10,  11, 12,  13, 14,  15, 
J7,  18,  19,  20,  27,  28,  29,  30,  32,  33,  35,  37,  38,  40,  41,  43,  44 
45,  46,  49,  50,  51 ;  no  action  shall  be  brought  against  the  sheriff 
in  respect  to  the  said  property  ;  and  the  question  of  costs,  and 
all  further  questions  shall  be  reserved  until  after  the  trial  of 
the  said  issues,  1,  6,  7,  8,  21,  22,  23,  34,  39,  and  the  same  are  to 
be  tried  according  to  the  order  of  time  in  which  they  are 
directed.    20,  25. 

1674.  A  failure  to  give  bond  or  to  file  a  declaration  shall 
be  deemed  an  abandonment  of  the  claim  ;  and  a  failure  on  the 
part  of  the  defendant  to  join  issue  for  (ten  days,  2,  32)  (twenty 
days,  15),  after  notice  in  writing  of  declaration  filed,  shall  be 
deemed  an  abandonment  of  his  levy.    2,  15,  32. 

1675.  If  the  claimant  neither  files  his  declaration  nor  gives 
his  bond,  the  court  will,  on  motion,  order  the  sheriff  to  proceed 
with  the  execution,  and  that  the  claimant  be  barred  of  his  action. 
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etc.  30  (against  the  sheriff,  saving  his  right  of  action  against 
the  plaintiff  and  all  others.  6,  26).  If  he  files  his  declaration, 
but  neglects  to  give  his  bond,  the  court  will,  on  motion,  order 
the  sheriff  to  proceed  and  sell,  and  pay  the  money  into  court  to 
abide  the  result  of  the  issue.     6,  23,  26,  39 

1676.  If  the  claimant  neglects  to  file  his  declaration  (when 
plaintiff  in  the  issue,  20,  46,  49),  or  to  give  bond,  the  officer 
shall  proceed  with  the  execution,  47,  and  bring  the  proceeds 
into  court  to  abide  the  further  order  of  the  court,  3,  8,  9,  10, 
14,  17,  18,  19,  20,  21,  26,  27,  28,  29,  33,  35,  37,  40.  41,  43, 
46,  49,  50,  51,  and  the  claimant  will  be  barred  of  his  action  of 
trespass,  and  must  look  to  the  fund  alone.     4. 

1677.  Upon  failure  to  comply  with  the  rules  in  regard  to 
bond  and  narr,  no  execution  shall  be  issued  until  leave  has  been 
obtained  from  the  court,  by  the  plaintiff  or  the  sheriff,  on  a  rule 
before  the  judge.     38. 

1678  If  the  claimant,  when  required,  is  unable  to  give 
security  (or  neglects  when  plaintiff  to  file  his  declaration,  12) 
(upon  satisfactory  proof  of  that  fact,  by  affidavit  or  otherwise, 
within  the  time  limited  for  giving  bond,  15,  and  it  is  made  to 
appear  that  the  property  is  so  perishable  or  chargeable  as  to 
depreciate  materially  in  value  pending  trial,  48),  the  court  may 
order  the  officer  to  proceed  with  the  execution,  and  bring  into 
court  the  proceeds  of  the  property  claimed,  there  to  abide  the  event 
of  the  issue  and  the  further  order  of  the  court.  5,  11,  12, 13, 15, 
32,  45,  48. 

1679.  The  declaration  shallbe  in  the  following  form,  viz. : 
"A.  B.,  plaintiff,  complains  of  C.  D.,  defendant,  and  says  that 
heretofore,  to  wit,  on  the  day  of  (the  day  on 

which  the  execution  come  into  the  hands  of  the  sheriff)  the 
right  of  property  in  certain  goods  and  chattels,  viz. :  (here 
specify  the  property  claimed)  was  and  still  is  in  him ;  and  that 
the  defendant,  disregarding  said  right,  has  caused  said  goods 
and  chattels  to  be  levied  on  as  the  property  of  one  E.  F. ;  he, 
therefore,  brings  suit  to  determine  his  right  of  property  afore- 
said," To  which  the  defendant  shall  forthwith  plead,  in  sub- 
stance, that  the  right  of  property  in  said  goods  and  chattels  is 
not  in  the  plaintiff  as  alleged  in  his  declaration,  and  of  this  he 
putshimself  on  the  country,  5,  7,  11,12,  13,  15,19,20,21,24,26, 
28,  35,  37,  38,  39,  43,  45,  46,  47,  48,  49,  50,  51,  and  the  cause  shall 
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be  put  down  for  trial  (at  the  head  of  the  list,  9,  10,  40)  as  an 
issue  ordered  by  the  court.  8,  9,  10,  14,  16,  17,  18,  27,  29,  33, 
40,  41. 

1680.  The  declaration  in  such  issue  shall  be  a  statement  of 
the  plaintiff's  claim  of  property  in  the  goods  and  chattels,  6, 
setting  them  forth  with  their  value.  The  plea  of  the  defendant 
shall  be  "the  defendant  denies  the  allegations  in  the  plaintifif's 
statement''.     2. 

1681.  If  the  property  claimed  be  sold  by  order  of  the 
court  as  perishable,  and  the  proceeds  be  paid  into  court,  the 
claimant's  bond  shall  be  thereby  discharged.     3,  23,  39. 

1682.  The  defendant  shall  file  his  answer  within  five  days 
after  notice  of  the  filing  of  the  statement,  or  of  the  payment  of 
the  i)roceeds  of  the  goods  into  court.     6. 

1683.  After  an  issue  has  been  framed  and  bond  approved 
(the  claimant,  10,  16,  18,  21,  28,  29,  33,  35,  40,  50,  in  posses- 
sion of  the  property,  11,  13, 14,  17,  28, 37,  43,  45)  (either  party, 
8,  9,  12,  20,  46,  49,  51)  may  by  petition  and  with  notice  to  the 
adverse  party,  apply  to  the  court  for  an  order  to  sell  the  goods 
and  chattels  in  controversy  (or  any  part  thereof,  19)  on  the 
ground  that  they  are  perishable ;  whereupon  the  court,  if  the 
interest  of  the  parties  appears  to  require  it,  may  order  such 
property  to  be  sold  by  the  sheriff  or  other  officer,  and  the  pro- 
ceeds paid  into  court  to  abide  the  event  of  the  issue,  6,  24,  and 
when  this  is  done  it  shall  operate  as  a  satisfaction  of  the  bond 
given  by  the  claimant,  5,  8,  9,  10,  11, 12,  13,  14,  16,  17, 18,  19, 
20,  21,  27,  28,  29,  33,  35,  37,  40,  41,  43,  45,  46,  49,  50,  51,  if 
the  whole  of  the  property  be  sold  ;  and  if  only  a  portion  thereof 
be  sold  it  shall  operate  to  satisfy  the  claimant's  bond  pro 
tanto.     19. 

1684.  All  proceedings  under  this  rule  until  the  issue  is 
framed  shall  be  entered  upon  the  record  of  the  execution  by  the 
prothonotary.     15. 

1685.  The  question  of  costs,  and  all  further  questions,  shall 
be  reserved  until  after  the  final  confirmation  of  the  auditor's 
report  upon  the  facts,  or  the  trial  of  the  issue  when  demanded. 
After  the  claimant  shall  have  notice  of  the  application  of  the 
sheriff  or  other  officer,  no  action  shall  be  brought  against  the 
sheriff  or  other  officer  in  respect  to  such  goods  or  chattels. 
36,  44. 
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1686.  A  party  claiming  a  right  to  or  interest  in  the  subject- 
matter  of  the  controversy  as  aforesfiid,  iu  any  action,  may  be 
permitted  to  come  in  and  defend  and  interplead  to  the  action,  in 
the  same  manner  and  to  the  same  effect  as  hereinbefore  provided. 
4,  n,  20,  21,  28,  35,  36,  41. 

SHERIFF'S  SALES  AND  DEEDS 

[See  also  Execution  and  §J  662,  733-7*39,  741,  747,  748  and  761.] 

1687.  Notices  of  all  sheriff's  sales  of  real  estate,  containing 
a  brief  abstract  from  the  large  advertisements,  stating  the 
character  of  the  property,  as  whether  a  farm,  manufactory  or 
town  lot,  improved  or  unimproved,  the  township  or  borough 
where  located,  and  as  whose  property  to  be  sold,  shall  be  pub- 
lished by  the  sheriff  in  the  legal  periodical  of  the  court,  once  a 
week  for  three  successive  weeks  before  the  sale,  iu  addition  to 
the  advertisements  now  required  by  law.    2. 

1688.  The  advertisement  by  the  sheriff  of  writs  of  vendi- 
tioni exponas  (or  fieri  facias  against  real  estate,  where  inqui- 
sition and  condemnation  have  been  waived)  and  levari  facias, 
under  the  Acts  of  Assembly  relating  to  executions,  shall  be  three 
times  in  the  legal  periodical  of  the  court,  and  once  a  week  for 
three  successive  weeks  in  two  daily  newspapers,  and  the  first 
advertisement  in  said  daily  new.spaper  shall  not  be  less  than 
twenty-one  days  before  the  day  of  sale.     1,  32. 

1689.  The  newspapers  in  which  notice  is  to  be  given  by 
advertisement  of  sales  of  land  by  the  sheriff  or  coroner,  shall  be 
the  two  newspapers  at  the  county  seat  having  the  largest  bona 
fide  circulation  in  the  county,  and  representing  the  two  leading 
political  organizations  in  the  State.     22. 

1690.  It  shall  be  the  duty  of  the  sheriff  to  include  in  his 
advertisement  of  any  and  every  sale  of  real  estate,  a  notice  to 
all  parties  interested  in  the  distribution  of  the  proceeds,  of  the 
time  when  the  same  will  be  made.     23. 

1691.  The  abstract  required  to  be  published  in  the  legal 
newspaper  shall  contain  the  names  of  the  parties,  the  kind  of 
writ,  the  term  and  number  of  the  case,  the  name  of  the  attorney, 
the  quantity  of  land,  and  the  township,  borough  or  city  in 
which  the  premises  are  situated,  with  the  ward,  street,  road, 
etc.,  on  which  it  is  located,  and  no  more.     32. 
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1692.  Id  do  case  shall  the  list  of  sheriff's  sales  be  divided, 
but  each  aewspaper  selected  for  their  publicatioD  shall  coDtaiD 
the  CDtire  list.     24. 

1693.  WheDever  the  sheriff  shall  make  sale  of  aoy  real 
-estate,  he  shall  exhibit  at  the  sale  the  written  coDditioDS  thereof, 
and  the  purchaser  shall  sigD  a  note  thereon  statiog  the  sum  at 
which  he  became  the  purchaser.  18.  No  deed  shall  be  acknowl- 
•edged  until  the  conditions  of  sale  (and  the  process  on  which  the 
sale  was  made,  6,  28,  30,  35)  shall  be  exhibited  to  the  court,  6, 
28,  30,  35,  and  the  prothonotary  shall  certify  that  the  process 
upon  which  the  same  was  made  has  been  returned  and  filed.  37. 

1694.  All  sales  of  real  estate  by  the  sheriff  shall  be  held  at 
the  sheriff's  office,  unless  the  defendant,  before  the  advertise- 
ments are  prioted,  shall  require  the  same  to  be  held  on  the  prem- 
ises, in  which  event  the  sale  shall  be  held  in  the  first  instance 
on  the  premises,  with  liberty  to  adjourn  the  same  to  thesheriff^s 
office,  if  deemed  necessary.     3. 

1695.  Whenever  an  equitable  ioterest  of  a  defendant  is  sold, 
subject  to  purchase  money  due  the  vendor  of  the  land,  the  sheriff 
shall  state  the  same  as  near  as  may  be  in  the  conditions  of  the 
sale,  and  if  the  vendor  who  claims  such  lien  assisted  in  procur- 
ing said  sale,  or  if  he  by  himself,  or  his  agent,  shall  be  a  bidder 
at  such  sale,  it  shall  be  his  duty  to  inform  the  sheriff  of  the 
ramount  of  his  claim,  so  that  it  may  be  inserted  in  the  con- 
ditions.    6. 

1696.  First. — Returos  by  the  sheriff  upoD  process  for  the 
sale  of  real  estate,  made  in  pursuance  of  the  Act  of  Assembly 
•entitled  **  An  Act  relative  to  lien  creditors  becoming  purchasers 
at  judicial  sales  and  for  other  purposes",  passed  the  28th  day  of 
April,  1846,  shall  be  read  in  open  court  (on  the  Saturday 
{Monday,  8)  next  following  the  day  on  which  the  return  shall 
be  made,  1,  8,  28)  (on  the  fourth  Monday  of  the  term  unless  the 
■court  designate  another  day.     21.) 

Second. — (The  sheriff  shall  on  the  day  when  his  return  is 
read  in  court  give  notice  thereof  to  all  persons  who  have  notified 
him  that  they  claim  an  interest  in  the  proceeds  of  any  real  estate 
returned  sold  as  aforesaid,  1,  23)  and  any  of  such  persons  may 
-file  exceptions  to  the  right  of  the  purchaser  mentioned  in  the 
return,  to  the  said  proceeds  or  any  part  thereof,  but  such  excep- 
tions must  be  founded  upon  material  facts  in  dispute,  the  nature 
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and  character  of  which  must  be  set  forth  and  verified  bv  a  IB- 
davit,  or  upon  some  matter  of  law  appearing  of  record. 

Third, — Exceptions  to  the  right  of  the  purchaser  to  the 
proceeds  of  any  sale  as  aforesaid,  must  be  filed  with  the  pro- 
thonotary,  on  or  before  the  Wednesday  (Monday,  21)  next 
following  the  day  on  which  the  return  of  sale  shall  have  been 
read  as  aforesaid,  but  not  later. 

Fourth, — The  party  filing  exceptions  as  aforesaid  shall 
thereupon  enter  of  course,  in  the  office  of  the  prothonotary,  a 
rule  upon  the  purchaser  to  show  cause  why  the  sale  should  not 
be  set  aside,  which  rule  shall  be  made  returnable  on  the  Satur- 
day next  following  the  day  upon  which  the  exceptions  shall  be 
filed  as  aforesaid,  of  which  rule  he  shall  forthwith  give  notice 
to  the  purchaser  or  his  attorney. 

Fifth. — (On  the  return  of  the  rule  entered  as  aforesaid,  1, 
23)  if  the  exceptions  are  deemed  sufficient,  the  court  will  appoint 
an  auditor  to  make  a  report  of  distribution  of  the  proceeds  of 
the  sale,  or  direct  an  issue  to  determine  the  validitv  of  the  lien 
of  the  purchaser,  if  the  case  shall  require  it,  and  thereupon  all 
further  proceedings  under  such  rule  shall  be  stayed  until  the 
report  of  the  auditor  shall  be  made  and  approved  by  the  court, 
or  the  issue  directed  as  aforesaid  shall  be  determined.  If  the 
exceptions  are  insufficient,  the  court  will  dismiss  the  same  and 
discharge  the  rule. 

Sixth. — The  report  of  an  auditor  appointed  as  aforesaid, 
shall  be  subject  to  the  rules  applicable  to  the  reports  of  auditors 
distributing  the  proceeds  of  sheriff's  sales  in  other  cases.  And 
the  party  in  whose  favor  the  verdict,  on  an  issue  directed  as 
aforesaid,  shall  have  been  rendered,  shall  be  entitled  to  enter 
judgment  thereon,  according  to  the  rules  applicable  to  verdicts 
in  other  cases. 

Seventh, — If  it  shall  be  the  judgment  of  the  court  upon  the 
report  of  the  auditor  appointed  as  aforesaid,  or  upon  the  verdict 
of  a  jury,  that  the  purchaser  is  not  entitled  to  receive  the  pro- 
ceeds of  the  sale,  or  any  part  thereof,  the  rule  entered  as  afore- 
said shall  become  absolute  of  course,  at  the  expiration  of  ten 
days  after  the  report  has  been  confirmed  or  judgment  entered,, 
unless  the  purchaser  shall,  within  that  time,  pay  or  cause  to  be 
paid  to  the  sheriff  who  made  the  sale,  the  whole  of  the  purchase 
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nioDey,  or  so  much  thereof  as  it  shall  be  adjudged  he  is  Dot 
eatitled  to  retain. 

Eighth. — If  no  exceptions  shall  be  filed  as  aforesaid, or  if  the 
exceptions  shall  be  dismissed  bj  the  court,  or  it  shall  be  other- 
wise determined  that  the  purchaser  ia  entitled  to  the  proceeds 
of  the  sale,  or  if  the  purchaser  shall  pay  the  purchase  money 
or  such  part  thereof  as  may  be  adjudged  to  be  payable  by  him, 
the  sherifif  shall  be  allowed  to  acknowledge  his  deed  for  the 
estate  sold  as  aforesaid,  and  deliver  the  same  to  the  purchaser 
thereof  on  the  following  Saturday,  or  on  any  other  subsequent 
day  appointed  by  the  court  for  the  acknowledgment  of  sheriff's 
deeds,  unless  a  motion  shall  be  pending  to  set  aside  the  sale 
for  irregularity  of  the  proceedings,  or  for  some  other  cause. 
1,  8,  21,  2;<. 

1697.  Returns  made  by  the  sheriff  of  his  proceedings  in 
pursuance  of  the  second  section  of  the  Act  relative  to  lien  cred- 
itors becoming  purchasers  at  judicial  sales,  and  for  other  pur- 
poses, passed  April  20,  1846,  shall  be  read  in  open  court,  (on 
the  days  fixed  for  the  acknowledgment  of  sheriff's  and  coroner's 
deeds,  15,  32)  at  the  opening  of  the  session  thereof  next  after 
the  filing  of  such  return.     22. 

1698  Notice  of  special  returns  shall  be  given  on  Mondays 
of  regular  terms,  at  motion  time,  and  shall  be  read  on  Thursday, 
and  exceptions  thereto  may  be  filed  at  any  time  prior  to 
ftcknowledflfment  of  sheriff's  deeds.     20. 

1699.  Where  the  purchaser  of  real  estate  at  a  sheriff's  sale 
is  a  lien  creditor,  and  his  receipt  has  been  taken  pursuant  to  the 
first  section  of  the  Act  of  20th  April,  1846,  the  return  of  sale 
shall  be  read  in  open  court  on  Saturday  of  the  first  week  of  the 
term.  And  if  the  right  of  the  purchaser  to  the  money  men- 
tioned in  said  return  be  not  then  questioned  or  disputed,  the 
sale  will  bo  confirmed.    39. 

ITOO.  In  all  cases  in  which  anv  lien  creditor  shall  become 
the  purchaser  of  any  real  estate  at  sheriff's  sale,  and  his  right  to 
any  money  receipted  for  by  him  to  the  sheriff,  agreeably  to  the 
Act  of  20th  April,  1846,  shall  be  questioned  or  disputed  by  any 
person  interested,  the  party  so  questioning  or  disputing  the 
same,  his  agent  or  attorney,  shall,  before  any  auditor  shall  be 
appointed  by  the  court  pursuant  to  the  provisions  of  the  second 
section  of  said  Act,  present  to  the  court  and  file  of  record  a 


654        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PLEAS 

Statement  under  oath  or  aflBrmation,  setting  forth  the  nature  of 
his  interest,  and  that  he  verily  believes  from  his  own  knowledge, 
or  reliable  information  communicated  to  him,  that  there  are 
good  reasons  for  so  questioning^  or  disputing  the  right  of  said 
purchaser  to  the  money  so  receipted  for  by  him,  and  set  out  in 
the  return  of  sale.     7,  38 

ItOl.  All  special  returns  of  purchases  by  lien  creditors, 
unless  objected  to  by  a  party  interested,  shall  be  read  in  open 
court,  and  marked  by  the  prothonotary  confirmed  absolutely. 
But  if  objections  be  made,  the  return  shall  be  marked  confirmed 
nisi,  and  if  no  exceptions  be  filed  on  or  before  the  following 
Saturday,  the  same  shall  be  marked  confirmed  absolutely.  If 
exceptions  be  filed  they  shall  be  immediately  placed  on^the  cur- 
rent argument  list,  subject  to  the  further  action  of  the  court.  18. 

IT02.  In  all  cases  where  special  returns  of  the  sheriff,  or 
other  officer,  are  authorized  by  law  they  shall  be  read  in  open 
court,  3,  on  Saturday  mornings  of  the  first  and  second  weeks  of 
the  term,  and  the  reading  thereof  shall  be  noted  on  the  writ, 
process,  or  other  authority  to  make  sale,  and  on  the  minutes  of- 
the  prothonotary.     5,  t,  H,  29. 

n03.  Upon  the  reading  of  a  special  return  the  same  shall 
be  confirmed  nisi,  which  confirmation  shall  become  absolute 
unless  exceptions  shall  be  filed  within  (three  days,  7)  (four  days, 
6,  29)  (five  days,  3,  14)  (ten  days.  5  10,  17).  Exceptions  not 
founded  on  matters  of  record  shall  be  verified  by  affidavit,  other- 
wise they  shall  be  treated  as  not  having  been  filed.  3,  5,  17. 
The  deed,  if  acknowledged,  shall  be  held  by  the  sheriff  and  not 
delivered  until  final  confirmation  of  the  sale.     6,  7. 

1704.  In  all  cases  where  special  returns  of  sale  have  been 
made,  and  acknowledgment  of  deed  in  open  court  is  necessary, 
the  acknowledgment  shall  be  taken  when  the  special  return  is 
read,  and  if  no  exceptions  shall  have  been  filed  to  the  special 
return  within  ten  davs,  the  deed  shall  be  recorded  without 
further  order ;  but  if  exceptions  have  been  filed  the  deed  shall 
be  held  bv  the  officer  until  the  sale  is  set  aside,  or  the  court  shall 
order  and  direct  the  deed  to  be  delivered.     17. 

1705.  When  application  is  made  to  set  aside  a  sheriff's  sale 
of  land,  the  reasons  therefor  must  be  filed  on  or  before  the  fourth 
day  of  the  terra  to  which  the  process  is  returnable,  except  when 
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the  sale  is  made  on  a  day  subsequent  thereto,  in  which  case  they 
shall  be  filed  on  or  before  the  second  Monday  of  the  term.     22. 

1706.  Application  to  set  aside  sheriflPs  sales  may  be  pre- 
sented on  any  motion  day  after  sale,  but  in  case  of  sale  of  real 
estate  not  later  than  the  time  fixed  for  acknowledgment  of 
sheriflf's  deeds ;  and  in  sales  of  personal  property  rules  to  show 
cause  must  be  applied  for  and  notice  thereof  given  to  the  sheriff 
within  five  days  after  the  sale.     16. 

1707.  The  party  making  application  as  aforesaid  shall  be 
entitled,  upon  cause  shown,  to  a  rule  upon  the  purchaser  to  show 
cause  why  the  sale  should  not  be  set  aside,  which  rule  shall  be 
returnable  on  the  next  argument  day,  and  he  shall  forthwith 
give  notice  of  said  rule  to  the  purchaser  or  his  attorney.     21. 

1708.  If  there  be  any  defect  of  description,  or  misdescrip- 
tion, of  property  advertised  to  be  sold  on  any  fi.  fa.,  vend,  ex.,  or 
lev.  fa.,  the  party  objecting  thereto  shall  serve  notice  thereof 
on  the  sheriff  or  coroner  at  or  before  the  day  advertised  for  the 
sale,  and  no  motion  to  set  aside  a  sale,  or  stay  proceedings, 
grounded  upon  such  defect  or  misdescription  in  the  advertise- 
ment, will  be  heard  unless  notice  be  so  given,  40,  and  the  motion 
made  on  the  first  day  the  court  sits  after  such  notice.     18,  36. 

1709.  If  satisfied  of  the  defect,  or  misdescription,  the  sheriff 
or  coroner  may  return  the  property  unsold  because  thereof,  and 
annex  the  notice  to  the  writ,  unless  required  to  proceed  by  the 
party  issuing  the  writ,  in  which  event  the  sale  shall  be  made  at 
his  risk  and  costs,  if  the  same  be  set  aside  ;  but  if  not  so  required, 
and  the  sale  be  made  by  such  officer,  and  afterwards  set  aside,  it 
shall  be  at  his  cost.     18,  36,  40. 

1710.  When  application  is  made  for  stay  of  execution  on 
the  ground  of  misdescription  of  property,  the  affidavit  upon 
which  such  application  is  based  shall  contain  an  amended  or 
corrected  description  of  the  property,  and  such  description  shall 
thereafter  be  conclusive  on  the  defendant  in  the  case.     11,  45. 

1711.  No  motion  to  open  a  sheriff's  sale  of  real  estate  will 
be  entertained  unless  made  by  or  on  behalf  of  a  party  interested, 
at  the  first  opportunity  therefor,  and  which  motion  shall  be 
accompanied  by  an  offer  made  in  writing,  by  some  responsible 
person,  to  raise  the  biddings  at  least  twenty-five  per  cent.,  or 
to  such  other  sum  as  to  the  court  shall  seem  proper  under  the 
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circumstances  of  the  case,  8,  30,  which  offer  shall  be  filed  of 
record,  and  shall  be  in  the  following  form;  to  wit: 

*'A.  B.  vs.  C.  D. 

"  I  hereby  agree  that  the  real  estate  struck  down  by  the 
sheriff  on  ,  at  the  sum  of  $  , 

under  the  above  stated  writ,  if  put  up  again  at  public  sale  shall 
be  started  at  $  ,  which  is  my  bid  for  the  same. 

1712.  Before  the  acknowledgment  of  any  deed  executed 
by  the  sheriff  for  lands  or  tenements  sold,  the  process  under 
which  such  sale  shall  have  been  made  shall  be  duly  returned 
and  filed  with  the  prothonotary.  1,  4,  8,  9,  10,  11,  13,  14,  15, 
16,  18,  19,  20,  22,  23,  24,  25,  26,  32,  33,  34,  36,  39,  40,  41,  43, 
44.45,46,47,49. 

1713.  [Each  court  fixes  a  special  time  for  the  acknowledg- 
ment of  sheriff's  and  coroner's  deeds,  reserving  the  right  to  fix 
other  special  times  by  notice  given  according  to  the  provisions 
of  the  97th  Section  of  the  Act  of  16th  June,  1836.] 

1714.  Whenever  objection  shall  be  made  to  the  acknowl- 
edgment of  a  sheriff's  deed,  the  prothonotary  shall  note  the 
same  on  the  minutes,  stating  by  whom  and  on  whose  behalf 
such  objection  is  made,  and  unless  exceptions  are  filed  (at  the 
time  and  entertained  by  the  court,  14,  27,  36)  (on  or  before  the 
first  day  of  the  term,  9,  41)  (before  the  next  Saturday,  5,  6, 18, 
37,  48)  (within  two  days  thereafter,  4,  30)  (within  four  days, 
7,  29)  (within  five  days  thereafter,  3,  19)  such  objections  shall 
be  dismissed,  36,  41  (and  when  exceptions  are  founded  upon 
matters  not  appearing  of  record,  they  shall  be  verified  by  affi- 
davit, otherwise  they  shall  be  of  no  effect.  3,  5,  9,  30).  If 
exceptions  are  filed,  the  case  shall  be  immediately  placed  upon 
the  argument  list,  4,  5,  6,  7.  14,  18,  27,  29,  37,  48,  and  the 
court  may  allow  additional  exceptions  to  be  filed  at  any  time, 
if  the  same  are  necessary  to  do  justice  to  the  parties.     19. 

1715.  The  acknowledgment  of  any  particular  sheriff's  deed 
may  be  continued,  by  order  endorsed  thereon,  to  a  day  certain, 
for  cause  shown  to  the  court.     30. 

1716.  Deeds  may  be  acknowledged  by  the  sheriff  in  vaca- 
tion, after  one  week  has  elapsed  from  the  return  day  of  the  writ 
of  execution,  upon  written  notice  being  posted  in  the  prothono- 
tary's  office  for  five  days  prior  to  the  time  of  acknowledgment, 
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specifying'  the  names  of  the  parties  to  the  execution,  the  name 
of  the  purchaser  of  such  real  estate,  and  the  time  at  which  the 
acknowledgment  is  to  be  made,  and  upon  proclamation  made 
in  open  court.     29. 

1717.  The  sheriff  must  post  in  his  office  the  notice  required 
by  Act  of  Assembly  that  a  deed  is  to  be  acknowledged,  and 
also  like  notice  that  a  decree  of  distribution  will  accompany  the 
deed.     10. 

1718.  Whenever  it  shall  be  necessary  to  present  a  deed  by 
the  sheriff  for  acknowledgment  at  any  other  time  than  on  the 
day  fixed  by  the  foregoing  section,  the  same  shall  be  only 
acknowledged  after  (four  days,  7)  (eight  days,  23)  notice, 
signed  by  the  sheriff,  and  posted  in  his  and  the  prothonotary's 
office,  that  such  deed  will  be  presented  for  acknowledgment  in 
open  court,  on  a  day  and  hour  to  be  specifically  specified  in  said 
notice,  which  shall  also  contain  a  sufficient  description  of  the 
premises  to  identify  the  same,  and  the  names  of  the  purchaser 
and  the  defendant  in  the  execution.     7,  23. 

1719.  When  the  execution  on  which  the  sale  is  made  shall 
have  issued  out  of  another  court,  or  the  acknowledgment  is 
intended  to  be  made  at  a  time  different  from  that  appointed 
by  rule,  the  notice  to  be  given  to  the  parties  to  the  execution  in 
the  former  case,  or  set  up  in  the  prothonotary's  office  in  the 
latter,  as  provided  for  by  the  97th  Section  of  the  Act  of  16th 
June,  1826,  shall  be  given  or  set  up  at  least  ten  days  before  the 
day  the  deed  is  offered  for  acknowledgment,  and  shall  be  pre- 
sented to  the  court  with  a  return  of  the  officer  of  the  service,  or 
setting  up  thereof,  made  under  his  oath  of  office.     16,  36,  42. 

1720.  No  acknowledgment  will  be  allowed  or  received 
(where  objection  is  made,  28,  30,  35)  if  before  the  deed  is 
offered  for  acknowledgment,  (it  shall  appear  to  the  court 
by  affidavit  or  otherwise,  *  that,  6,  37,  48)  the  judgment 
by  virtue  of  which  the  property  wa&  sold  has  been  ac  ually 
paid  (or  payment  thereof  legally  tendered,  6,  37,  48),  and  that 
said  judgment  ought  to  be  satisfied.  6,  18,  28,  30,  37,  48. 

1721.  All  sheriff's  deeds  hereafter  acknowledged  shall  be 
recorded  by  the  prothonotary  in  the  sheriff's  deed  book  in 
words  at  length.     1,  8. 

SPECIAL  RETURNS 

[See  Sheriff's  Sales  and  Deeds.] 
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STENOGRAPHERS 

[See  also  H  1005  and  1006.] 

1722.  Every  order  of  the  court  for  a  transcript  of  the  ste- 
nographer's notes  shall  be  reduced  to  writing  and  signed  by  the 
judge  presiding  at  the  taking  of  the  notes ;  so,  also,  if  after  trial 
counsel  desire  such  transcript,  the  request  therefor  shall  be 
reduced  to  writing  and  signed  by  the  counsel.  Except  where 
an  appeal  is  taken  to  the  Supreme  Oourt,  if  after  the  trial  no 
order  or  request  is  made  as  aforesaid,  the  stenographer  shall  be 
excused  from  making  a  transcript  of  his  notes.     3. 

1723.  The  stenographer's  report  of  the  proceeding,  upon 
the  trial  shall  not  be  transcribed  and  filed  at  the  expense  of  the 
county  (except  as  otherwise  expressly  provided  by  law)  with- 
out a  special  order  of  the  court  (but  this  rule  shall  not  apply 
where  an  appeal  has  been  taken,  47),  and  in  no  case  without 
having  been  first  submitted  to  the  judge  and  approved  by  him. 
When  filed,  notice  shall  be  given  by  the  stenographer  to  the 
counsel  in  the  case,  and  unless  exceptions  to  its  correctness  be 
filed  within  four  days  after  such  notice,  the  said  report  shall  be 
taken  to  be  correct.  When  exceptions  are  filed  the  prothono- 
tary  shall  put  the  case  upon  the  argument  list.  If  the  excep- 
tions relate  to  the  testimony,  and  the  counsel  fail  to  agree,  the 
trial  judge  shall  decide.  If  the  exceptions  be  to  the  charge,  the 
opinion  of  the  trial  judge,  assented  to  by  counsel  on  one  side, 
shall  be  final.     32. 

1724.  The  official  stenographer  is  hereby  excused  from  the 
duty  of  transcribing  his  notes  after  trial,  and  furnishing  tran- 
scripts thereof,  unless  specially  directed  by  the  court  so  to  do; 
except  in  cases  where  appeals  have  been  taken  to  the  Supreme 
Court,  in  which  cases  he  shall  forthwith  transcribe  his  notes 
and  file  them  of  record  without  any  further  order.     12. 

1725.  In  all  cases  in  which  stenographic  notes  arc  taken 
on  the  trial  of  any  cause,  the  discretion  of  the  court  to  excuse 
the  stenographer  in  copying  in  long  hand  the  notes  taken,  will 
be  considered  exercised  and  the  consent  of  counsel  given,  unless, 
before  the  end  of  the  term  at  which  the  case  is  tried,  the  coun- 
sel who  desires  to  refuse  to  consent  shall,  in  writing,  give  notice 
that  he  refuses  to  consent  to  the  stenographer  being  excused : 
Provided,  that  this  rule  shall  not  be  held  or  construed  to  affect 


ALEX.   SIMPSON,   JR.  669 

any  cause  wherein  a  writ  of  error  or  appeal  is  taken,  or  where 
the  court  shall  order  the  notes  to  be  filed  by  the  stenographer.   1 6. 

1726.  The  stenographer  shall  be  excused  from  filing  long- 
band  copies  of  his  notes  of  evidence  and  the  charge  of  the  court 
in  all  cases,  unless  within  four  days  after  the  verdict  rendered, 
or  judgment  entered  in  cases  tried  without  jury,  the  court,  upon 
motion,  shall  grant  a  rule  on  him  to  file^the  same.     4,  37. 

1727.  The  compensation  of  stenographers,  appointed  under 
section  6  of  an  Act  entitled  "An  Act  directing  the  appointment  of 
stenographers  in  the  several  civil  courts  of  this  Commonwealth'', 
etc.,  approved  May  24th,  188T,  P.  L  199,  by  any  examiner, 
master,  referee,  commissioner  or  auditor  appointed  by  the  court 
in  any  suit,  action  or  proceeding  therein  pending,  when  not 
fixed  by  agreement  in  writing,  shall  be  as  follows :  Fifty  cents 
per  hour  for  time  spent  in  attending  hearings,  at  which  the 
stenographer's  presence  shall  be  required,  and  nine  cents  per 
folio  of  one  hundred  words  for  transcribing  evidence,  when 
such  transcription  is  required  by  said  examiner,  master,  referee, 
commissioner  or  auditor.  If  either  party  shall  require  it,  the 
stenographer  shall,  in  transcribing,  provide  carbon  copies  for 
each  party,  at  the  rate  of  one  cent  per  folio  for  one  hundred 
words  for  each  copy ;  in  addition  thereto  the  stenographer  shall 
receive  all  travelling  expenses  reasonably  incurred  in  pursuance 
of  his  appointment.     11. 

1728.  The  stenographer  shall  note  upon  the  record  the 
time  spent  at  each  session,  and  his  bill  shall  be  submitted  to 
the  examiner,  master,  referee,  commissioner  or  auditor  for 
approval.     11. 

STUDENTS 

[See  Attorneys.] 


SUBPGBNAS 

[See  also  Attachments  for  Witnesses  and  Divorce.] 

1729.  No  subpoena  duces  tecum  for  a  public  record  or 
paper  (or  for  books  and  papers  quasi  public,  as  bank,  pipe  line 
and  railroad  books,  14,  17,  18,  36,  50)  shall  be  issued  without 
a  special  order  of  the  court  or  one  of  the  judges  thereof,  on 
cause  shown,  1,  5,  8, 14, 16, 16, 17,  20,  23,  24,  25,  46,  47,  49,  50, 
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and  no  order  will  be  made  for  a  subpoena  duces  tecum  in  such 
case,  wherever  an  exemplification,  certified  or  attested  copy  is 
competent  primary  evidence,  except  in  very  special  cases,  such 
as  alleged  forgery,  alteration,  etc.     18,  36. 

1730.  A  subpoena  duces  tecum  may  issue  to  the  prothon- 
otary  to  produce  any  record  before  auditors,  arbitrators  or 
referees,  but  it  shall  not  be  returnable  at  any  other  place  than 
the  county  seat,  where  the  office  of  the  prothonotary  is 
kept.     33. 

1731.  Subpoenas  for  persons  as  witnesses  (known  to  be 
such,  and,  23)  residing  within  the  county  shall  betaken  at  least 
five  days  (four  days  16,  39)  previous  to  the  day  assigned  for  the 
trial  of  the  action  in  which  their  attendance  shall  be  required,  or 
such  action  shall  not  be  continued  on  account  of  the  absence  of 
any  such  witness,  if  he  were  or  might  be  found  at  his  residence 
within  that  period.  But  this  rule  shall  not  dispense  with  the 
obligation  to  take  the  deposition  of  any  such  witness  where  the 
party  requiring  his  attendance  knows  previously  to  that  period 
that  such  witness  intends  to  be  absent  from  the  couutv  at  the 
time  of  the  trial.     1,  16,  23,  39. 

1732.  Subpoenas  in  cases  on  the  trial  list  will  be  made 
returnable  at  10  A.M.  ofMonday,and9  A.M.  of  Tuesday,  Wed- 
nesday, and  Thursday  of  each  week,  according  to  the  position 
of  the  cases  upon  the  list,  and  the  direction  of  the  court  to  the 
prothonotary  on  the  settlement  of  the  same.     23. 

1733.  For  each  week  subpoenas  for  the  first  six  cases  on  the 
trial  list  shall  be  returnable  on  Monday  at  2  M.,  and  the  next 
succeeding  six  cases  on  Wednesday  at  9  A.  M.,  and  for  the 
remainder  of  the  list  on  Fridav  at  9  A.  M.,  unless  otherwise 
specially  ordered.     13. 

1734.  Subpoenas  in  all  cases  upon  the  several  day  lists  after 
Monday  shall  be  made  returnable  on  the  day  preceding  the  day 
fixed  for  trial.     4. 


SURVEYS 

[See  Experts.] 
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SUPREME  COURT  PAPER  BOOKS 

1735.  A  copy  of  each  paper  book  prepared  for  use  in  the 
Supreme  Court,  in  any  case  beard  and  determined  in  either  of 
the  courts  of  this  county,  shall  be  filed  in  the  law  library,  and 
one  delivered  to  each  of  the  judges  of  the  court.  19. 

1736.  In  every  case  taken  by  writ  of  error,  appeal  or  certi- 
orari to  the  Supreme  Court,  the  attorney  for  the  plaintiff  in 
error  shall  at  the  time  he  serves  his  paper  book  on  the  defend- 
ant in  error,  leave  two  copies  with  the  prothonotary,  one  to  be 
filed  in  the  case,  and  the  other  for  the  judge.  The  attorney  for 
the  defendant  in  error  shall  in  like  manner  file  two  copies  of  the 
paper  book  of  the  defendant  in  error,  at  the  time  he  serves  a  copy 
on  the  plaintiff  in  error.  The  record  shall  not  be  certified  until 
this  rule  is  complied  with  by  the  attorney  for  the  plaintiff  in 
error.     16. 

1737.  It  shall  be  the  duty  of  the  prothonotary  to  promptly 
deliver  to  the  judge  the  copies  intended  for  him.     16. 


TERMS  OF  COURT 

1738    [The  terms  of  court,  if  deemed  by  any  one  to  be  use- 
ful, can  be  found  in  Pepper  &  Lewis'  Digest,  page  734.] 


TIME 

1739.  When  by  rule  of  court  so  many  days  notice  is 
required  to  be  given,  the  day  on  which  the  notice  is  served 
shall  be  included  in  the  computation.     39. 

1740.  The  time  within  which  anv  act  shall  be  done  under 
these  rules,  shall  be  computed  by  excluding  the  day  from  which  the 
count  is  made,  and  (including  the  day  on  which  it  is  to  be  done, 
except  when  the  act  is  to  be  done  within  a  certain  time,  as 
within  the  first  four  days  of  the  term,  6,  18,  37,  48)  and  time 
shall  be  computed  as  provided  by  the  Act  of  20th  June, 
1883.     16. 

1741.  In  the  computation  of  time  under  these  rules  of 
practice,  the  interval  between  the  service  of  any  notice  and  day 
of  appearance,  or  any  other  interval,  shall  be  computed  by 
reckoning  the  first  day,  or  day  of  service  of  notice  inclusive,  and 
the  last  day  or  day  of  appearance  exclusive,  11,  26,  27,  33,  34, 
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40,  42,  43,  44;  (and  any  period  from  and  after  any  term  shall 
be  computed  from  the  first  day  of  the  term.  28,  35,  36,  41). 
When  the  day  of  appearance  falls  on  Sunday  or  a  legal  holiday, 
the  party  will  have  the  following  day  to  appear,  plead,  etc.    14, 

n,  47,  60. 

TRESPASS 

[See  Pleading.] 


TRIAL 

[See  Trials.] 

TRIAL  BY  THE  COURT 

1742.  The  rules  relative  to  trial  by  jury,  so  far  as  applica- 
ble, shall  apply  to  suits  in  equity  and  actions  at  law,  in  which 
trial  by  jury  is  waived,  and  which  are  not  referred  by  the  parties. 
But  all  such  cases  shall  be  placed  on  the  trial  list  after  the  cases 
for  trial  by  jury,  unless  specially  ordered  otherwise.     37. 

1743.  The  prothonotary  will  set  down  any  cause  which  is 
to  be  tried  by  the  court  without  a  jury,  for  trial  on  any  argu- 
ment or  motion  day,  at  the  request  of  either  party,  and  proof  of 
notice  to  the  opposite  party  or  his  attorney  fifteen  days  prior 
to  said  day.  When  so  set  down,  such  cases  shall  have  prece- 
dence of  argument  cases,  but  not  of  trial  by  jury,  or  motions 
on  regular  motion  days.     37. 

1744.  When  the  cause  is  submitted  to  the  court  for  trial 
without  a  jury,  it  may  be  tried  at  any  succeeding  stated  argu- 
ment court,  which  will  allow  thirty  days  notice  of  the  intention 
to  try  the  cause,  which  must  be  given  unless  a  shorter  notice 
is  agreed  to,  or  upon  application  of  both  parties  the  court  or 
judge  will  fix  a  convenient  day  for  the  trial,  and  notice  of 
trial  need  not  in  such  case  be  given.     16,  28,  39. 

1745.  In  trials  before  the  court  without  a  jury,  immediately 
after  the  arguments  are  concluded,  counsel  on  each  side  shall 
hand  to  the  trial  judge  a  plainly  w^ritten  brief  in  two  divisions  ; 
one  division  shall  contain  a  statement  divided  into  paragraphs 
of  the  facts  as  claimed  by  the  parties  respectively,  each  para- 
graph covering  but  a  single  fact,  to  which  shall  be  added  a 
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reference  by  pages  to  the  evidence  relied  on  as  establishing  it ; 
the  other  division  shall  contain  a  statement  of  the  several 
propositions  of  law,  stated  separately,  which  the  judge  is  asked 
to  affirm,  and  under  each  proposition  the  authorities  relied  on  as 
supporting  it  shall  be  given.     3,  29. 

1746.  A  book  similar  to  the  **  watch  book"  shall  be  pro- 
vided by  the  prothonotary,  in  which  equity  cases,  and  cases 
for  trial  by  the  court,  without  a  jury,  shall  be  set  down  by 
either  party  at  least  three  weeks  before  the  first  day  of  the  trial 
week,  at  which  time  a  list  of  the  cases  shall  be  made  out  by  the 
prothonotary.     9. 

TRIAL  LISTS 
[See  also  J  {635,  965,  992,  1576  and  1577.] 

1747.  [In  a  number  of  the  counties  a  book  is  kept  in  which 
shall  be  entered  by  the  parties,  their  attorneys,  or  the  pro- 
thonotary, the  cases  which  are  at  issue.  This  book  is  variously 
called  the  watch  book,  trial  order  book,  issue  docket,  issue  list 
or  calendar.] 

1748.  When  a  cause  is  put  at  issue,  it  shall,  of  course,  be 
deemed  the  request  of  the  parties  that  the  same  shall  be  reached 
and  tried  as  provided  by  law.     7. 

1749.  No  case  shall  be  placed  upon  the  trial  list  which  is 
not  at  issue,  1,  2,  8,  12,  24,  26,  28,  35,  42,  46,  47,  49,  51,  but  if 
an  issue  be  formed  substantially  by  the  pleadings,  it  shall  be 
considered  to  all  intents  and  purposes  at  issue,  without  a  formal 
joinder,  6,  which  may  be  entered  by  the  prothonotary,  or  sup- 
plied, if  desired,  at  any  time.  5,  10,  11,  13,  14,  15,  22,  23,  32, 
33,  84,  36,  37,  40,  41,  43,  44,  45,  48. 

1750.  No  cause  shall  be  placed  upon  the  trial  list  for  any 
period,  unless  the  same  shall  be  at  issue  before  the  issuing  of 
the  venire  for  such  period.     1,  8, 

1751.  No  cause  shall  be  placed  upon  the  trial  list  while  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence  is 
pending.     47. 

1752.  On  the  Wednesday  following  the  last  day  of  each 
term,  the  prothonotary  shall  make  up  a  calendar  of  all  causes  at 
issue,  arranging  such  causes  thereon  in  the  order  of  their 
seniority.  This  calendar  shall  be  hung  up  in  his  office  for  the 
inspection  of  all  concerned.     Within  six  days  (eight  days,  38) 
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after  such  calendar  shall  have  been  made  out,  either  party  may 
desio^nate  upon  it  such  of  the  causes  as  he  wishes  preferred  on 
the  trial  list  for  the  next  term,  or  at  the  next  special  or  adjourned 
court  for  jury  trials.  At  the  expiration  of  the  time  aforesaid, 
the  prothonotary  shall  make  out  a  trial  list,  placing  thereon  the 
causes  marked  as  aforesaid,  and  all  other  causes  on  the  calendar 
or  issue  list.     7,  38. 

1753.  Any  cause  not  at  issue  when  the  calendar  is  made  up, 
but  put  at  issue  afterwards,  may  be  placed  on  the  trial  list  by 
either  party,  giving  notice  of  trial  to  the  other  party  or  his 
attorney,  in  person,  three  weeks  (six  weeks,  34)  before  the  term 
at  which  the  intended  trial  is  to  take  place  ;  and  the  cause  shall 
be  placed  on  the  trial  list  furnished  to  the  court,  and  treated  in 
the  same  manner  as  if  placed  on  the  list  at  the  time  it  was 
made  out.  The  expenses  of  such  notice  of  trial  shall  be  taxed 
as  part  of  the  costs  of  the  term.     7,  34,  38. 

1754.  Either  party  or  his  counsel  may,  at  least  three  weeks 
before  the  first  ensuing  day  when  civil  eases  are  to  be  tried, 
furnish  a  list  to  the  prothonotary  of  such  cases  at  issue  as  he 
may  wish  to  have  tried,  or  may  enter  the  same  in  the  watch 
book  kept  at  the  prothonotary's  office^  and  at  least  three  weeks 
before  said  day  the  prothonotary  shall  make  out  a  list  of  all 
cases  so  noted  for  trial,  and  place  the  same  in  some  conspicuous 
part  of  his  office,  which  shall  be  sufficient  notice  of  trial  to  all 
parties  concerned.     12,51. 

1755.  When  either  party  wishes  to  put  down  a  cause  for 
trial  he  shall  enter  the  names  of  the  parties,  with  the  number 
and  term  of  the  case,  in  a  trial  list  book  in  the  prothonotary's 
ofllice  at  least  four  weeks  (twenty-five  days,  24)  before  the  first 
dav  of  the  term  at  which  it  is  to  be  tried.  From  this  book  the 
prothonotary  shall  make  up  the  trial  list,  and  shall  put  it  in  the 
prothonotary's  office,  and  furnish  it  to  at  least  one  newspaper 
at  the  county  seat  and  to  another  at  the  principal  town  of  the 
county,  at  least  three  weeks  (four  weeks,  42)  before  the  first  day 
of  the  term,  42,  47,  should  there  be  so  many  issues  of  the  paper 
selected  for  the  publication  of  the  same.     24. 

1756.  (In  Mifflin  County,  20)  either  party,  or  his  counsel, 
may,  during  any  term,  or  within  ten  days  thereafter,  furnish  to 
the  prothonotary  a  list  of  such  cases  at  issue  as  he  wishes  to 
have  tried  at  the  next  term,  or  may  give  six  weeks  notice  in 
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writing  to  the  opposite  party,  or  his  counsel,  that  a  cause  at 
issue  will  be  brought  on  for  trial  at  the  next  term ;  all  of  which 
causes  so  noted  for  trial  shall  be  forthwith  entered  by  the  pro- 
thonotary  in  a  book  to  be  kept  by  him  for  that  purpose,  20,  and 
at  least  thirty  days  before  the  term  the  prothonotary  shall  make 
out  a  list  of  all  causes  so  noted  for  trial,  and  place  the  same  in 
some  conspicuous  part  of  his  office,  which  shall  be  sufficient 
notice  of  trial  to  all  parties  concerned.     25. 

1757.  The  prothonotary  shall  keep  a  book  to  be  called  the 
**  issue  list",  in  which  he  shall  enter  and  index  every  cause  in 
which  a  plea  is  entered.  The  names  of  the  parties,  the  term  and 
number  of  the  suit,  and  the  plea  and  the  date  of  filing,  shall  be 
stated  in  the  entry  in  the  book :  Provided,  if  there  be  more  than 
one  plaintiff  the  name  of  the  first  one  only  on  the  record  may  be 
mentioned  with  the  addition  et  al.,  except  in  suits  by  part- 
nerships, and  then  the  name  of  the  firm  shall  be  mentioned. 
The  names  of  the  defendants  may  be  stated  in  the  same  manner, 
except  when  they  sever  in  pleading,  and  then  the  name  of  each 
defendant  shall  be  entered  with  the  plea  filed  by  each.  If  a 
special  plea  be  filed  in  any  case,  the  entry  '*  special  plea  filed  '' 
shall  be  sufficient.     21. 

1758.  The  party,  his  agent  or  attorney,  shall  furnish  the 
prothonotary  with  a  list  of  such  causes  on  the  issue  list  as  he 
may  wish  to  have  placed  on  the  trial  list  at  the  next  court; 
and  these  shall  be  entered  by  the  prothonotary  in  a  book  to  be 
kept  for  that  purpose,  with  the  date  on  which  the  entry  was 
made,  and  such  entry,  if  made  thirty  days  prior  to  the  court, 
shall  be  sufficient  notice  of  the  trial.  From  the  list  thus  fur- 
nished the  prothonotary  shall  make  out  two  trial  lists,  one  for 
the  first  week,  and  one  for  the  second  and  third  weeks,  placing 
upon  the  first  not  more  than  forty  of  the  causes,  and  upon  the 
second  not  more  than  fiftv  of  the  causes,  unless  otherwise 
ordered  by  the  court,  according  to  their  priority  of  number  and 
term  ;  except  that  feigned  issues  shall  be  placed  at  the  head  of 
the  first  list ;  but  the  court  may  make  a  special  order,  giving 
priority  to  causes,  where  justice  or  law  requires  that  a  cause 
should  have  preference.     21. 

1759.  No  cause  shall  be  put  upon  the  trial  list  by  the 
prothonotary  of  his  own  motion  ;  but  when  a  cause  is  regularly 
at  issue  either  party  shall  have  the  right  to  rule  the  same  for 
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trial  at  the  next  term,  which  rule  shall  be  entered  in  the  watch 
book,  and  shall  be  sufficient  notice  to  the  opposite  party  ;  but  no 
cause  shall  be  ordered  for  trial  within  six  weeks  of  the  ensuing 
term,  unless  entered  in  the  watch  book  of  the  previous  term. 
26,  43,  44. 

1760.  In  addition  to  the  causes  set  down  by  the  parties,  the 
prothonotary  shall,  of  his  own  accord,  select  the  seven  oldest 
causes  on  the  docket,  which  may  be  at  issue  and  not  put  down 
by  either  party,  and  these  he  shall  also  place  on  the  list,  pub- 
lish, etc.,  like  the  others.     42. 

1761.  The  parties  to  a  cause  at  issue  may,  by  mutual  con- 
sent, add  it  to  the  trial  list  at  any  time.  42.  It  shall,  however, 
be  put  at  the  foot  of  the  list.     16,  39. 

1762.  The  trial  list  shall  be  made  up  by  the  prothonotary 
(one  week,  10  (three  weeks,  34,  43)  after  one  term  for  the  next) 
(fifteen  days,  15)  (four  weeks,  6,  17,  19,  22,  29,  39,  46,  50) 
(thirty  days,  1,  2,  8,  13,  14,  16,  20)  (thirty-five  days,  4,  11,  46, 
49)  (forty  days,  32)  (six  weeks,  9,  18,  26,  28,  33,  35,  36,  37, 
40,  41,  44,  48)  (seven  weeks,  27)  before  the  commencement  of 
each  term  of  court  for  the  trial  of  jury  causes,  in  the  presence 
of  such  attorneys  as  may  choose  to  attend,  at  an  hour  fixed  by 
the  prothonotary  for  the  purpose,  of  which  notice  shall  be  posted 
on  the  bulletin  board  for  one  week  previous  thereto.     4. 

1763.  The  trial  lists  shall  be  made  up  in  the  order  of  the 
dates  on  which  they  were  ordered  for  trial  on  the  issue  docket, 
1,  4,  5,  6,  10, 14,  18,  30,  32,  40,  preferring  such  as  are  preferred 
bv  law,  or  rule  or  order  of  court.     17. 

1764.  In  arranging  the  trial  list,  in  the  absence  of 
any  special  order,  .the  causes  shall  *be  put  down  in  the  order 
of  seniority,  except  as  otherwise  provided  by  law  or  rule  of 
court,  2,  3,  7,  8,  9,  11,  12,  13,  16,  19,  20,  22,  23,  25,  26,  27,  28, 
29,  33,  34,  35,  36,  39,  41,  43,  45,  46,  48,  49,  50,  51,  but  any 
cause  continued  by  consent  shall  lose  its  priority  unless  the 
court  at  the  time  specially  mark  it  otherwise.     47. 

1765.  In  actions  founded  on  contract,  and  in  actions  of 
scire  facias  on  judgment  or  recognizance,  if  the  plaintiff's 
attorney  will  file  a  certificate  setting  forth  that  he  verily  believes 
there  is  no  defence  to  the  plaintiff^s  claim,  such  undefended 
cause  shall  take  precedence  on  the  list  of  the  other  causes.  16, 
39,  42. 
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1766.  In  making  up  the  trial  list,  precedence  shall  be  given 
to  the  following  class  of  cases  [in  various  orders  of  precedence 
as  among  themselves] : 

(a)  Actions  for  the  recovery  of  wages  for  manual  labor, 
as  provided  by  Section  1  of  Act  of  22d  March,  1877, 
2,  3,  7,  13,  14,  16,  18,  23,  27,  36,  37,  45,  48:  Provided  that  a 
sworn  statement  of  facts  be  first  filed  showing  the  plaintiflf's 
claim  to  be  for  the  wages  of  manual  labor  alone,  and 
provided,  also,  that  the  court  upon  the  trial  may  continue  the 
same,  and  impose  all  the  costs  of  the  term  upon  the  party  who 
has  ordered  the  case  at  the  head  of  the  list,  if  it  appear  that  the 
action  was  not  entitled  to  preference.     11. 

(b)  Feigned  issues  directed  by  the  Orphans'  Court  (and 
Register  of  Wills,  3,  6,  7,  30,  36,  37,  38,  48)  and  Court  of 
Common  Pleas  sitting  in  equity.     11,  13,  18,  22,  30,  45,  50,  51. 

(c)  Issues  under  the  Sheriffs  Interpleader  Act,. 2,  3,  6,  7, 
9,  14,  16,  18,20,  22,  23,  27,30,33,  39,41,  47, 50,  according  to  the 
term  and  number  of  the  execution  under  which  they  have  been 
directed.     11,  13,  19,  26,  28,  35,  37,  38,  45,  48. 

(rf)  Issues  in  other  interpleaders  directed  by  the  Court  of 
Common  Pleas,  6,  13,  36,  37,  45,  48.  50 :  Provided,  that  the 
money  which  may  be  the  subject  of  controversy  has  been  paid 
into  court.     11, 

(e)  Issues  on  auditors'  reports,  and  issues  directed  under 
§  2  of  the  Act  of  20th  April,  1846,  (P.  L.,  411).  11. 

(/)  Issues  framed  on  appeals  from  the  reports  of  auditors 
of  the  accounts  of  the  county,  city,  boroughs,  townships  and 
poor  districts.     11. 

(g)  Suits  for  penalties  for  official  misconduct  under  the  Act 
of  15th  April,  1834,  relating  to  counties  and  townships,  and 
county  and  township  officers.     13,  18,  36,  45. 

(h)  Cases  in  which  the  Commonwealth  is  an  interested 
party  (to  recover  forfeitures,  etc.,  6,  37,  48),  but  the  mere  use  of 
the  name  of  the  Commonwealth  for  the  benefit  of  individuals 
shall  give  no  title  to  preference.     13, 18,  36, 45. 

(i)  Actions  of  quo  warranto.     13, 18,  36,  45. 

(j)  Cases  involving  the  distribution  of  money  arising  from 
judicial  sales.  7,  14,  16,  18,  19,  22,  23,  26,  27,  ^8,  33,  35,  36, 
38,  39,  41. 


668        COMPILATION  OF  RULES  OF  COURTS  OF  COMMON  PL£AS 

(/;)  Proceedings  in  partition,  either  at   common    law  or 
under  the  Acts  of  Assembly  of  this  Commonwealth.     19. 
(I)  Mandamus  cases.     18.  36. 
(m)  Divorce  cases.     6,  18,  22,  27,  30,  36,  37,  48. 
(r?)  Issues  on  opened  judgments.    22. 
(o)  Cases  which  counsel  have  marked  to  be  preferred.     7. 

1767.  Actions  for  the  recovery  of  wages  of  manual  labor, 
under  the  Act  of  22d  March,  1 877,  shall  not  be  placed  in  advance 
of  their  regular  position  on  the  trial  list,  without  an  order  of 
court  made,  upon  examination  of  the  statement  of  plaintiflPs 
claim  filed,  in  accordance  with  said  Act.     1. 

1768.  If  the  Commonwealth  is  not  interested  in  the  event 
of  a  suit,  such  case,  unless  it  be  a  quo  warranto,  shall  not  be 
entitled  to  priority  of  trial  over  other  actions,  although  the  name 
of  the  Commonwealth  may  be  used  as  a  party  thereto.  7, 10, 
11,20,25,34,38,44,46,49. 

176P.  The  prothonotary  shall  procure  a  suitable  book  in 
which  to  set  down,  in  the  order  of  time  in  which  they  were 
brought,  every  undetermined  case  on  the  dockets  of  the  court, 
whether  at  issue  or  not,  for  the  convenience  of  the  court  in 
making  up  the  trial  docket,  and  when  a  case  is  disposed  of  he 
shall  mark  it  out  by  drawing  over  it  a  red  line  with  a  rultr.  For 
this  service  he  shall  be  allowed  a  tax  or  fee  of  twentv  cents  in 
each  case.     42. 

1770.  All  cases  put  down  for  trial  shall  be  then  marked 
*'off "  the  issue  list  in  red  ink  by  the  prothonotary,  and  shall 
not  again  be  placed  on  the  issue  list.  Cases  not  reached  and 
tried  at  the  week  for  which  they  have  been  published  shall  be 
marked  "  Remanets"  by  the  prothonotary,  and  shall  be  placed 
in  their  order  at  the  head  of  the  next  succeeding  trial  list,  unless 
otherwise  ordered  by  the  court  or  a  judge  in  vacation,  or 
by  agreement  in  writing  of  the  parties  concerned  or  their 
attornevs.     18. 

1771.  When  a  new  trial  has  been  granted,  the  cause  shall 
be  placed  on  the  issue  docket  as  of  the  day  on  which  such  new 
trial  was  granted,  and  when  a  venire  de  novo  has  been  awarded 
by  the  Supreme  Court,  the  cause  shall  be  placed  on  the  issue 
docket  as  of  the  day  on  which  the  record  and  remittitur  is  filed 
in  this  court.     29,  30. 

1772.  Causes    on  the    list    for    one    term   which    remain 
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untried  shall  be  placed  on  the  list  for  the  next  term  in  the  same 
order  as  before.     22. 

1773.  Whenever  a  case  shall  have  been  twice  continued  by 
consent  of  parties,  it  shall  go  off  the  list,  and  shall  not  be  again 
placed  on  the  trial  list  except  by  order  of  court  on  cause 
shown.     34. 

1774.  When  a  cause  is  not  reached,  or  is  continued  at  the 
term  for  which  it  is  set  down  for  trial ;  or  when  a  juror  has  been 
withdrawn,  or  the  jury  discharged  without  a  verdict ;  or  a  venire 
facias  de  novo  awarded  by  the  Supreme  Court  and  the  record 
returned  and  filed ;  the  cause  shall  be  placed  upon  the  issue  list 
as  of  its  original  date.     37. 

1775.  A  continued  case  must  be  ordered  down  anew  at 
every  succeeding  term  until  disposed  of,  otherwise  it  will  not 
be  put  upon  the  list,  1,  and  it  shall  take  its  place  as  of  the  date 
of  continuance.     24,  40. 

1776.  Whenever  a  case  is  omitted  from  the  trial  list  by  a 
mistake  of  the  clerk,  either  party  shall  have  the  right  to  order 
the  same  upon  the  trial  list:  Provided,  ten  days  notice  be 
given  the  opposite  party  or  his  attorney  before  the  day  on 
which  the  case  is  marked  for  trial.     1. 

1777.  None  of  the  causes  upon  the  trial  list  shall  be  con- 
tinued to  another  term,  unless  at  the  joint  request  of  counsel, 
signified  by  writing  filed  with  the  prothonotary  at  least  three 
weeks  (thirty  days,  40),  before  the  commencement  of  such 
period,  1,  8,  after  which  leave  of  the  court  must  be  obtained 
upon  cause  shown.    40. 

1778.  The  prothonotary  shall  put  all  the  causes  down, 
unless  the  counsel  of  both  parties  assent  to  leaving  the  cause  off 
the  list,  which  assent  may  be  verbal  at  the  time  of  making  out 
the  list.  The  prothonotary  shall  give  verbal  notice  to  the 
counsel  at  the  county  seat,  of  the  time  he  is  about  to  make  out 
the  list,  so  as  to  give  them  an  opportunity  to  be  present,  and 
pass  such  causes  as  they  choose.  But  his  neglect  in  this  respect 
shall  be  no  ground  for  continuance.     18. 

1779.  The  party  ordering  a  case  for  trial  may  countermand 
the  same,  by  giving  the  opposite  party,  or  his  counsel,  three 
weeks  (fifteen  days,  28,  30,  36)  (twenty  days,  48)  notice  in 
wTiting,  and  paying  iuterniediate  costs.  19,  28,  30,  35,  38,  42. 
But  if  both  parties  have  noted  the  cause  for  trial,  neither  shall  be 
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permitted  to  countermaDd  it  without  the  consent  of  the  opposite 
party.     20,  25,  36,  46,  48,  49. 

1780.  No  cause  after  having  been  placed  on  the  trial  list 
shall  be  withdrawn  therefrom,  or  continued  by  consent  (except 
by  leave  of  the  court,  12,  16,  51)  unless  the  party  withdraw- 
ing it,  or  at  whose  instance  it  is  continued,  shall  at  the  time 
of  so  doing,  set  forth,  in  writing,  to  be  filed  in  the  cause,  reason- 
able ground  for  such  withdrawal  or  continuance.     41. 

1781.  Attorneys  or  parties  to  any  case  upon  the  issue  docket, 
and  not  upon  the  trial  list,  (may  at  any  time,  by  agreement 
in  writing,  17)  direct  the  prothonotary  to  withdraw  it  from  the 
issue  docket,  and  when  so  withdrawn  it  shall  not  be  replaced 
thereon  except  upon  prsecipe  of  an  attorney.  When  so  replaced 
it  shall  be  placed  at  the  foot  of  the  list  on  said  docket,  as  if  put 
at  issue  of  the  date  of  the  praecipe,  17,  unless  otherwise  specially 
ordered  bv  the  court.     37. 

1782.  Cases  may  be  stricken  from  the  list  by  the  prc- 
tbonotary,  on  agreement  in  writing  filed,  at  any  time  before  the 
first  day  of  the  term.     32. 

1783.  When  causes  have  been  stricken  off  the  written  trial 
list  by  consent,  they  shall  retain  their  position  on  the  issue 
docket,  until  they  shall  have  been  so  continued  twice;  and  if  so 
continued  a  third  time  they  shall  lose  their  position,  and  be 
placed  at  the  foot  of  the  issue  docket.     27. 

1784.  Either  party  may  apply  to  the  judge  at  chambers 
(to  the  prothonotary,  42)  for  an  order  to  strike  from  the  list  any 
cause  which  has  been  irregularly  placed  upon  it.     1 6,  39,  42. 

1785.  Four  weeks  before  the  first  day  of  the  term  fixed  for 
the  trial  of  civil  cases,  the  prothonotary  shall  revise  the  list^ 
dropping  all  cases  countermanded,  continued  or  otherwise  dis- 
posed of,  and  adding  from  the  issue  list,  in  order,  as  many  cases 
as  have  been  dropped.     37 

1786.  When  two  weeks  of  the  next  term  shall  be  for  the 
trial  of  civil  causes,  and  there  are  not  more  than  thirty  cases 
on  the  trial  list,  the  whole  number  shall  be  placed  for  trial 
on  the  printed  list  for  one  week,  and  the  second  week  of  court 
may  be  dispensed  with  by  a  special  order  of  the  court,  at  its 
discretion.  But  when  the  whole  number  of  cases  on  the  trial 
•list  is  greater  than  thirty,  one-half  of  the  whole  number  shall 

be  placed  for  trial  each  of  the  two  weeks:  Provided,  thig^t  in 
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making  up  the  printed  list  for  any  term  whereat  two 
weeks  shall  be  set  apart  for  the  trial  of  civil  causes, 
if  the  issues  to  be  preferred  be  more  than  twenty 
and  less  than  thirty  in  number,  fifteen  thereof  shall  be 
placed  at  the  head  of  the  list  for  the  first  week,  and  the 
remainder  thereof  at  the  head  of  the  list  for  the  second  week. 
If  the  whole  number  of  the  preferred  cases  amount  to  thirty  or 
more,  they  shall  be  equally  divided,  and  one-half  thereof  placed 
at  the  head  of  the  list  for  each  week,  according  to  seniority. 
And  provided,  also,  that  at  any  time  before  the  printed  list  shall 
be  made  up,  the  judge  may,  in  his  discretion,  fix  the  number  of 
cases  that  shall  be  set  down  for  trial  for  any  week.     7. 

1787.  On  the  Monday  four  weeks  from  the  first  day  of 
each  term  at  1  P.  M.  the  trial  list  shall  be  settled.  Eight  cases 
shall  be  marked  for  trial  for  the  first  week  of  court,  and  fifteen 
cases  for  each  subsequent  week.  If  the  attorneys  fail  to  mark 
that  number,  the  prothonotary  shall  thereupon  add  a  sufficient 
number  to  make  the  required  list,  taking  the  cases  from  the 
issue  list  in  their  order.     34. 

1788.  During  each  week  of  the  term  for  the  trial  of  civil 
causes  (fifteen,  13)  (eighteen,  18)  (twenty,  16)  (twenty-four,  39, 
51)  (twenty-five,  9,  30,  41,  47,  50)  (twenty-six  original  cases 
and  forty  appeals,  3)  (thirty,  4,  11,  24,  28,  35,  48)  (forty,  2) 
(fifty,  6,  29)  shall  be  assigned  for  trial  each  week.  [Some 
courts  fix  three,  some  five,  some  ten,  and  some  half  the  list  for 
each  day  set.] 

1789.  (When  a  special  court  is  convened,  47)  the  number 
of  causes  set  down  for  trial,  and  the  order  of  the  same  upon  the 
list,  shall  at  all  times  be  subject  to  the  order  of  the  court.  27,  47. 
If  the  attorneys  do  not  name  sufficient  causes,  the  number 
ordered  by  the  court  shall  be  made  up  from  the  issue  list  upon 
its  order.     46. 

1790.  The  list  for  the  first  week  shall  be  for  the  trial  of 
short  causes,  and  shall  include  feigned  issues,  appeals  from 
justices,  action  on  notes,  bonds,  bills,  book  accounts,  and  other 
instruments  of  writing  for  the  payment  of  money,  and  such 
other  actions  in  which  the  attorney  ordering  the  case  on  said 
list  shall  certify  that  in  his  opinion  the  evidence  in  the  case  will 
not  take  over  four  hours  to  be  heard,  and  when  the  attorney  on 
the  opposite  side,  before  the  calling  of  the  list,  shall  not  certify 
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to  the  contrary.     All  other  causes  must  be  placed  on  the  long 
list.     21. 

1791.  After  the  list  of  short  causes  has  been  called  and 
continuances  noted,  the  first  twenty  cases  then  remaining  open 
for  trial  shall  be  fixed  for  the  first  Monday  of  the  civil  court, 
and  the  remainder  of  the  list  for  the  Wednesday  folio  win*?.  After 
the  long  list  has  been  called  and  continuances  noted,  the  first 
fifteen  cases  shall  be  fixed  for  the  second  Monday  of  the  civil 
court,  the  second  fifteen  for  the  following  Wednesday,  the  third 
fifteen  for  the  following  Monday,  and  the  remainder  of  the  list 
for  the  following  Wednesday.  Cases  on  the  long  list  undis- 
posed of  during  the  first  week  will  preserve  their  priority  during 
the  second  week.     21. 

1792.  Two  courts  shall  be  held  daily  for  the  trial  of  civil 
causes  during  the  time  fixed  therefor,  and  the  third  judge  not 
engaged  in  holding  jury  trials  shall  hear  all  arguments  and 
motions.     21. 

1793.  The  prothonotary  shall  make  out  the  trial  lists  for  the 
first  and  second  weeks  of  each  regular  term,  and  for  any  adjourned 
or  special  court  for  jury  trials,  and  for  the  third  or  more  weeks 
at  any  one  time,  the  list  shall  be  made  up  by  members  of  the 
bar  settling  the  docket.     33. 

1794.  No  trial  list  shall  be  made  out  for  the  first  week  of 
any  general  term,  unless  specially  ordered  by  the  judge.  But  a 
trial  list  shall  be  made  out  for  the  second  week  of  each  general 
term.     18. 

1795.  The  prothonotary  shall  place  no  cause  on  the  list 
for  a  second  week  of  a  term,  or  any  subsequent  week,  while  it 
stands  for  trial  on  the  list  of  the  first  week,  or  of  a  prior  week. 
28,  33,  35. 

1796.  All  causes  regularly  put  down  for  trial  shall  be  put 
on  the  issue  list,  and  the  prothonotary  shall  append  to  the  list  for 
the  term  his  certificate  that  such  causes  have  been  set  down  for  trial 
in  the  manner  and  within  the  time  prescribed  by  the  rules  of  court, 
and  a  copy  put  up  in  the  office  as  required  by  the  rules,  and  that 
they  were  at  issue  when  set  down.  Such  certificate  shall  be 
conclusive,  and  the  court  will  hear  no  allegation  against  it,  in 
re^^ard  to  anv  cause  which  shall  be  at  issue  before  or  on  the  first 
day  of  the  term.     42. 

1797.  The  trial  list  as  prepared  by  the  prothonotary  shall 
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be  suMcient  notice  of  trial  to  the  parties  in  all  cases  contained 
therein.  2,  7,  8,  9,  13,  14,  16,  18,  19,  20,  22,  27,  28,  32,  33,  34, 
35,  38,  39,  41,  43.  [Some  of  the  districts  also  require  an  adver- 
tisement of  the  list  in  the  legal  periodical  and  daily  newspaper; 
others  a  posting  in  the  prothonotary's  office ;  others  a  delivery 
of  a  copy  to  counsel.] 

1798.  No  mistake  or  neglect  in  the  publication  of  the  trial 
list  shall  be  taken  as  good,  ground  for  continuance  of  a  cause 
regularly  on  the  list,  17,  unless  the  party  has  been  thereby 
misled,  and  neglected  to  prepare  for  trial,  which  must  appear 
by  affidavit,  and  then  the  case  will  be  continued  at  his  costs. 
18,  28,  35. 

1799.  When  a  cause  has  been  on  the  issue  list  and  entitled 
to  be  placed  on  the  trial  list,  under  the  rules,  for  more  than  a 
year,  and  not  continued  by  the  court  on  cause  shown  or  by 
reason  of  not  being  reached,  within  that  time,  it  shall  be 
stricken  from  the  list  nisi  by  the  prothonotary ;  and  notice 
thereof  shall  be  given  by  the  prothonotary  to  the  plaintiff  and 
defendant,  or  their  attornevs,  within  ten  davs  thereafter.  And 
at  the  second  term  after  the  order  nisi  the  cause  shall  be  stricken 
from  the  issue  list  absolutely,  unless  at  that  term,  or  prior 
thereto,  a  rule  for  trial  be  granted  by  the  court  or  a  judge  in 
vacation,  at  the  instance  of  the  plaintiff,  or  the  defendant,  upon 
affidavit  of  a  good,  subsisting  cause  of  action  in  the  case  at  the 
time  of  makinsc  the  affidavit.  When  a  cause  is  stricken  abso- 
lutely  from  the  issue  list,  judgment  of  non  pros  under  the  rule 
may  be  entered  by  the  prothonotary,  and  execution  for  costs 
issued  as  provided  in  other  oases  of  non  pros  in  these  rules.    18. 

1800.  When  a  cause  has  been  at  issue  one  year  without 
any  rule  or  proceeding  thereon  (thirty  days,  30)  (ninety  days, 
28,  35,  41),  notice  of  trial  shall  be  given  in  writing  by  the 
party  or  his  attorney,  ordering  the  cause  on  the  issue  docket, 
to  the  opposite  party.     28,  30.  35,  41. 

1801.  All  causes  that  have  been  twice  withdrawn  from  the 
list,  or  been  twice  continued  by  consent  of  the  parties  thereto 
shall,  on  all  the  trial  lists  subsequent  to  the  last  withdrawal  or 
continuance,  be  disrated  and  ranked,  and  placed  on  such  lists 
as  if  they  had  been  severally  brought  or  instituted  at  the  date 
of  the  second  withdrawal  or  continuance.  And  all  causes  that 
have  been  on  the  trial  list  three  limes,  and  continued  or  with- 
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drawn  bj  coupsel,  shall  be  non-prossed  by  the  protbonotary, 
unless  cause  be  shown  to  the  contrary  by  application  to  the 
court.     41. 

1802.  A  printed  calendar  and  trial  list,  for  the  use  of  the 
court  oflBcers  and  attorneys,  containing  a  list  of  jurors  (and  their 
places  of  residence,  17)  and  all  cases  for  trial  or  argument  at 
the  ensuing  term,  shall  be  prepared  and  printed  under  the  direc- 
tion of  the  court,  «nd  delivered  to  the  court,  and  each  (resident) 
member  of  the  bar,  14,  16,  22,  42,  50  (one  week  after  it  is  made 
out,  17)  at  least  (one  week,  47)  (ten  days,  7,  24)  (four  weeks,  9) 
(thirty  days,  21)  prior  to  the  first  day  of  each  term  of  the  court 
at  which  issues  are  to  be  tried,  9,  17,  20,  21,  37,  47,  and  six 
days  prior  to  each  argument  court.  24.  It  shall  be  the  duty  of 
the  crier  to  see  to  the  printing  and  prompt  distribution  of  the 
calendars  and  lists  to  the  parties  entitled  thereto.     7. 


TRIALS 

[Sec  also  Bills  of  Exceptions.  Evidence  and  J  J  12-14.  105,  106,  108, 
192.  193.  196-206,  400-402,  693,  726,  730.731.  974.  "76,  1209- 
1212,  and  1510.] 

1803.  [In  several  districts  while  the  trial  list  is  prepared 
by  the  protbonotary,  the  order  iu  which  cases  shall  be  called 
for  trial  is  arranged  by  the  bar  at  a  meeting  called  for  that 
purpo.se.] 

1804.  A  party  requiring  records  or  papers  on  file  (other 
than  the  papers  of  the  case  before  the  court,  36)  or  records  or 
papers  from  any  of  the  public  offices,  must  furnish  the  proper 
officer  beforehand  with  a  list  of  those  required,  so  that  no  delay 
may  occur  during  the  trial,  17,  50,  otherwise  the  court  will  not 
wait  until  they  are  brought  from  the  office.    36,  40. 

1805.  If  for  any  good  and  sufficient  cause  the  attorneys 
desire  to  continue  all  the  cases  on  the  trial  list  for  anv  court, 
the  consent  of  the  court  or  a  law  judge  thereof  shall  be  pre- 
viouslv  obtained.     46,  49. 

1806.  The  trial  list  for  each  week  of  the  court  of  common 
pleas  shall  be  called  on  Monday  morning  of  the  week  preceding 
(to  determine  what  cases  shall  go  upon  the  printed  list  for  trial 
and  to  divide  the  list,  15)  and  no  cause  shall  be  continued  after 
that  day  for  any  reason  or  excuse  which  then  existed  and  was 
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known  to  the  party,  or  could  have  been  ascertained  by  reason- 
able diligence.    11. 

1807.  The  lists  made  out  by  the  prothonotary  shall  be 
called  over  by  the  court  one  week  in  advance  of  the  time 
fixed  for  trial,  up  to  which  call  causes  may  be  continued  by  con- 
sent of  parties,  and  after  which  no  cause  shall  be  continued  by 
consent  or  otherwise,  unless  for  sufficient  cause  shown  to  the 
court,  and  not  existing  or  know^n  at  the  date  of  such  call.    10,  21. 

1808.  Upon  the  day  appointed  for  taking  up  the  civil  list 
(unless  prevented  by  other  necessary  business),  the  court  will 
proceed  to  the  trial  of  the  causes  on  the  list  in  the  order  in 
w^hich  they  stand  thereon,  and  all  applications  for  continuance 
of  causes  or  attachments  for  witnesses  must  then  be  made,  as 
no  cause  will  be  continued  after  the  first  day  of  calling  over  the 
list  for  any  reason  or  excuse  which  then  existed  and  was  known 
to  the  party,  14,  23,  27,  45  (except  by  consent  of  the  opposite 
party,  22),  and  the  party  putting  off  the  cause  shall  be  liable 
to  such  order  as  justice  may  require.  6,  11,  13,  20,  25,  28,  34, 
35,  43,  44,  46,  49.  The  practice  of  putting  a  cause  at  the  foot 
of  the  list,  on  payment  of  costs  till  again  reached,  at  the  instance 
of  one  party  only,  is  hereby  abolished.  A  cause  when  reached 
may  be  put  at  the  foot  of  the  list  by  consent  of  both  parties,  or 
by  the  court,  if  neither  be  ready,  18,  33,  but  no  cause  shall  be 
passed,  without  losing  its  precedence,  unless  by  special  leave 
of  the  court,  40,  or  the  unanimous  consent  of  the  bar.     36. 

1809.  As  soon  after  the  meeting  of  the  court  in  each  week 
as  is  convenient,  the  causes  set  down  for  trial  shall  be  called 
over  in  the  order  in  which  they  stand  upon  the  list.  Motions 
for  continuance  shall  then  be  made,  and  the  continuance  of  a 
cause  shall  always  rest  in  the  discretion  of  the  court,  but  will 
in  no  case  be  granted  unless  the  party  applying  for  the  same 
has  been  prevented  from  being  ready  for  trial  by  circumstances 
that  due  and  reasonable  diligence  could  not  have  foreseen  and 
overcome.  6,  30.  Motions  for  the  continuance  of  causes  on 
the  list  for  the  second  week  may  also  be  made  at  the  first  meet- 
ing of  the  court,  or  at  an  earlier  time  for  either  week,  on  notice 
to  the  opposite  counsel.  37.  The  first  five  cases  open  for  trial 
on  any  trial   list  shall  be    required    to  be  readv  for  trial  on 
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the  first  day  of  the  court,  and  shall  not  be  put  over,  when 
called,  except  for  such  reason  as  would  be  good  ground  for 
continuance.    48. 

1810.  After  reading  over  the  list  to  ascertain  what  cases 
have  been  continued  or  are  for  trial,  and  to  afford  an  opportun- 
ity to  move  for  a  continuance  or  for  an  attachment,  etc.,  the 
court  will  proceed,  as  soon  as  the  current  business  will  permit, 
to  take  up  the  causes  and  dispose  of  them  in  their  order,  and  if, 
in  any  cause,  unless  it  be  one  in  which  an  attachment  has  been 
issued,  the  parties  are  not  ready  when  the  cause  is  reached,  it 
shall  be  put  to  the  bottom  of  the  list,  not  to  be  taken  up  until 
all  the  other  cases  are  disposed  of,  19,  unless  the  court  at  the 
time  directs  otherwise.     16,  24,  42,  47. 

1811.  If  a  cause  is  not  struck  off  the  list  for  want  of  an 
issue,  when  the  list  is  first  called  over,  neither  party  shall  object 
to  the  want  of  a  formal  issue  as  a  ground  for  continuance,  but 
the  court  will  enter  the  general  issue  on  the  record,  and  the 
cause  shall  proceed  to  trial  on  such  issue^  with  leave  to  add  any 
other  plea  which  justice  may  require.     5,  14,  26. 

1812.  Either  party  may,  at  any  time  after  the  posting  of 
the  trial  list,  apply  to  the  court  or  to  the  president  judge,  after 
due  notice  to  the  opposite  party  or  his  attorney,  for  a  continu- 
ance of  any  cans  •  thereon,  and  whenever  any  case  is  continued 
by  order  of  the  court  or  judge,  or  by  consent,  such  case  shall, 
unless  otherwise  specially  ordered,  be  placed  at  the  foot  of  the 
watch  book  issue  list.     6,  37. 

1813.  Motions  for  continuances  may  be  heard  and  deter- 
mined by  the  president  judge  at  chambers,  on  two  days  notice 
to  the  opposite  party  or  his  attorney;  the  motion,  with  proof 
of  notice  and  the  order  thereon,  to  be  filed  in  the  cause.     22. 

1814.  Reasonable  notice  shall  be  given  to  the  adverse  party 
of  the  time  and  place  of  an  intended  application  for  the  con- 
tinuance of  a  case  on  the  trial  list ;  the  ap[)lication  shall  be  in 
writing,  in  the  form  of  a  motion,  setting  forth  briefly  the 
grounds  on  which  the  continuance  is  asked  for;  if  the  ground 
be  the  absence  of  a  material  witness,  the  name  of  the  witness 
shall  be  stated;  the  application  shall  be  signed  by  the  person 
presenting  it,  and  when  successful  it  shall  be  filed ;  the  pro- 
thonotary  shall  also  enter  on  his  minutes  at  which  party^s 
instance  the  continuance  was  granted,  and  in  making  up  the 
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trial  lists  the  dates  of  previous  continuaDces,  and  upon  which 
party's  application,  shall  be  stated.     3. 

1815.  No  motion  for  a  continuance  will  be  entertained  after 
callin.i^  over  the  list  on  Monday  of  each  week,  except  for  a  cause 
arising  thereafter.     29. 

1816.  When  a  cause  is  reached  on  the  trial  list  it  must  be 
tried,  or  continued  for  cause,  or  non-suited,  2,  9,  15,  23,  43  (or 
transferred  to  the  bottom  of  the  list,  8,  10,  11,  12,  13,  20,  22, 
25,  34,  44,  45,  40,  49,  51)  :  Provided,  the  court  may,  in  its 
discretion,  set  aside  the  non-suit,  when  deemed  necessary  for 
the  purposes  of  justice,  and  upon  such  terms  as  it  may  think 
proper.     7. 

1817.  No  case,  regularly  upon  the  trial  list,  shall  be  con- 
tinued (more  than  once,  2)  by  the  agreement  of  parties  or 
counsel,  2,  3,  45,  but  only  for  cause  shown  to  and  allowed  by 
the  court,  4,  11,  14,  IC,  29,  32,  51,  or  in  vacation  uponaflBdavit 
filed.     27. 

1818.  When  a  cause  has  been  continued  by  consent  of  the 
parties,  or  of  their  coun.sel,  at  any  two  terms  of  the  court,  the 
prothonotary  will,  without  further  order,  mark  it  **not  to  be 
brought  forward",  and  such  cases  shall  thenceforth  take  rank 
with  actions  begun  upon  the  day  of  the  second  continuance. 
8,  12,  20. 

1819.  All  causes  continued,  except  for  legal  reasons,  or  upon 
the  recommendation  of  the  court,  shall  be  marked  **  continued 
by  consent "  :  Provided,  however,  that  for  cause  shown  the 
court  may  suspend  the  operation  of  this  rule  as  to  particular 
eases.     8,  12,  20. 

1S20.  No  cause  on  the  trial  list  shall  be  continued  (left 
open,  27)  on  account  of  the  engagements  or  absence  of  counsel, 
unless  the  engagement  be  on  public  duty  or  the  absence  arise 
from  sickness,  7,  10,  14,  IG,  27,  38,  41,  42,  and  not  then  for 
more  than  one  term  for  the  same  cause.  3,  9,  27,  28,  30,  33, 
35,  41. 

1821.  No  case  shall  be  continued  on  account  of  the  absence 
of  any  counsel  fulfilling  the  duties  of  an  officer  of  the  State  or 
general  government,  for  more  than  one  term,  and  at  the  first 
continuance  on  such  ground  the  opposite  party  may  have  a  rule 
of  course  for  the  employment  of  other  counsel  in  the  cause. 
11,  45. 
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1822.  The  absence  of  an  attorney  or  counsel  shall  not  be 
deemed  good  reason  for  the  continuance  of  a  cause  unless  such 
absence  result  from  sickness,  or  some  special  circumstances  are 
shown  to  exist  rendering  his  absence  involuntary,  and  his 
attendance  impracticable  without  manifest  impropriety  or  serious 
personal  sacrifice,  and  such  grounds  shall  not  be  available  when 
other  counsel  are  concerned  on  the  same  side.  The  fact  that 
an  attorney  concerned  as  such,  in  a  cause,  is  a  member  of  Con- 
gress, or  the  State  Legislature,  shall  not  be  deemed  sufficient 
ground  for  a  continuance.     40. 

1823.  A  cause  will  not  be  continued  on  account  of  the 
inability  to  attend  court  of  any  attorney  engaged  therein  who 
is  not  a  resident  practitioner  of  the  county.     7. 

1824.  No  cause,  when  reached  in  order  on  the  trial  list, 
shall  be  left  open,  or  continued  in  consequence  of  a  pending 
engagement  of  counsel  in  any  other  than  a  court  of  this  Com- 
monwealth sitting  in  this  couutv,  or  the  district  or  circuit  court 
of  the  United  States  for  the  eastern  district  of  this  State.     1. 

1825.  When  more  than  one  counsel  are  concerned  on  the 
same  side,  the  cause  shall  not  be  left  open  on  account  of  the 
sickness  or  absence  of  one  of  them,  10, 16,  29,  30,  39,  42,  nor  on 
account  of  any  engagement  out  of  the  court  in  which  the  cause 
is  pending,  4,  8,  but  in  such  case  the  cause  may,  by  consent,  be 
placed  at  the  foot  of  the  list.  And  if  any  counsel  shall  be  actu- 
ally engaged  before  one  of  the  judges  of  the  court  in  which  the 
cause  is  pending,  at  the  time  of  the  calling  of  another  cause  for 
trial  before  another  judge  of  the  same  court,  in  which  he  is  also 
retained  as  counsel,  such  latter  cause  shall  be  left  open,  with  the 
privilege  of  being  called  on  by  either  party,  immediately  after 
the  prior  engagement  shall  be  terminated,  in  preference  to  any 
other  cause  not  then  under  trial,  or  previously  left  open  under 
this  rule.     1. 

1826.  No  cause,  when  reached  in  its  order  upon  either  the 
trial  or  argument  list,  shall  be  continued,  left  open,  or  put  at  the 
foot  of  the  list,  by  reason  of  the  sickness,  temporary  absence 
on  public  business,  or  engagement  of  counsel  in  another  court, 
or  before  another  judge  of  the  court  in  which  the  cause  is  pend- 
ing, unless  no  one  of  the  counsel  concerned  on  the  same  side 
shall  be  able  to  conduct  the  trial  or  argument,  14  :  Provided,  that 
where  more  than  one  counsel  are  concerned  on  the  same  side  of 
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a  cause  on  trial  before  another  court,  no  one  shall  be  consid- 
ered as  engaged  within  the  meaning  of  this  rule,  who,  having  a 
colleague  in  the  cause  at  liberty  to  remain  to  the  end  of  the  trial, 
shall  have  concluded  his  address  to  the  jury.  And  where  more 
than  one  counsel  are  concerned  on  the  same  side  of  a  cause  on 
trial  before  another  judge  of  the  same  court,  in  which  the  cause 
is  pending,  after  the  evidence  is  closed  in  such  cause,  no  one 
shall  be  considered  as  engaged  within  the  meaning  of  this  rule, 
except  the  counsel  on  whom  the  duty  of  addressing  the  jury 
shall  devolve :  Provided  also,  that  nothing  in  this  rule  con- 
tained shall  prevent  the  continuance  of  a  cause  where  the  usual 
legal  grounds  therefor  shall  be  laid  before  the  court.     1. 

1827.  The  engagement  in  any  other  court  or  business  shall 
not  be  a  cause  for  continuance,  unless  the  engagement  is  on 
public  duty  (or  in  the  Supreme  Court,  23)  or  the  absence  arise 
from  sickness.  39.  If  any  counsel  shall  be  actually  engaged 
before  one  of  the  judges  of  this  court  at  the  time  of  the  calling 
of  the  cause  for  trial  before  the  other  judge,  said  cause  shall 
be  left  open,  with  the  privilege  of  being  called  by  either  party 
immediately  after  the  prior  engagement  shall  be  terminated,  in 
preference  to  any  other  cause  not  then  on  trial,  or  previously 
left  open  under  this  section.     21,  23. 

1828.  It  shall  be  the  duty  of  counsel  representing  any 
case  upon  the  trial  list  to  be  present  during  the  sitting  of  the 
court,  and  when  any  case  is  reached  for  trial,  and  any  counsel 
on  either  side  shall  be  absent  from  the  court,  the  jury  shall  be 
called  as  though  he  or  they  were  present,  and  when  the  jury 
sliall  have  been  called  and  ten  minutes  (fifteen  minutes,  22) 
have  elapsed,  the  court  may  proceed  forthwith  to  dispose  of 
the  case  without  further  delay,  11,  45,  if  the  opposite  party 
requires  it.     22. 

1829.  No  continuance  will  be  granted  because  of  an  out- 
standing commission  or  rule  to  take  depositions,  except  upon 
clear  proof  that  the  party  has  exercised  all  due  diligence 
in  attempting  to  have  the  depositions  taken  and  returned  in 
time.     3. 

1830.  After  Tuesday  of  a  week  of  court  no  cause  will  be 
continued  on  account  of  the  absence  of  a  witness,  except  under 
special  circumstances,  of  which  the  court  shall  judge.     When  a 
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cause  is  passed  against  the  consent  of  a  party,  it  shall  always 
be  at  the  cost  of  the  party  asking  the  delay.     6,  28,  30,  35. 

1831.  When  application  is  made  for  the  continuance  of  a 
cause  on  the  trial  list,  because  of  the  absence  of  a  witness  (not 
served  with  a  subpoena,  1,  16,  39),  ground  must  belaid  by  affida- 
vit of  the  party  or  his  agent,  setting  forth  the  fact  or  facts  which 
it  is  believed  the  witness  will  prove,  the  grounds  of  belief  that 
be  will  do  so,  the  eflForts  made  to  procure  his  attendance,  45, 
specifying  the  same  minutely  and  particularly,  and  the  grounds 
for  believing  that  a  continuance  will  enable  the  party  to  procure 
the  testimony  (at  a  future  trial,  19),  which  affidavit  shall  be  filed 
of  record,  8,  and  an  admission  in  writing  by  the  other  party  to 
be  read  in  the  cause,  that  the  witness,  if  called,  would  testify  as 
set  forth  in  the  affidavit,  shall  be  a  sufficient  cause  for  refusing 
the  application.  1,  3,  9,  10,  U,  21,  23,  28,  30,  32,  33,  35,  41,  43, 
unless  the  court,  in  the  exercise  of  its  discretion,  shall  deem 
otherwise.     11,  16,  39. 

1832.  The  absence  of  a  witness  shall  not  hereafter  be  good 
ground  for  the  continuance  of  the  trial  of  a  cause,  unless  the 
subpoena  shall  have  been  taken  out  and  served  on  the  witness  a 
sufficient  length  of  time  before  the  said  cause  is  regularly  reached 
and  called  for  trial,  to  have  enabled  the  party  desiring  the  testi- 
mony to  have  taken  the  deposition  of  the  witness  on  the  ordi- 
nary rule  and  notice  of  six  days,  unless  the  party  can  show 
special  reasons,  satisfactory  to  the  court,  to  excuse  his  laches  in 
not  so  doing.     7. 

1833.  The  promise  of  a  witness  to  attend  at  the  trial  will 
not  be  accepted  as  an  excuse  for  his  non-production,  or  for  a 
failure  to  take  his  deposition.     3. 

1834.  Where  a  witness  is  non-resident  of  the  county,  his 
non-attendance  shall  not  be  cause  for  continuance  of  the  case, 
unless  the  justice  of  the  case  requires  it.  The  party  desiring  his 
testimony  must  have  it  taken  by  deposition.     16. 

1835.  Every  application  for  continuance  on  account  of  the 
absence  of  material  witnesses,  must  be  made  before  the  end  of 
the  second  day  of  the  term,  otherwise  it  w^ill  not  be  granted  ;  but 
this  rule  shall  not  apply  where  material  witnesses  have  been  in 
attendance  on  the  court  and  have  absented  themselves  during 
the  term.     8,  12. 

1836.  No  cause  when  reached  on  the   trial   list  shall  be 
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passed,  on  account  of  an  attachment  for  witnesses,  unless  it 
shall  have  been  applied  for  and  issued  within  (an  hour 
after,  I)  the  opening  of  the  court,  10,  on  the  day  on  which  the 
cause  is  marked  for  trial,  except  it  be  shown  that  the  witness 
or  witnesses  were  in  attendance  at  that  time,  and  departed 
without  leave.     1,16. 

1837.  An  outstanding  attachment  shall  never  be  regarded 
as  grounds  for  postponement  or  continuance  of  a  cause,  unless 
such  attachment  shall  have  been  taken  out  at  least  one  day 
before  the  cause  is  called  for  trial,  and  then  always  at  the  cost 
of  the  party  applying  for  the  attachment,  unless  the  court  shall 
order  the  costs  of  such  postponement  or  continuance  to  abide 
the  event  of  the  suit:  Provided,  that  this  rule  shall  not  apply 
in  respect  to  the  period  of  taking  out  an  attachment,  to  cases 
called  for  trial  on  Mondays,  nor  where  the  witness  in  default 
was  in  attendance  the  previous  day.     14. 

1838.  To  the  end  that  the  due  attendance  of  jurors  and 
witnesses  may  be  the  better  secured,  the  prothonotary,  imme- 
diately after  calling  the  general  list  of  traverse  jurors,  each  day 
shall  read  aloud  this  rule,  viz. : 

(a)  When  a  juror  fails  to  answer  upon  being  called  into  the 
box,  the  prothonotary  shall  make  a  note  thereof  in  the  court 
minutes,  and  the  juror  shall  not  be  allowed  pay  for  that  day, 
unless  a satisfactorv  excuse  be  shown  for  such  failure:  and  the 
court  may  also,  in  its  discretion,  impose  a  fine  on  such  juror. 

(b)  If  a  witness  is  not  present  when  called,  and  his  absence 
causes  delay,  unless  a  sufficient  cause  is  shown,  no  pay  for  that 
day  shall  be  allowed  him  ;  and  the  court  may  also,  in  its  dis- 
cretion, impose  a  fine  on  such  witness.     22. 

1839.  No  cause,  when  first  called,  shall  be  continued  in  the 
absence  of  a  witness  or  witnesses,  but  shall,  if  a  material  wit- 
ness be  absent,  be  placed  at  the  foot  of  the  general  list,  and  be 
called  again  when  reached — the  party  in  the  meantime  taking 
proper  measures  to  compel  the  witnesses*  attendance — excepting, 
however,  cases  where  from  sickness,  absence  or  other  cause,  the 
attendance  cannot  be  had.     15,  32. 

1840.  Three  consentable  continuances  shall  constitute  a 
discontinuance.     10,  40. 

1841.  All  motions  for  the  continuance  or  adjournment  of 
causes  upon  the  list  for  any  day  after  Monday,  shall  be  made 
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on  the  evening  preceding  the  day  fixed  for  trial,  or  at  the  open- 
ing of  the  court  on  the  morning  of  said  day.     4. 

1842.  The  party  moving  for  a  continuance  of  a  cause  shall 
be  ready  with  an  affidavit  of  the  facts  alleged  as  the  ground  of  the* 
motion, where  the  same  do  not  appear  of  record,  10,  21,  or  upon 
the  pleadings  and  exhibits  in  the  case  ;  and  no  supplementary 
affidavits  will  be  allowed.     16,  40. 

1843.  When  a  case  is  continued  upon  payment  of  costs, 
and  the  costs  are  not  paid  before  or  when  the  case  is  next  reached 
for  trial,  the  trial  shall  proceed,  but  the  party  in  default  shall 
not  be  permitted  to  offer  any  evidence ;  the  court  may,  how- 
ever, relieve  a  party  from  the  payment  of  such  costs  on  clear 
proof  that  his  default  is  the  result  of  poverty  alone.     3. 

1844.  Where  the  payment  of  costs  is  prescribed  as  a  condi- 
tion for  the  continuance  of  a  cause,  the  continuance  shall  not  be 
entered  until  the  costs  are  actually  paid,  unless  the  court  shall 
otherwise  direct.     2. 

1845.  If  a  case  is  continued  at  plaintiff^s  cost,  a  nonsuit 
shall  be  entered  when  the  list  is  next  called,  unless  said  costs  have 
been  paid.  If  continued  at  defendant's  cost,  it  shall  go  to  the 
foot  of  the  general  list,  and  if  the  same  are  not  paid  when 
reached,  the  case  shall  go  to  trial.     16. 

1846.  Causes  may  be  passed  until  Tuesday,  or  a  subse- 
quent day,  when  reached,  in  the  discretion  of  the  court,  with 
the  consent  of  counsel  and  without  costs,  or  without  such  con- 
sent at  the  costs  of  the  party  making  the  application  where  a 
witness  or  party  is  sick,  soon  expected,  or  the  like.  No  cause 
will  be  passed  without  the  consent  of  a  party  without  a  rule 
for  costs.  Nor  will  counsel  be  allowed  to  consent  to  the  pass- 
ing of  all  the  causes  in  which  attachments  have  not  been  taken 
or  duly  prosecuted,  but  the  same  shall  be  tried  when  ordered 
by  the  court,  or  continued  by  consent,  or  on  legal  grounds. 
18,  33. 

1847.  If  either  party  wishes  to  use  his  adversary  as  a  wit- 
ness, he  shall  make  the  same  effort  to  secure  his  attendance  as 
in  the  case  of  other  witnesses.     3. 

1848.  All  causes  shall  be  tried  in  the  order  in  which  they 
are  placed  upon  the  list,  22,  unless  by  leave  of  the  court  or  the 
unanimous  consent  of  the  bar.     8,  12,  25,  29,  46,  49,  51. 

1849.  Causes  set  down  for  trial  in  any  week  shall  not  be 
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•coDtinued  to  a  subsequent  week  of  the  same  term,  unless  the 
jury  shall  have  been  sworn  during  the  week  for  which  the  same 
shall  have  been  set  down.     13. 

1850.  Particular  days  will  not  be  assigned  for  the  trial  of 
•cases  out  of  their  order.     3. 

1851.  The  untried  cases  of  each  day  shall  have  precedence 
until  disposed  of.     11. 

1852.  When  the  list  in  any  room  is  disposed  of,  the  judge 
shall  take  up  cases  from  the  list  of  the  other  room  of  the  same 
'Court.     1. 

1853.  A  jury  will  not  be  impaneled  in  any  civil  cause 
after  twelve  o'clock  noon  of  Saturday,  without  the  consent  of 
'Counsel.     16,  39. 

1854.  When  a  cause  is  reached  for  trial,  if  the  defendant 
•does  not  appear,  the  court  may,  on  motion,  direct  judgment  to 
be  entered  as  by  default,  without  a  verdict ;  and  if  there  shall 
have  been  a  previous  judgment  of  a  justice  of  the  peace,  award 
of  arbitrators,  or  verdict  in  favor  of  the  plaintiflf,  for  a  sum  of 
money,  the' judgment  to  be  entered  shall  be  for  such  sum,  with 
interest  from  the  date  of  such  judgment,  award  or  verdict.     22. 

1855.  In  all  cases  of  appeals  by  defendants  from  the- judg- 
ments of  aldermen,  justices  of  the  peace  or  magistrates,  where, 
in  the  calling  of  the  case  for  trial,  the  defendant  does  not  appear 
■to  prosecute  his  appeal,  and  the  plaintiff  is  present  and  ready  for 
trial,  the  court  may,  on  motion  of  plaintiff's  attorney,  affirm  the 
judgment,  1,  5,  9,  14,  IT,  23,  27.  28,  33,  35,  36,  39,  41,  43,  50: 

Provided,  that  where  there  shall  have  been  an  award  of  arbitra- 
tors filed  upon  such  appeal,  judgment  of  affirmance  of  such 
award  shall  be  entered,  and  when  the  award  shall  have  been 
for  a  sum  of  money,  the  judgment  shall  be  for  that  sum  together 
with  interest  thereon  from  the  day  of  filing  the  award,  8,  or  the 
-day  named  in  the  report.  1,  23,  32,  36.  If  neither  party  appears, 
or  the  defendant  does  and  the  plaintiff  does  not,  judgment  of 
non  pros  shall  be  entered.     3. 

1856.  When  there  has  been  a  compulsory  arbitration  of 
any  case  and  an  appeal  taken,  if  the  appellant  does  not  appear 
for  trial  when  the  case  is  reached  on  the  trial  list,  the  court  will, 
on  motion  of  the  opposite  party,  enter  judgment  for  the  amount 
awarded  bv  the  arbitrators  with  interest.     14. 
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1857.  As  soon  as  a  case  is  attached  for  trial,  the  prothono- 
tarv  shall  hand  all  the  pleadings  to  the  judge  presiding.     3. 

1858.  The  counsel  opening  a  case  to  the  jury  shall  confine 
himself  simply  to  a  statement  of  the  facts  to  be  offered  in  evi- 
dence.    7,  38. 

1859.  The  prothonotary,  in  all  cases,  whenever  a  witness 
is  called  to  the  stand  to  be  qualified,  shall  present  the  book,  and,, 
if  the  witness  decline  taking  it,  saying  he  affirms,  the  pro- 
thonotary shall  ask  him  if  it  is  a<2rainst  his  conscience  to  take 
an  oath.  If  this  question  is  answered  in  the  affirmative,  the 
prothonotary  shall  administer  an  affirmation.     2. 

18G0.  The  party  calling  a  witness  shall  state  briefly  the 
point  or  points  which  it  is  proposed  to  establish  by  his  testi- 
mony.    1,  8,  43,  45. 

1861.  The  entire  examination  of  a  witness  shall  be  con- 
ducted by  only  one  of  the  counsel  of  each  party,  7,  8,  14,  16, 
20,  24,  25,  27,  29,  39,  43,  45,  46,  47,  49  (and  the  re-examina- 
tion  shall  be  confined  to  the  matter  of  the  cross-examination, 
42)  and  while  conducting  the  examination  counsel  ahall  assume 
and  maintain  a  standing  position.     3. 

1862.  Witnesses  being  sworn  or  affirmed  shall  proceed  to 
relate  all  thcv  know  relevant  to  the  issue,  and  shall  not  be 
interrupted  or  detained,  in  any  part  of  the  examination,  for  the 
purpose  of  writing  down  the  testimony  delivered,  or  any  part 
of  it.     2. 

1863.  The  detention  for  the  purpose  of  noting  his  testi- 
mony, of  a  witness  under  examination,  shall  be  regulated  by  the 
discretion  of  the  judge,  in  the  particular  cause  on  trial.     1,  8. 

1864.  The  progress  of  the  examination  of  a  witness  shall 
not  be  arrested  or  retarded,  for  the  purpose  of  reducing  any 
offer  to  writing,  unless  it  be  required  by  the  court.     2. 

1865.  The  object  of  the  examination  of  a  w^itness  is  to  elicit 
the  truth  from  the  witness;  the  manner  and  order  of  the  exam- 
ination rests  largely  in  the  discretion  of  the  trial  judge.  To- 
abridge  proceedings  and  speed  the  trial,  counsel  should  promptly 
lead  the  witness  to  the  material  points  on  which  he  is  to  speak. 
Then  the  witness  shall  be  permitted  to  state  in  a  narrative 
form,  without  interruption  from  counsel,  the  material  facts  of 
which  he  has  knowledge. 

If  counsel  think  the  statement  of  the  witness  is  not  as  full 
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and  explicit  as  witness  can  make  it,  be  may  examine  him  fully 
(avoiding  leading  questions)  as  to  any  matter  omitted,  or  left 
indefinite  or  obscure,  but  mere  repetition  mast  be  avoided.     16. 

1866.  In  examining  witnesses  counsel  shall  treat  them  fairly 
and  without  ill  temper  (shall  not  animadvert  upon  their  testi- 
mony, or  examine  them  in  an  angry  or  threatening  manner,  28, 
30,  33,  35)  (nor  will  any  altercation  or  controversy  between 
counsel  be  permitted  in  regard  to  the  mode  of  examining  wit- 
nesses, or  the  questfons  to  be  submitted  to  them,  9,  41)  or  do 
unnecessary  violence  to  their  feelings.  Attempts  to  browbeat  a 
witness,  or  entrap  him  unfairly,  will  be  rebuked  by  the  court. 
All  investigations  shall  be  closely  confined  to  the  point  to  be 
investigated,  and  departures  from  the  rule,  unnecessary  repeti- 
tions, or  trifling  with  the  witness,  shall  be  at  once  the  cause  of 
dismissing  him  from  the  stand.  Counsel  persisting  in  putting 
questions  to  a  witness  after  dismissal  for  these  causes,  shall  be 
treated  as  guilty  of  a  contempt  of  court.     18,  36,  40. 

1867.  OfiFers  of  testimony,  and  objections  thereto,  when 
requested  by  counsel,  shall  be  made  before  the  stenographer  in 
a  low  tone  of  voice,  so  as  not  to  be  heard  by  the  jury.  3,  12,  20. 

1868.  In  discussing  questions  of  testimony,  the  objection 
shall  be  concisely  stated ;  one  counsel  only  may  then  be  heard 
in  support  of  the  offer,  and  lastly,  one  of  the  opposite  counsel 
in  reply.  Any  reference  to  the  facts  of  the  case  (except  such  as 
may  be  absolutely  necessary  to  explain  the  offer  or  objection) 
shall  be  avoided,  and  the  observation  shall,  in  letter  and  spirit, 
be  addressed  to  the  court  alone,  and  be  as  brief  as  possible.     2. 

1869.  Arguments  on  questions  of  evidence  (and  questions 
of  law  arising  incidentally  in  the  trial,  45)  shall  only  be  heard 
at  the  request  or  by  the  consent  of  the  trial  judge,  43,  who  shall 
regulate  the  manner  and  time  of  speaking.     45. 

1870.  In  all  trials  the  order  of  proceeding  shall  be  as  fol- 
lows, viz. :  One  of  the  counsel  maintaining  the  affirmative  of 
the  issue  shall  open  the  cause,  state  the  facts,  and,  if  neces- 
sary, the  principles  of  law  involved  (without  argument,  36,  41, 
48,  but  so  that  the  Bclevancv  of  the  facts  mav  be  understood,  6, 

'  w  *  7  7 

9,  18,  28,  30,  33,  35)  and  then  call  and  examine  the  witnesses 
and  read  the  papers.  One  of  the  opposite  counsel  shall  then 
open  his  case,  and  proceed  in  like  manner.  2,  16,  22,  34,  39,  42. 
But  one  counsel  on  cither  side  will  be  permitted  to  examine  or 
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cross-examine  a  witness  (or  in  any  way  interfere  in  the  sanie^ 
further  than  to  suggest  questions  to  his  colleague.  11,  23,  26^ 
43,  44).  The  re-examination  of  a  witness  shall  be  only  in 
respect  to  explanation  of  new  matter  elicited  on  his  cross-exam- 
ination, unless  with  leave  of  the  court  where  the  matter  has- 
been  overlooked  in  chief.     6,  16,  28,  30,  33,  35,  37,  48. 

1871.  The  examination  of  witnesses  shall  be  conducted  as 
follows :  The  counsel  calling  the  witness,  shall  examine  him,, 
and  having  concluded  may  hand  him  over  for  further  examina- 
tion to  his  colleague ;  and  he  having  concluded,  the  witness  may  be 
cross-examined  by  one  of  the  counsel  of  the  opposite  party,  and 
after  him,  by  his  colleague ;  who  having  concluded,  he  may  be 
re-examined  by  the  counsel  who  called  him,  in  turn,  as  to  mat- 
ters arising  out  of  the  cross-examination ;  and  so  he  may  be 
re-cross-examined  as  to  matters  arising  out  of  the  re-examination. 
No  counsel  shall  have  more  than  one  turn  in  the  examination  of 
a  witness  in  chief,  or  on  re-examination,  cross-examination  or 
re-cross-examination.     15,  32. 

1872.  After  the  evidence  is  closed,  if  the  counsel  on  either 
side  desire  to  obtain  the  charge  of  the  court  upon  written  points,, 
he  shall  so  state  in  order  to  obtain  time  to  prepare  them  ;  other- 
wise no  point  will  be  received  after  the  argument  has  com-^ 
menced.     36. 

1873.  When  the  evidence  is  closed,  one  of  the  counsel  oa 
the  affirmative  side  of  the  question  shall  sum  up,  stating  all  the 
points  both  of  law  and  fact  upon  which  he  intends  to  rely,  and 
reading  all  the  authorities  which  he  and  his  colleagues  mean  to 
produce  ;  two  of  the  counsel  on  the  opposite  side  shall  then 
speak  in  succession,  and  the  remaining  counsel  on  the  affirma- 
tive shall  then  be  heard  in  reply,  and  be  confined  to  answering- 
the  points  made  by  the  opposing  counsel,  and  to  enforcing  those 
made  by  his  colleague,  16,  39,  41,  42,  (or  himself  in  the  first 
summing  up.  18).  (All  the  counsel  are  to  avoid  going  over 
the  same  ground  with  the  preceding  colleague.  2).  Alternate 
speaking  shall  not  be  allowed.  2,  33,  42.  In  arguing  incidental 
questions  of  law  which  may  arise  during  the  trial,  the  same  rule 
of  speaking  shall  be  observed  by  counsel.     11,  23,  26,  34,  43,  44. 

1874.  After  the  evidence  is  closed,  the  case  shall  be  argued 
to  the  court  and  jury  as  follows :  One  of  the  counsel  having  the 
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affirmative  shall  present  to  the  court  the  points  in  writing,  if 
any  he  has,  upon  which  he  desires  the  jury  to  be  charged, 
together  with  the  authorities  on  which  he  relies  in  support  of 
them ;  the  opposing  counsel,  not  exceeding  two  in  number,  shall 
then  speak  successively,  first  reading  their  written  points,  if 
any,  and  presenting  the  authorities  in  support  of  them,  and  one 
of  the  counsel  on  the  affirmative  side  shall  be  heard  in  reply, 
and  shall  be  confined  to  the  points  made  in  the  opening,  and 
those  made  by  the  opposing  counsel.  21,  28,  30,  33,  35,  36. 
(The  court  may  permit  but  one  counsel  to  sum  up  to  the  jury, 
in  its  discretion.  6,  48).  The  same  order  will  be  observed  in 
the  argument  to  the  jury,  but  the  court  may,  in  its  discretion, 
limit  the  argument  to  either  court  or  jury  to  one  counsel  on  a 
side,  and  in  that  case  the  counsel  for  the  party  having  the  bur- 
den of  proof  shall  conclude,  and  the  opposite  party  begin  the 
argument  to  the  jury.     37. 

1875.  If  evidence  has  been  received  on  behalf  of  each 
party,  the  counsel  having  the  right  on  the  pleadings  to  begin, 
shall  sum  up,  stating  explicitly  the  grounds  upon  which  he 
intends  to  rely,  and  citing  such  authorities  as  he  may  deem  per- 
tinent. One  of  the  counsel  of  the  opposite  party  may  then 
address  the  jury  as  fully  as  the  nature  of  the  defence  may 
require.  Afterwards  the  counsel  who  commenced  the  sum- 
ming up  may  conclude,  restricting  himself  to  enforcing  the 
grounds  previously  taken  by  him,  and  combatting  the  views  of 
the  opposite  counsel.  When  the  party  not  entitled  to  begin 
shall  produce  no  testimony,  the  counsel  of  the  other  party  shall 
be  confined  to  his  address  in  summing  up,  and  shall  not  be  heard 
in  reply.     1,  15,  32. 

1876.  Where  there  is  but  one  counsel  on  aside,  the  counsel 
having  the  affirmative  shall  open  and  close,  except  where  the 
party  not  entitled  to  begin  shall  produce  no  testimony,  in  which 
case  counsel  for  the  other  party  shall  be  confined  to  his  address 
in  summing  up,  and  shall  not  be  heard  in  reply.     23. 

1877.  In  cases  where  the  plea  is  payment,  payment  with 
leave,  and  in  other  cases  where  the  pleas  confess  and  avoid  the 
plaintiff's  case,  as  also  where  under  the  rules  of  court,  the 
plaintifif's  case  as  set  out  in  his  affidavit  of  claim  is  admitted 
and  the  legal  effect  thereof  is  sought  to  be  avoided  by  facts  and 
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circumstances  which  non  obstante  constitute  a  sufficient  defence, 
the  defendant  shall,  in  his  argument  to  the  jury,  have  the 
conclusion.     5. 

1878.  If  the  defendant  enter  the  plea  of  payment  and  neg"- 
lect  to  file  any  statement  of  special  matter,  he  shall  have  the 
affirmative  of  the  issue,  including  the  right  to  the  last  argument 
to  the  jury.     10. 

1879.  If  two  counsel  on  either  side  sum  up  to  the  jury  on 
the  affirmative  side  of  the  ii?sue,  thfe  one  shall  begin  and  the 
other  conclude  the  argument.     7. 

1880.  Any  attorney  examined  as  a  witness  for  his  client 
shall  not  be  permitted  to  address  the  jury  without  leave  of  the 
court.     7,  8,  26,  29,  47. 

1881.  On  points  submitted  at  a  trial  of  a  cause,  the  points 
on  both  sides  shall  be  first  read  and  the  plaintifif  shall  begin  and 
conclude,  citing  his  authorities  iu  the  opening  argument,  and 
when  counsel  on  one  side  only  presents  points,  he  shall  begin 
and  conclude.     10. 

1882.  In  presenting  points,  counsel  will  note  opposite  each, 
such  authorities  as  they  rely  upon  in  support  thereof,     15. 

1883.  Points  upon  which  the  judge  is  requested  to  charge 
the  jury  shall  be  plainly  written  (and  clearly  and  distinctly 
stated,  16,  28,  30,  35,  36,  40,  43.  48),  and  where  it  is  practicable 
they  shall  be  so  framed  that  the  answer  of  the  court  will  be  full, 
direct  and  explicit  by  a  simple  affirmation  or  negation.  23.  A 
copy  of  the  points  shall  be  presented  to  the  court  (and  one  to 
the  opposing  counsel,  2,  3,  5,  6,  1 5,  1 6,  33,  37,  38,  41,  43,  45,  48) 
(at  the  close  of  the  evidence  and  before  the  commencement  of 
the  summing  up,  1,  2,  3,  8,  10,  13,   14,  15,16,17,  19,30,32, 

33,  37,  40,  41,  43,  47,  50)  (before  the  concluding  counsel  has 
addressed  the  jury  on  either  side,  6,  7,  9,  11,  20,  25,  27,  28,  29, 

34,  35,  38,  39,  42,  44,  46,  48,  49,  51)  (before  the  argument  has 
closed,  36,  45)  (and  read  to  the  court  and  immediately  filed,  19)  or 
the  judge  may  in  his  discretion  refuse  to  charge  the  jury  upon 
the  points  proposed.  1,  8,  17,  27,  30,  32,  36,  50.  The  trial  will 
not  be  delayed  to  enable  counsel  to  prepare  their  points,  except 
in  special  cases,  43,  when  not  more  than  fifteen  minutes  shall  be 
allowed  for  that  purpose.     3. 
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1 884.  When  a  request  is  made  to  the  court  to  file  the  charge 
(the  points  must  be  presented,  28)  the  request  must  be  made 
in  writing;'  (as  soon  as  the  evidence  on  both  sides  has  closed, 
2, 19)  (before  the  party  making  the  request  proceeds  with  his 
testimony,  28,  35)  (a  reasonable  time  before  the  court  begins  to 
charge  the  jury,  36),  otherwise  the  request  will  not  be 
granted.     36. 

1885.  When  the  court  is  asked  to  charge  that  there  is  evi- 
dence from  which  a  particular  fact  may  be  inferred,  the  point 
must  specially  set  forth  the  facts  which  justify  the  inference, 
otherwise  it  will  not  be  answered  ;  or,  if  answered  adversely, 
the  party  shall  not  be  entitled  to  an  exception.     27,  36. 

1886.  When  there  is  a  request  to  charge  that  there  is  no 
evidence  of  a  particular  fact,  the  opposite  counsel,  at  the  request 
of  the  court,  shall  indicate  in  writing  the  evidence  of  the  fact 
relied  on,  otherwise  he  shall  not  be  entitled  to  except  to  an 
answer  affirming  the  point.     27,  36. 

1887.  If  it  be  desired  at  the  close  of  the  charge  to  call  the 
attention  of  the  court  to  any  matter  connected  with  it,  the  same 
must  be  done  in  writing  and  handed  up  without  verbal  com- 
ment.    15. 

1888.  The  presiding  judge  may,  in  his  discretion,  reserve 
points  of  law  arising  upon  the  trial,  for  argument  and  considera- 
tion, and  may  direct  judgment  to  be  entered,  either  upon  the 
verdict  or  non  obstante  veredicto,  according  to  his  opinion  on 
such  questions,  and  in  view  of  the  facts  found  by  the  jury;  and, 
for  the  purpose  of  aiding  the  court  as  to  facts,  the  jury  may  find 
specially  the  facts  in  issue.  Either  party  shall  have  the  right 
to  a  bill  of  exceptions  to  the  opinion  of  the  court,  as  if  the  ques- 
tions had  been  ruled  on  the  trial  of  the  cause,  and  he  shall  be 
allowed  twenty  days  from  the  rendition  of  the  judgment  for  the 
presentation  of  his  bill.    15. 

1889.  If  a  point  of  law  be  reserved  on  the  trial  of  a  cause, 
the  point  and  the  facts  on  which  it  arises,  must  be  stated  on  the 
record.     27. 
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TRUSTEE    ACCOUNTS 

[See  Assignees,  Trustees  and  Committees.] 

VIEWERS 

[See  Condemnation  Proceedings.] 

VIEWS 

[See  Jury.] 

WRITS  AGAINST  EXECUTORS,  Etc. 

[See  Notices.] 

WRITS  OF  INQUIRY 

[See  Assessment  of  Damages.] 


BY-FiXWS  091 


BY-LAWS 

I. — ()bje<'ts. 

Sec.  1.  This  Association  is  formed  to  ndvance  the  science 
of  jnrisprudence  ;  to  promote  the  administration  of  justice  ; 
to  secure  pro})er  lejjjishition ;  to  encourage  a  thorough  legal 
education  ;  to  uphold  the  honor  and  dignity  of  the  Bar;  to 
cultivate  cordial  intercourse  among  the  lawyers  of  Pennsyl- 
vania ;  and  to  j)erpetuate  the  history  of  the  profession  and  the 
memory  of  its  members. 

Sk(^  2.  It  shall  not  take  any  partisan  political  action, 
nor  endorse  or  recommend  any  person  for  any  official  position. 

II. — Memljcrs. 

Sec  3.  Tliose  members  of  the  Bar  who  signed  the  call 
for  the  convention  at  which  this  Association  was  formed,  or 
who  attended  any  meeting  thereof,  or  who  shall  before  the 
adjournment  of  the  meeting  held  at  Bedford  Springs,  July 
10-11,  1895,  pay  the  admission  fee,  and  sign,  or  cause  to  be 
signed  for  them,  a  roll  containing  the  charter  and  by-laws, 
are  hereby  declared  to  be  active  membersof  this  Association. 

Sec.  4.  Any  member  of  the  Bar  of  the  Supreme  Coui-t 
of  Pennsylvania,  residing  and  practicing  in  this  State ;  any 
State  or  Federal  Judge  residing  in  this  State  ;  and  any  pro- 
fessor in  a  regularly  organized  law  school  in  this  State  ;  \\\\o 
shall  comply  with  the  requirements  hereinafter  set  forth,  may 
become  an  active  member  upon  approval  by  a  majority  of 
the  Committee  on  Admissions. 

Sec.  5.  All  applications  for  membership  must  be  in 
writing,  signed  by  the  applicant,  stating,  inter  alia,  his  name, 
age,  residence  and  date  of  admission  to  practice  in  the  Supreme 
('oiirt,  commission  to  the  Bench,  or  appointment  as  professor 
in  a  regularly  organized  law  school  in  the  State ;  and  endorsed 
by  three  or  more  members  of  the  Association,  and  must  be 
accompanied  by  the  usual  admission  fee. 
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Sec.  6.  Persons  elected  to  membership  must,  within  three 
months  after  notification  of  their  election,  sign,  or  cause  to  be 
signed  for  them,  a  roll  containing  the  charter  and  by-laws,  or 
such  election  shall  become  void. 

Sec.  7.  A  list  of  applications  admitted  by  the  Com- 
mittee of  Admissions  during  the  interim  of  the  meetings  of 
the  Associatiou,  shall  be  reported  at  each  annual  meetinj;. 

Sec.  8.  Rejected  applicants  shall  not  be  again  proposed 
within  one  year  after  their  rejection. 

Sec.  9.  Distinguished  non-resident  lawyers  may  l)e 
elected  honorary  members  by  a  vote  of  the  Association,  and 
shall  have  a  voice,  but  no  vote,  at  meetings  of  the  Association. 

III.— Officers.     ' 

Sec.  10.  The  officera  shall  be  a  President,  a  first,  second, 
third,  fourth  and  fifth  Vice-President,  a  Secretary  and  a 
Treasurer.  The  offices  of  Secretary  and  Treasurer  may  be 
held  by  one  person. 

Sec.  11.  The  President  shall  preside  at  all  meetings  of 
the  Association,  and  shall  deliver  at  the  annual  meeting  an 
appropriate  address,  with  particular  reference  to  any  statutory 
changes  in  the  State  of  public  interest,  and  any  needed 
changes  suggested  by  judicial  decisions  during  the  year. 

Sec.  12.  The  Vice-Presidents,  according  to  number, 
shall  act,  when  required,  in  the  place  of  the  President. 

Sec.  13.  The  Secretary  shall  keep  a  record  of  the  pro- 
ceedings of  the  Association,  and  of  such  other  matters  as  may 
be  directed  to  be  })laced  on  the  files  of  the  Association ;  he 
shall  keep  an  accurate  roll  of  the  officers  and  members,  and 
notify  them  of  their  election  or  appointment  on  committees; 
he  shall  issue  notices  of  all  meetings;  furnish  the  Treasurer 
witli  the  names  and  addresses  of  pei'sons  elected  membere; 
conduct  the  correspondence  of  the  Association  ;  and  keep  its 
seal.  lie  shall  report  to  the  Executive  Committee,  prior  to 
the  annual  meeting,  a  summary  of  his  transactions  during 
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the  year;  and  shall  perform  such  other  duties  as  may  be 
required  of  him  by  the  Association,  tlie  President  or  the 
Executive  Committee.  His  books  and  papers  shall  at  all  times 
be  open  to  the  inspection  of  the  Executive  Committee,  and  he 
shall  receive  such  compensation  as  shall  be  allowed  by  that 
committee. 

Sec.  14.  The  Treasurer  shall  keep  an  accurate  roll  of  the 
active  members  of  the  Association  ;  notify  members  of  their 
election  to  membership;  collect,  keep  careful  and  regular 
book  accounts  of,  and  expend,  under  direction  of  the  Associa- 
tion or  the  Executive  Committee,  all  moneys  of  the  Associa- 
tion  ;  and  shall  exhibit  at  the  annual  meeting,  and  when 
directed  by  the  Association  or  the  Executive  Committee, 
detailed  statements  of  the  moneys  received  and  expended, 
the  amounts  due  to  and  by  the  Association,  and  an  estimate 
of  the  resources  and  expenditures  for  the  ensuing  year.  His 
books  and  accounts  shall  at  all  times  be  subject  to  examina- 
tion and  audit  by  the  Executive  Committee,  or  by  any 
s|)ecial  committee  appointed  for  that  purpose.  He  shall  give 
bond  in  such  sum  as  shall  be  required  by  the  Executive  Com- 
mittee, and  shall  receive  such  compensation  as  that  committee 
shall  allow. 

Sec.  15.  Vacancies  in  the  offices  of  the  Association  shall 
be  filled  by  the  Executive  Committee,  but  no  appointment 
shall  be  made  to  the  office  of  President  while  any  Vice- 
President  is  able  and  willing  to  serve. 

IV. — Elections, 

Sec.  16.  The  officers  of  the  Association  shall  be  elected 
at  the  annual  meeting  to  serve  for  one  year  and  until  their 
successors  are  chosen. 

Sec.  17.  No  member  shall  be  elected  President  for  two 
successive  terms. 

Sec.  18.  Two  persons  residing  in  the  same  county  shall 
not  serve  as  Vice-Presidents  at  the  same  time  ;  but,  as  far  as 
practicable,  they  shall   severally    be   chosen  from  different 
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sections  of  the  State.  If  two  from  the  same  county  are  eleetect 
at  one  time,  the  one  having  the  h)\vest  vote  shall  be  rejected, 
ami  a  new  vote  taken  to  fill  the  oflice. 

Sec.  19.  The  annual  meeting  shall  be  held  at  such  time 
and  place  as  the  Association  shall  select.  In  default  of  such 
selection,  it  shall  meet  at  the  same  time  and  place  as  the  last 
preceding  annual  meeting. 

Skc.  20.  Adjourned  meetings  shall  be  held  at  such 
time  and  place  as  the  Association  shaU  determine. 

Sec.  21.-  Spec^ial  meetings  shall  be  called  by  the  Secre- 
tary, when  requested  in  writing  by  the  President,  the  Execu- 
tive Committee,  or  fiftv  members  of  the  Association.  Such 
request  sliall  specify  the  purpose  of  the  meeting.  At  sj>ecial 
meetings  no  business  shall  be  transacted  exce})t  that  stated  in 
the  call,  unless  bv  consent  of  four-fifths  of  the  members 
present  and   voting. 

Sec.  22.  At  all  meetings  fifty  niemlnjrs  shall  constitute 
a  quorum  for  the  transaction  of  business. 

Sec.  23.  At  least  one  month's  notice  shall  be  given 
of  the  annual  meeting,  and  ten  days'  notice  of  adjourned  or 
special  meetings,  by  letter  mailed  to  the  last  known  address 
of  each  member. 

Sec.  24.  The  Executive  Committee  and  the  Committee 
on  Law  Reform  shall  arrange  for  the  reading  of  appropriate 
papers  at  the  annual  meeting,  and  for  the  opening  of  a  dis- 
cussion thereupon  ;  and  notice  thereof  shall  be  given  to  tlie 
meml)ers  in  the  call  for  the  meeting. 

Sec.  2o.  At  the  annual  and  adjourned  meetings  the 
order  of  business,  unless  otherwise  directed  by  a  majority  of 
members  voting,  shall  be  as  follows  : 

1.  Reading  of  the  Minutes  of  the  Preceding  Meeting. 

2.  Report  of  the  Executive  Committee. 

3.  Report  of  the  Treasurer. 
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4.  Report  of  the  Committee  on  Admissions. 

5.  Election  of  Members. 

6.  Nomination  and  Election  of  Officers. 

7.  Reports  of  otlier  Standing  Committees. 

8.  Reports  of  Special  Committees. 

9.  Special  Orders. 

10.  Unfinished  Bnsiness. 

11.  New  Bnsiness. 

Sec.  20.  Except  as  herein  otherwise  provided,  the  meet- 
in2:s  shall  be  condncted  according  to  the  nsnal  parliamentary 
rnles ;  bnt,  without  leave  of  the  Association,  no  member 
shall  be  permitted  to  speak  more  than  ten  minutes  at  any  one 
time,  or  more  than  twice  on  the  same  subject. 

Sec.  27.  Except  by  leave  of  the  Asst)ciation  or  the 
Executive  Committee,  no  one  not  a  member  shall  be  allowed 
on  the  floor  while  the  meetings  are  in  progress. 

Sec.  28.  No  comj)limentary  resolution  shall  be  enter- 
tained relative  to  the  reading  of  any  paper  by,  or  to  the  per- 
formance of  any  act  or  duty  by,  any  officer  or  member  of  the 
Association. 

Sec.  21).  A  stenographer  shall  be  selected  by  the  Execu- 
tive Committee  to  report  the  proceedings  of  each  meeting; 
and  tliose  proceedings,  together  with  any  papers  read  at  the 
meeting,  shall  be  printed,  and  a  copy  thereof  sent  to  each 
member.  If  desired,  twenty  additional  copies  shall  be  sent 
to  each  member  reading  a  paper  by  request.  Copies  shall 
also  be  sent  to  every  Law  Tiibrary  in  the  State,  toeverv  other 
State  Bar  Association  extending  a  like  courtesy  to  this  Asso- 
ciation, and  to  every  National  Bar  Association. 

VI. — Committees 

Sec.  30.  The  Standing  Committees  shall  be  an  Execu- 
tive (vommittee,  a  Committee  on  Admissions,  a  Committee 
on  Grievances,  a  Committee  on  Law  Reform,  a  Committee 
on  Legal  Education,  and  a  Committee  on  Legal  Biography. 
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Sec.  31.  The  Executive  Committee  shall  consist  of 
twenty -one  members,  who  shall  be  elected  by  the  Association, 
and  who  shall  act  as  Trustees,  exclusive  of  the  President, 
Secretary  and  Treasurer,  who  shall  be  ex-officio  members. 
They  shall  have  general  management  of  the  affairs  of  the 
Association,  make  arrangements  for  meetings,  including,  as 
far  as  may  be,  the  obtaining  of  reasonable  accommodations 
at,  and  of  reasonable  transportation  to  and  from,  the  place  of 
meeting ;  shall  order  the  disbursement  of  the  funds  of  the 
Association  ;  audit  the  accounts,  and  have  such  other  powers 
as  may  be  conferred  on  them  by  these  by-laws  or  by  a  vote 
of  the  Association. 

Sec.  32.  The  Committee  on  Admissions  shall  consist 
of  nine  members,  chosen  from  diffei'ent  sections  of  the  State* 
All  applications  for  membership  shall  be  referred  to  this 
committee.  They  shall  report  to  the  Association  the  names 
of  such  persons  as  they  deem  suitable  for  membei'ship,  and 
shall  seek  to  bring  in  all  the  lawyers  of  the  State  fitted  to 
become  members.  What  occurs  at  the  meetings  of  this  com- 
mittee shall  be  considered  contidential,  except  such  matters  as 
shall  be  publicly  reported  to  the  Association.  Any  ten  mem- 
bers may  appeal,  in  writing,  to  the  Association  from  the 
failure  or  refusal  of  this  committee  to  report  favorably  any 
application  for  membership. 

Sec.  33.  The  Committee  on  Grievances  shall  consist  of 
five  members.  They  shall  hear  all  complaints  preferred  by 
one  member  against  another  for  misconduct  in  his  relations 
to  the  profession  or  to  this  Association,  provided  the  same  be 
in  writing,  particularly  stating  the  matters  complained  of, 
and  signed  by  the  complainant.  They  may  also  hear  any 
specific  complaints  made  by  any  member,  affecting  the  interest 
of  the  profession,  the  practice  of  law  or  the  administration  of 
justice ;  and  may  report  thereon  to  the  Association,  with  such 
recommendations  as  they  deem  advisable.  No  report  shall 
be  made  advereely  to  any  member  until  after  notice  to  him, 
with  full  opportunity  to  defend  and  to  meet  his  accusers  and 
witnesses  face  to  face.     The  adverse  action  of  this  committee 
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must  be  approved  by  a  vote  of  not  less  than  two-thirds  of  the 
members  present  and  voting.  What  occurs  at  the  meetings 
of  this  committee  shall  be  considered  confidential  except  such 
matters  as  shall  be  publicly  reported  to  the  Association. 

Sec.  34.  The  Committee  on  Law  Reform  shall  consist 
of  eleven  members,  chosen  from  different  sections  of  the  State. 
They  shall  consider  an^  report  to  the  Association  such 
amendments  of  the  law  as  they  shall  deem  beneficial,  oppose 
such  as  they  shall  deem  injurious,  observe  the  practical  work- 
ing of  the  judicial  system  of  the  State,  and  recommend  from 
time  to  time  such  action  as  they  shall  deem  best. 

Sec.  35.  The  Committee  on  Legal  Education  shall  con- 
sist of  one  member  from  each  judicial  district  in  the  State. 
They  shall  report  from  time  to  time  such  changes  as  they  shall 
deem  it  is  expedient  to  make  in  tiie  system  of  legal  education    • 
and  of  admission  to  the  practice  of  law  in  the  Stat«. 

Sec.  36.  The  Committee  on  Legal  Biography  shall  con- 
sist of  oue  member  from  each  judicial  district  in  the  State. 
They  shall  provide  for  the  preservation,  among  the  records 
of  the  Association,  ot  such  facts  relating  to  the  history  of 
the  profession  as  may  be  of  interest,  and  of  suitable  memo- 
rials of  the  lives  and  characters  of  deceased  members  of  the 
Association. 

Sec.  37.  Unless  otherwise  provided  for  hereby  or  by  the 
Association  at  its  annual  meeting,  all  Standing  Committees 
and  vacancies  therein  shall  be  filled  by  appointment  of  the 
President,  to  serve  until  the  expiration  of  the  next  annual 
meeting  and  the  appointment  of  their  successors.  They  shall 
elect  their  own  officers,  make  rules  for  their  government,  keep 
minutes  of  their  proceedings,  and  make  annual  reports  to  the 
Association.  They  may  provide,  by  rule,  that  formal  matters 
requiring  attention  l>etvveen  meetings  may  be  voted  on  by 
letter;  and  that  a  failure  of  any  member  to  attend  three  suc- 
cessive meetings  shall  cause  his  membership  in  the  committee 
to  become  vacant.  The  rules  adopted  by  one  committee  shall 
govern  the  succeeding  committees  until  altered  thereby. 
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Sec.  38.  Such  other  committees  may  be  appointed  or 
elected  from  time  to  time  as  shall  be  deemed  expedient ;  but, 
except  by  a  vote  of  the  Association,  no  matter  shall  be  referi'ed 
to  a  special  committee  which  is  within  the  province  of  any  of 
the  Standing  Committees. 

Sec.  39.  In  committees  of  nine  or  more,  five  shall  con- 
situte  a  quorum  for  the  transactioi^of  business;  and  in  com- 
mittees of  less  than  nine,  a  majority  shall  constitute  a 
quorum.  In  case  of  necessity,  the  annual  report  of  the 
Standing  Committees  may  be  prepared  and  adopted  by  less 
than  a  quorum. 

YIL— Dues, 

Sec.  40.  The  current  year  of  the  Association  shall 
commence  on  the  first  day  of  July,  and  the  annual  dues  shall 
be  payable  on  that  date.  Active  members  shall  pay  five  dol- 
lars per  year.  The  admission  fee  of  five  dollars  shall  include 
the  first  year's  dues.  Honorary  members  shall  pay  no 
admission  fee  or  dues. 

Sec.  41.  The  Treasurer  shall,  after  diligently  seeking 
to  collect  the  same,  and  with  notice  to  the  member  of  this 
by-law,  report  to  the  Executive  Committee  the  names  of  all 
members  who  are  one  year  in  arrears  for  their  dues,  and  that 
committee  may,  by  rule  or  direct  vote  on  that  report,  declare 
that,  by  reason  thereof,  such  persons  have  ceased  to  be  mem- 
bers of  the  Association. 

Yin,— Penalties 

Skc.  42.  Any  member  may  be  suspended  or  expelled 
for  misconduct  in  matters  connected  with  the  Association,  or 
in  his  personal  or  professional  relations,  after  conviction 
thereof  by  the  Committee  on  Grievances,  and  the  approval 
of  such  conviction  bv  this  Association. 

Sec.  43.  Conviction  of  anv  member  for  crime  shall  at 
once  work  a  forfeiture  of  membership  in  the  Association, 
which  forfeiture  shall  continue  until  such  conviction  be  set 
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aside  or  reversed  ;  hut  if  it  shall  afterwards  he  made  to 
appear  that  such  member  was  wrongfully  convicted,  he  may 
be  re-elected  to  membership  upon  recommendation  of  the 
Committee  on  Admissions. 

Skc.  44.  If  any  member  is  disbarred  from  practice  in  the 
Suprehie  Court,  or  from  the  courts  of  the  county  in  which 
he  resides,  such  disbarment  shall  work  a  forfeiture  of  his 
membership,  until  the  disbarment  be  set  aside  or  reversed. 
Reinstatement  to  practice  shall  not  reinstate  to  membership, 
unless  by  a  vote  of  the  Association  upon  recommendation  of 
the  Committee  on  Admissions. 

Skc.  45.  A  meml)er\s  interest  in  the  property  of  the 
Association  shall  cease  with  his  membei'ship. 

IX. — Amendments 

Sec,  46.  Amendments  may  be  made  to  these  by-laws 
only  at  an  annual  meeting,  and  by  a  vote  of  two-thirds  of  the 
members  present;  and  no  amendment  shall  be  considered 
(except  by  unanimous  consent  of  those  present)  unless  a  copy 
of  the  same  shall  have  been  sent  to  the  Secretary,  and  notice 
of  the  intention  to  offer  the  siime  shall  have  been  included  in 
the  call  for  the  annual  meeting. 
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HONORARY  MEMBERS 

FiERO,  J,  Newton, Albany,  N.  Y. 

Parker,  Cortlandt •   • Newark,  N.  J. 

LIST  OF  MEMBERS  BY  COUNTIES 

ALLEGHENY   COUNTY 

BoYCE,  James  C, Pittsburg 

Breck,  E.  Y., 1 16  Fourth  avenue, 

Brown,  Major  A.  M Maeder  Bld'g,  Fifih  ave., 

Brown,  John  D., Maeder  Bld'g,  Fifth  ave., 

Brown,  Marshall 157  Fourth  avenue, 

Brown.  Thomas  S., 413  Grant  street, 

BuRGWiN,  Augustus  P.,    .    .    .   .  150  Fourth  avenue, 
BuRGWiN,  George  C.,    .   .    .   .-.  150  Fourth  avenue, 

Carpenter,  J,  McF., 402  Grant  street, 

Chalfont,  Geo.  N., 402  Grant  street, 

Cohen,  Josiah, 85  Diamond  street. 

Cotton,  Emm ETT  E 156  Fourth  avenue, 

Craig,  Edwin  S 170  Fourth  avenue, 

Dalzell,  Hon.  John 170  Fourth  avenue, 

Davis,  L.  L., Carnegie  Building, 

Dickey,  C.  C 100  Diamond  street, 

Errett,  W.  R no  Diamond  street, 

Evans,  J.  A., 170  Fourth  avenue, 

EwiNG,  David  Q., Carnegie  Building, 

Ferguson,  John  S., 408  Grant  street, 

Frazer,  Robert  S., iio  Diamond  street, 

Gordon,  George  B., 170  Fourth  avenue, 

Graham,  Sam'l  J., 424  Fourth  avenue, 

Guthrie,  George  W., 100  Diamond  street. 

Hall,  Wm.  M.,  Jr., Carnegie  Building, 

Hamilton,  Geo.  P., 149  Fourth  avenue, 

Herriott,  Thomas, 170  Fourth  avenue, 

Imbrie.  a.  M., 100  Diamond  street, 

Israel,  Abraham 85  Diamond  street, 

Kennedy,  Hon.  John  M.,     .   .   .85  Diamond  street, 

Kenny,  Chas.  B., 414  Grant  street, 

Knox,  P.  C, Carnegie  Building, 

Lyon,  Walter 118  Diamond  street, 

M  AGFA  R  LANE,  J  AMES  R I  GO  Diamond  street. 
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ALLEGHENY  COUNTY— continued 

Macrum,  W., loo  Diamond  street,         Pittsburg. 

McCann,  David  S., 96  Diamond  street, 

McClav,  Samuel, 98  Diamond  street, 

McClung,  Hon.  S.  a 170  Fourth  avenue, 

McClung,  W.  H 170  Fourth  avenue, 

McCooK,  Willis  F., Carnegie  Building, 

McGiRR,  Frank  C Fifth  ave.  and  Grant  st., 

McKenna.  Charles  F.,    ....  135  Fifth  avenue, 

McKennan,  John  D., 1 10  Diamond  street, 

McCleave,  Johns 

Meyer,  Henry, 100  Diamond  street, 

Miller,  J.  J 408  Grant  street, 

Miller,  Jacob  H 129  Fifth  avenue. 

Minor.  William  E., 91  Diamond  street, 

Neeper,  A.  M no  Diamond  street, 

NiLES,  Alfred  J., Carnegie  Building, 

Orr,  Charles  P 400  Grant  street. 

OsBURN.  Frank  C 134  Fifth  avenue. 

Over,  Hon.  Jones  W., 

Patterson,  Thomas, Carnegie  Building, 

Plumer,  L.  M 170  Fourth  avenue 

Porter,  Edwin  L 433  Fifth  avenue, 

Porter,  Hon.  William  D.,  .  .   . 

Reed,  James  H Carnegie  Building, 

Riddle.  George  D., 410  Grant  street, 

Roberts,  Geo.  L., Carnegie  Building, 

Rodgers,  W.  B 98  Diamond  street. 

Sanderson,  John  F 

ScANDRETT,  R.  B Carnegie  Building, 

Schoyer,  Sol.,  Jr., 139  Fourth  avenue, 

Scott,  William 170  Fourth  avenue. 

Scull,  Edward  G., 

SwEARiNGEN,  J.  M., 98  Diamond  street, 

Shafer,  John  D., 184  Fourth  avenue. 

Shields,  James  M., 161  Fifth  avenue, 

Shiras,  George,  3d 100  Diamond  street, 

Shiras,  W.  K 100  Diamond  street, 

Slagle,  Hon.  Jacob  F.,    ....  100  Diamond  street, 

Smith,  Edwin  W., Carnegie  Building, 

Smith,  Edwin  Z., Carnegie  Building, 

Stadtfeld,  Joseph 94  Diamond  street, 

Sterrett,  James  R., 85  Diamond  street, 

Stoner,  J.  M 1 10  Diamond  street. 
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ALLEGHENY  COUNTY—continued 

Thorp,  C.  M St.  Nicholas  Building, 

Trent,  S.  U 98  Diamond  street, 

Watson,  D.  T., •  .    .170  Fourth  avenue, 

Way,  William  A., Carnegie  Building 

Weil,  A.  Leo, 170  P'ourth  avenue. 

Wise,  J.  H., 91  Diamond  street, 

White,  Hon.  J.  W.  F., 

W^HiTE,  John  Newton Carnegie  Building, 

Woodward,  Marcus  A.,  .   .    .    .98  Diamond  street, 
Young,  James  S., 98  Diamond  street, 


Pittsburg. 


ARMSTRONG    COUNTY 

BuFFiNGTON  Orr, Kittanning. 

Crawford,  John  T., '* 

Grier,  C.  Orr, 

Leason,  Mirven  F., 

McCain,  James  H., 

Neale,  Hon.  James  B 


i< 


II 


II 


BEAVER   COUNTY 

Laird,  Frank  H., Beaver. 

Martin.  J.  Rankin, 

Moore,  W.  S., 

Wilson,  Hon.  J.  Sharp 


II 


II 


II 


BEDFORD   COUNTY 

Ake,  Samuel, Bedford. 

Cessna,  Harry, 

Cessna,  Howard, 

CoLViNE,  Fredk.  E., 

Colvine,  Russell  H 

Fletcher,  Frank, 

ij.'\DERMAN,xx.v^.,       •     •     •     •     ■     •     •     ■     •     •     >     ■     •     • 

Hall,  William  M., 

Horn,  Daniel  S., 

Jordan,  John  H., 

Kerr,  Edward  F., 

King,  Alexander 

Little,  Alvin  L., 
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BEDFORD   COUNTY— continued 

LoNGENECKER.  S.  R., Bedford. 

longenecker,  hox,  j.  h., •' 

McNamara,  Robt.  C " 

Pennell,  E.  M., " 

Points,  Moses  A.,  (omitted  in  first  Annual  Report) 

Reynolds,  Hon.  John  M., 

ScHELL,  Hon.  William  P 

Tate,  H.  D., 

Weller,  John  S., 


it 
II 


II 


BERKS   COUNTY 

Baer,  Hon.  George  F 518  Washington  street,  Reading. 

Derr,  Cyrus  G., 542  Court  street, 

Endlich,  Hon.  G.  A., 

Heister,  Isaac, 530  Washington  street. 

Manger,  David  F.,        

Richards.  Louis, 520  Wasrhington  street, 

Schaeffek,  D.  Nicholas,   .   .   .  526  Washington  street, 

BLAIR   COUNTY 

Bell,  Hon.  Martin HoUidaysburg. 

Craig,  J.  H Altoona. 

DivELY,  Augustus  V., 

Flick,  E.  H., 

Hammond,  Wm.  S., 

Heindling,  H.T 

Landis,  Hon.  Aug.  S.,      HoUidaysburg. 

Leisenring,  J.  L., Altoona. 

Mervine,  Nicholas  P., " 

Owens,  G.  Lloyd Tyrone. 

Patterson,  John  K Altoona. 

Woodcock,  W.  T., HoUidaysburg. 


BRADFORD   COUNTY 

Cleveland,  Emerson  J., Canton. 

Ingham,  J.  C, Towanda. 

Maxwell,  William, ** 

Mercur,  Rodney  A., '* 

Rockwell,  Delos, 'Troy. 


li 
<i 
II 
II 
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BUCKS   COUNTY 

Du  Bois,  John  L ; Doylestown. 

GiLKESON,  A.  Weir Bristol. 

GiLKESON,  B.  F " 

Harris,  Henry  O.,   .   •   * Doylestown. 

Keeler,  E.  Wesley .   .   .   . 

Lear,  Henry, 

Yardley,  Robert  M 

Yerkes,  Hon.  Harmann, 

BUTLER  COUNTY 

Greer,  Hon.  J.  M., Butler. 

McQuiSTioN,  Lev 

Thompson,  John  M 

Vanderlin,  J.  C, 


«( 

If 


u 
II 

if 


CAMBRL\  COUNTY 

Barker,  Hon.  Augustine  V Ebensburg. 

Brown,  John  H Johnstown. 

Dufton  Donald  E., Ebensburg. 

Endsley,  Harry  S., Johnstown. 

Evans,  Alvin, Ebensburg. 

KuHN,  Henry  H Johnstown. 

Little,  P.  J.,    ...    .    • Ebensburg. 

Martin,  Frank  P., Johnstown. 

Murphy,  Robert  S., " 

Myers.  H.  H., Ebensburg. 

McNeelis.  Ed.  T., Johnstown. 

O'Connor,  Francis  J., 

Rose,  Horace  Ramsey, 

Rose,  William  Horace 

Stephens,  Martin  B 

Storey,  Henry  Wilson, 

Shoemaker,  F.  A., Ebensburg. 

CAMERON   COUNTY 

Green,  B.  W.,     .   .' •  .' Emporium. 

Huntley,  George  W.,  Jr.,    .*  . 

Johnson,  J.  C. 

McNarney,  James  P., 

Walker,  J.  M.,  .   .'  .' 


II 
«i 
If 
II 
II 


II 
If 
II 
II 


11 
tt 


LIST   OF   MEMBERS  BY  COUNTIES  705 

CARBON   COUNTY 

Barber,  Laird  H Mauch  Chunk. 

Bertolette,  Fred.,  .  .  • 

MULHEARN,  EDW.  M., 

Sharkey,  Frank  P 

CENTRE   COUNTY 

Beaver,  Hon.  James  A Bellefonte. 

Blanchard,  John *' 

Bower,  CM 

Fmle,  John  M '* 

FuRST,  Hon.  Austin  O., 

Keller,  Harry 

Orvis,  Ellis  L., 


II 
II 
(I 


CHESTER  COUNTY 

Bingham,  Ed.  D., West  Chester. 

Butler,  William 

CoRNWELL,  Gibbons  Gray, 

Cornwell,  R.  T., 

Gheen,  John  J., 

GiLKYSOX,  H.  H., Phoenixville. 

Hause,  J.  Frank  E., West  Chester. 

Hayes,  Wm.  M., 

Hemphill,  Hon.  Joseph, 

Holding,  Col.  A.  M 

MoNAGHAN,  James 

Monaghan,  R.  Jones 

Ramsey,  Saml.  D 

Reid,  Alfred  P. 

Waitwright,  Harry  P Phoenixville 

CLARION  COUNTY 
MoFFETT,  James  T., Clarion. 

CLEARFIELD   COUNTY 

BiLGER,  George  M Clearfield. 

Gordon,  Hon.  Cyrus, ' . 

Hagerty,  M.  a., 

Krebs,  Hon.  David  L., *' 

Mitchell,  Oscar " 

Patterson,  W.  H., .  Houtzdale. 


<i 

i< 
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CLEARFIELD   COUNTY— continued 

Smith,  Allison  O., Clearfield. 

SWOOPE,  W.  I 

SwooPE,  Rowland  D., Curwcnsville. 

Wilson,  S.  V., Clearfield. 

CLINTON   COUNTY 

Geary,  B.  F., Lock  Haven. 

Harvey.  H.  T., 

HiPPLE,  T.  C, *• 

Kress,  Wilson  C 

Merrill,  Jesse, 

McCORMICK,  S.  M 

Mayer,  Hon.  C.  A., 

Peale,  Hon.  S.  R., 


(I 
<< 


II 


COLUMBIA   COUNTY 

Barclay  Charles  G., Bloomsburg. 

Freeze,  John  G 

Herring,  Grant, 

McKiLLip,  H.  A., 

Rhawn,  W.  H., Catawissa. 

Small.  C.  A  , " 

CRAWFORD   COUNTY 
Kohler,  Otto., Meadville. 

CUMBERLAND   COUNTY 

Addams,  Charles  P., Carlisle. 

BiDDLE,  Hon.  Edward  W., ' 

Graham,  Duncan  M., 

Henderson,  Hon.  Robert  M 

Henderson,  J.  Webster 

Landis,  John  B., 

Lloyd,  Hon.  Wm.  Penn Mechanicsburg. 

Smead,  a.  D.  Bache, Carlisle. 

Shelley,  John  L Mechanicsburg, 

Stuart,  Hugh  S., Carlisle. 

Sadler.  Hon.  W.  F 

Trickeit,  William 

Weakley,  J.  M 

Wetzel.  John  W 

Woods,  Richard  W., 


If 
If 
«i 
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Harrisburg. 


i< 


•« 


n 


It 


Millersburg. 

Lykens. 

Harrisburg. 


DAUPHIN   COUNTY 

Alleman,  J.  S  , 21  N.  Third  street, 

Alricks.  Levi  B., 207  Walnut  street, 

Bailey  Charles  L.,  Jr.,  .   .   .   .  22  N.  Second  street, 

Backenstoe.  C.  H., 105  N.  Second  street, 

Bergner,  Chas.  H 

Bowman.  Simon  S 

buffington,  h.  e 

Care,  R.  S., 222  Market  street, 

Calder,  Howard  L 

Detweiler,  M.  D., Court  House, 

DuRBiN,  James  C, 4  Court  avenuei 

Dull,  Casper 26  N.  Third  street, 

Fox.  John  E., .  i  N.  Market  square, 

Gilbert,  Lyman  D., 219  Market  street, 

Hall,  Louis  W 210  Walnut  street,       Harrisburg 

Hargest,  Thomas  S 222  Market  street, 

Hargest.  Wm.  M., 222  Market  street, 

HOLDEMAN,  D.  C, 

Jacobs,  M.  W 222  Market  street, 

King.  Edgar  L 219  Market  street, 

KuNKEL.  George 15  N.  Market  square, 

Lamberton,  William  B ?.i6  Market  street, 

Lamberton,  James  M., 

McCarrell,  Hon.  S.  J.  M 16  N.  Market  square, 

McCoRMiCK,  Henry  B.,   .   .   .   . 

McPherson,  Hon.  John  B 

Meyers,  Wm.  K., 20  S.  Third  street, 

Millar,  Albert, 

Mitchell,  E.  B., 16  N.  Market  square, 

Nead,  Benj.  M 15  N.  Market  square, 

Nissley.  H.  L., 7  N.  Third  street, 

NissLEY,  John  C 29  N.  Second  stieet, 

Norris,  a.  Wilson, 

Olmstead,  Hon.  M.  E.,    .   .   .    .  7  N.  Third  street, 

Ott,  Frederick  M 222  Market  street, 

Patterson,  John  E., 222  Market  street, 

Shoemaker.  Homer, 

Shopp.  John  H 331  Market  street, 

Simonton,  Hon.  J.  W; 317  N.  Front  street, 

Snodgrass,  Robert, 13  N.  Third  street, 

Snyder.  Eugene, 10  N.  Third  street, 

Stamm.  a.  C, 7  N.  Third  street, 

Stranahan,  Hon.  J  as.  A.     ...  15  N.  Market  square. 


II 
II 
II 
II 
<i 


II 

n 
II 
II 
II 
tl 
II 
II 
II 
1 1 

•  I 
II 

l« 

•  I 

•  I 


II 
tl 
II 
II 
il 
l« 
II 
II 
II 
<l 
II 
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DAUPHIN   COUNTY— continued 

Thompson.  A.  P" Lykens. 

VanDyke,  T.  Kittera,     ....  Harrisburg. 

Weiss,  John  H 219  Market  street,  " 

WiCKERSHAM,  FRANK  B.,  .    .   .   .  Steelton. 

Wolfe,  Le  Roy  J., 22  N.  Second  street,  Harrisburg. 

DELAWARE  COUNTY 

Bliss,  Ward  R., Chester. 

Darlington,  George  E Media, 

Hall,  E.  H 

Robinson,  Hon.  J.  B., 

Robinson,  V.  Gilpin " 


ELK   COUNTY 

Ames,  W.  W., Ridgway. 

Arnold,  N.  T 

lucore,  rufus, " 

McCauley,  C.  H '* 

Rathbun,  George  A 


«i 


(I 


ERIE   COUNTY 

Allen,  Hon.  George  A Erie. 

Davenport,  Hon.  S.  A,  . 

Force,  J.  M 

Galbraith,  Hon.  W.  A., 

Lamb,  T.  A., 

Marshall,  F.  F., •' 

Olmstead,  C.  George, Corry. 

Rilling.  Hon.  John  S., Erie. 

Rosenzweig,  L., "    ' 

Sawdey,  D.  a.,   .   .    . 

Whittlesey,  E.  L.,   .   .   . 


i< 


FAYETTE   COUNTY 

Boyd.  A.  D., Unio 

Campbell,  Edward 

Detwiler,  H.  F 

Ewing.  Hon.  Nathaniel, 

Fulton,  E.  D., 

guiler,  w.  g.,' 

Hertzog,  D.  M 

Hogg,  William  A 

Hopwood,  R.  F 


itown. 
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FAYETTE  COUNTY— continued 

Howell,  G.  D Uniontown. 

Jeffries,  Geo.  B., 

Johnson,  W.  J 

Kennedy,  R.  P., 

LiNDSEY,  R.  H., 

Mestrezat,  Hon.  S.  L., 

Playford,  W.  H 

Kefover.  Chas.  F., 

Reppert,  E.  H 

Umbel,  R.  E 

Work,  J.  C 


FRANKLIN   COUNTY 

Alexander,  William, Chambersburg. 

Bowers.  O.  C, 

Bkewer,  Hon.  W.  U., 

GiLLAN,  W.  Rush 

Stewart,  Hon.  John 

McDowell,  John  M 

Omwake,  W.  J., Waynesboro. 

Rowe,  Hon.  D.  Watson, Chambersburg. 

Sharpe,  Walter  K., 

Walter,  Chas 


i( 


i< 


FULTON   COUNTY 
Alexander,  W.  Scott, McConnellsburg. 


GREENE   COUNTY 

Crawford,  R.  L., Waynesburg. 

Sayers,  James  E 

Walton,  Daniel  S •  . 


II 


HUNTINGDON   COUNTY 

Bailey,  Hon.  John  M Huntingdon. 

Brown,  Charles  G., 

lovell,  k.  a., 

Orlady,  Hon.  George  B., 

Waite,  Hayes  H., 

Williamson,  Hon.  W.  McK., 
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INDIANA  COUNTY 

Clark,  J.  Wood, Indiana. 

Elkin,  Hon.  John  P 

White,  Hon.  Harry, 


fi 
II 


JEFFERSON   COUNTY 

Carmalt,  Edward  A., Brookville. 

Clark,  B.  M., 

Corbet,  Charles, '* 

Gordon,  Hon.  Cadmus  Z., 

Means,  George  W 

Reed,  Hon.  John  W., 


II 
II 
i< 


i« 
•I 
•I 
ti 


JUNIATA  COUNTY 

Crawford,  Charles  B., Mifflintown. 

HoopEs,  William  L., 

Lyons,  Hon.  Jeremiah, 

McMeen,  Robert 

Pennell,  F.  M.  M., 

LACKAWANNA   COUNTY 

Amerman,  Hon.  Lemuel, Scranton. 

Archbald,  Hon.  R.  W., '* 

Burr,  James  E Carbondale. 

Davis,  J.  Alton, Scranton. 

Edwards,  Hon.  H.  M., 

Knapp,  Henry, 

Oakford,  J.  W 

Patterson,  Roswell  H., 

Price,  Samuel  B 

Smith,  Hon.  Peter  P., 

Warren,  Major  Everett, 

Watres,  Hon.  Louis  Arthur 

Welles,  Charles^H., 

Wilcox,  William  A., 

WiLLARD,  Hon.  E.  N., 


II 
II 
II 
II 
•I 
II 
II 
II 
«i 
i( 

K 


LANCASTER  COUNTY 

Atlee,  Wm.  Augustus, Lancaster. 

Brown,  J.  Hay, 

EsHLEMAN,  B.  Frank, 

Eshleman,  G.  Ross, 

Hensel,  Hon.  Wm.  U., 


II 
II 
II 
II 
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LANCASTER   COUNTY— continued 
HOLAHAN,  Thomas  B Lancaster. 

HOSTETTER,  ABRAHAM   F., 

Johns,  A.  S 

Kauffman,  Andrew  J Colunabia. 

Kauffman,  Christian  C, " 

Landis,  Charles  L, Lancaster. 

North,  Hon.  Hugh  M„ 


11 


•I 


LAWRENCE  COUNTY 

Hazen,  Hon.  Aaron  L., New  Castle. 

McConahy,  John  G 

Martin,  Hon.  J.  Norman, 

WiNTERNITZ,  B.  A., 


fi 


LEBANON  COUNTY 

Capp,  Thomas  H Lebanon. 

Light,  S.  P 

Schock,  George  B., 

Shirk,  Howard  C, 

Weidman,  Grant,  Jr., 

♦Weidman,  Grant, 


tt 
tt 
tt 
tt 


LEHIGH   COUNTY 

Biery,  James  S Allentown. 

Deshler,  James  B 

Harvey,  Hon.  Edward, 

ScHAADT,  James  L 

Wright,  Hon.  R.  E., * 


II 
tt 
tt 
II 


tt 
tt 


LUZERNE  COUNTY 

Bedford,  George  R., Wilkes-Barre. 

BoHAN,  Frank  C, 

Farnham.'Alexander 

Garman,  Hon.  John  M., Nanticoke. 

KuLP,  George  B Wilkes-Barre. 

Lenahan,  John  T., 

McClintock,  Andrew  H 

Miner,  Sidney  R 

Moore,  Joseph, 

Palmer,  Hon.  H.  W., 

Rice,  Hon.  Chas.  E 

Shoemaker,  R.  C, 

*Died,  November,  1895. 
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LYCOMING  COUNTY 

Ames.  Herbert  T., Williamsport, 

Beeber,  J.  a 

Candor,  Addison 

Fredericks,  J.  T 

Hart,  William  W., 

Hicks.  T.  M.  B 

Metzger,  Hon.  John  J 

McCormick,  Hon.  Henry  C 

McCoRMiCK,  Seth  T 

MuNsoN,  C.  La  Rue 

Parsons,  Henry  C 

Reading,  John  G.,  Jr., 

Reardon,  John  J 

Sprout,  Clarence  E., 


«i 


•I 


•I 


•I 


If 
II 
(f 
(t 
II 
It 
11 
II 


McKEAN   COUNTY 
MuLLiN,  Eugene, Bradford  City. 

MERCER  COUNTY 

Gordon,  Q.  A., Mercer. 

Williams,  Alfred  W., Sharon. 

MIFFLIN   COUNTY 

Elder,  Rufus  C, Lewistown. 

McKee,  John  Andrew, 

Uttley,  T.  M., 

Woods,  Hon.  Joseph  M., 


II 
II 
11 


MONROE   COUNTY 

Erdman,  W.  a Stroudsburg. 

Gearhart,  Cicero, 

Staples,  Charles  B 

Storm,  Hon.  John  B 


II 


II 


II 


MONTGOMERY   COUNTY 

Evans,  Montgomery, Norristown. 

HoBSON,  F.  G., 

Knipe,  Irvin  p., 


II 


MONTOUR  COUNTY 

Chalfant,  Charles, Danville. 

Scarlet,  James, 

West,  Wm.  Kase, 


II 
II 
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NORTHAMPTON   COUNTY 

Fox,  Edward  J Easton. 

KiRKPATRicK,  Hon.  Wm.  S., ** 

Loos,  William  C, Bethlehem. 

Steele,  H.  J., Easton. 

Stewart,  Russel  C, " 

NORTHUMBERLAND  COUNTY 

AuTEN,  VoRis Mt.  Carmel. 

BoYER,  Solomon  B., Sunbury. 

Clement,  Charles  M., 

Gaither,  Paul  H •    .   . 

Oram,  W.  H.  M Shamokin. 

Savidge,  Hon.  C.  R 

WoLVERTON,  Hon.  S.  p., Sunbury, 

PERRY   COUNTY 

Baker,  Luke, New  Bloom  field. 

Seibert,  William  N., ;   .   .   .   . 

Seibekt.  William  S., 

Smiley,  Charles  H., 


«( 


(I 


(I 
II 


PHILADELPHIA   COUNTY 

Adams,  John  S 709  Drexel  Building. 

Aledo,  E.  J 707  Drexel  Building 

Addicks,  William  H., 850  Drexel  Building. 

Allinson,  Edward  P 726-731  Drexel  Building. 

Andre,  John  K., 818  Girard  Building. 

Archer,  Pierce,        S.  E.  Cor.  15th  and  Market. 

Arnold,  M., 3440  Walnut  street. 

Ashhurst,  Hon.  Richard  L.,     ....  225  S.  Sixth  street. 

Ashman,  Hon.  Wm.  N 4400  Spruce  street. 

AuDENREiD,  Charles  Y., 505  Chestnut  street. 

Ballard,  Ellis  Ames, 200  Girard  Building. 

Bamberger,  Albert  J., Ledger  Building. 

Bamberger,  L.  J., Ledger  Building. 

Barnes,  J.  Hampton, 900  Girard  Building. 

Beck,  James  M., 608  Chestnut  street. 

Beeber,  Dimner 426-431  Drexel  Building. 

Beitler,  Hon.  Abraham  M City  Hall. 

BiDDLE,  Charles, 505  Chestnut  street. 

BiDDLE,  Hon.  George  W., 505  Chestnut  street. 

BisPHAM,  Geo.  Tucker, 900  Girard  Building. 
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PHILADELPHIA   COUNTY— continued 

Black,  Edgar  N 726  Drexel  Building. 

BoNSALL,  Edward  H., 813  Chestnut  street. 

BoswELL,  Russell  T., 708  Drexel  Building. 

Bowman.  Wendell  P., 130  S.  Sixth  street. 

Boyd,  Peter, 635  Walnut  street. 

Bregy,  Louis looi  Chestnut  street. 

Brown,  Wm.  Findlay, looi  Chestnut  street. 

Brown,  Francis  S looi  Chestnut  street. 

Brown,  Henry  P., 210  S.  Seventh  street. 

Brown,  John  A., 426  Library  street. 

Brown,  John  Douglass 517  Drexel  Building. 

BuDD,  Henry, 727  Walnut  street. 

Burnett,  William  H., 400  Chestnut  street. 

Burton,  Arthur  M., 504  Walnut  street. 

Cadwalader,  Richard  M., 710  Walnut  street. 

Campbell,  Hon.  J.  D Reading  Terminal. 

Campbell,  Neal  F 1 1 18  S.  Twelfth  street, 

Carson,  Hampton  L 426  Drexel  Building. 

Carr.  Hon.  Wm.  Wilkin Post  Office. 

Cattell,  Henry  S 635  Walnut  street. 

Clapp,  B.  Frank, 210  W.  Washington  square. 

Clark,  John  A 430  Walnut  street. 

Colahan,  John  B.,  Jr., 507  Drexel  Building. 

CoLESBERRY,  Alex  P., 44 1  Chestnut  street. 

CoNRADE,  D.  Howard, 229  S.  Sixth  street. 

Coulston,  J.  Warren 229  S.  Sixth  street. 

Craig,  Samuel  S 203-5  Franklin  Building. 

CusTis,  Alfred  Frank, 733  Walnut  street. 

Cuyler,  Thos.  De  Witt 725  Drexel  Building, 

Dale,  Richard  C 752  Bullitt  Building. 

Daniels,  Benjamin 608  Chestnut  street. 

Davis,  G.  Harry 608  Chestnut  street. 

Dechert,  Henry  M 513  Drexel  Building. 

Dechert,  Henry  T., 513  Drexel  Building. 

Devblin,  Jas.  Aylward 400  Chestnut  street. 

Dickson,  Samuel 752  Bullitt  Building. 

Drake,  Frederick  S., 400  Chestnut  street. 

Duane,  Russell, 701  Drexel  Building. 

Ellis,  William  S 736  Drexel  Building. 

Embery,  Joseph  R., 231  S.  Sixth  street. 

Etting.  Theodore  M 725  Drexel  Building. 

Evans,  Rowland, 225  S.  Sixth  street. 

Fenstermaker,  Thomas  A 625  Drexel  Building. 
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PHILADELPHIA  COUNTY— continued 

Fisher,  Sydney  G 328  Chestnut  street. 

Flanders,  Henry, 419  Walnut  street. 

FoLZ,  Leon  H 210  S.  Seventh  street. 

Fow,  John  H 206  S.  Seventh  street. 

Freedley,  Angelo  T 710  Walnut  street. 

Freemann,  John  S., 400  Chestnut  street. 

Fries,  Harry  K., 605  Chestnut  street. 

Furth.  Emanuel 435  Chestnut  street. 

FuTRELL,  William  H 420  Walnut  street. 

Oallen,  John  C, 726  Drexel  Building. 

Gest,  John  M., 400  Chestnut  street. 

Oeyelin,  H.  Laussat, 217  Girard  Building. 

Gill,  Harry  B., 328  Chestnut  street. 

Gorman,  William, 520  Walnut  street. 

GowEN,  Francis  1 420  Walnut  street. 

•Greene.  Col.  Charles  S., 458  City  Hall. 

Grew,  William 1335  Arch  street. 

•G 171 LLOU,  Victor 615  Walnut  street. 

•GuMMEY,  Thomas  A 418-20  Walnut  street. 

Haig,  Alfred  R 608  Chestnut  street. 

Hancock,  Henry  J., 709  Walnut  street. 

H ANNA,  Hon.  W.  B 1 10  S.  Thirty  eighth  street. 

Hannis,  William  C 526-31  Drexel  Building. 

Hanson,  E.  Hunn 707  Walnut  street. 

Harrington,  David  C 719  Walnut  street. 

Harrity,  Hon.  William  F 608  Chestnut  street. 

Hart,  Gavin  W., 209  S.  Sixth  street. 

Hart,  Thomas,  Jr 210  S.  Fourth  street. 

Hartman,  J.  Frederick, looi  Chestnut  street. 

Henry.  J.  Bayard, 701-6  Drexel  Building. 

Hepburn,  W.  Horace, 1335  Arch  street. 

Hinckley.  Robert  H 536  Drexel  Building. 

Hopkinson,  Edward, 905  Walnut  street. 

Hopper,  Harry  S., 514  Walnut  street. 

Huey,  Samuel  B 550  Drexel  Building. 

Hyneman,  Samuel  M 717  Drexel  Building. 

Jenkins,  Hon.  Theo.  F., 1200  Betz  Building. 

Johnson,  John  G., looi  Chestnut  street. 

Johnson,  William  F., Lippman  Bld'g,  20  S.  Broad. 

Jones,  James  Collins, 460  Bullitt  Building.. 

Jones,  J.  Levering, 426  Drexel  Building. 

JuNKiN,  George, 532  Walnut  street. 

JuNKiN,  Joseph  De  F 532  Walnut  street. 
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Keator.  John  F., 400  Chestnut  street. 

Keating.  J.  Percy, 725  Drcxcl  Building. 

Kneass,  Horn  R. 23  N.  Juniper  street. 

Landreth.  Lucius  S., 609  Drexel  Building. 

Leaming.  Thomas 420  Walnut  street. 

Leach,  Frank  Willing 733  Walnut  street. 

Leach.  J.  Granville 733  Walnut  street. 

Leonard,  Frederick  M 119  S.  Fourth  street, 

Levi,  Julius  C, Ledger  Building. 

Lewis,  Francis  D., 411  Walnut  street. 

Lewis,  Wm.  Draper, 738  Drexel  Building. 

LowREY,  DwiGHT  M 6oi  Drexel  Building. 

LowRv,  Benj.  H., 664  Bullitt  Building. 

Lukens,  William  H.  R 504-6  Girard  Building. 

McCollin.  Edward  G 514  Walnut  street. 

McCoucH,  H.  Gordon 664  Bullitt  Building. 

McCuLLEN,  Joseph  P 650  Drexel  Building. 

McLouGHLiN,  Edward  D.,    .   .    .       .  209  S.  Sixth  street. 

Magill,  Edward  W 800  Girard  Building. 

Martin,  J.  Willis, 709  Walnut  street. 

Maxwell,  Robert  D., 615  Walnut  street. 

Meigs,  William  M., 216  S.  Third  street. 

Mellors,  Joseph, 528  Walnut  street. 

Mercer,  George  G 738  Drexel  Building. 

Meredith,  William  M 227  S.  Sixth  street. 

Merrill,  Jno.  Houston, 625  Drexel  Building. 

Messemer,  William  S., 1432  South  Penn  square. 

Miller,  E.  Spencer, 251  S.  Sixth  street. 

Miller,  N.  Dubois, 505  Chestnut  street. 

Montgomery,  W.  W 209  Franklin  Building. 

Moon,  R.  O 1 530  Chestnut  street. 

Moore,  Alfred 300  Girard  Building. 

Moore,  Arthur 300  Girard  Building. 

Morris,  William, 638  Drexel  Building. 

Neilson,  Wm.  D 726  Drexel  Building. 

Nichols,  H.  S.  P., 532  Walnut  street. 

O'Callaghan.  M.  J 423  Walnut  street. 

OuTERBRiDGE,  ALBERT  A., 6o8  Chestnut  street. 

Page,  Howard  W 726-731  Drexel  Building. 

Page,  Hon.  S.  Davis 726-731  Drexel  Building. 

Patterson,  T.  Elliott, 229  S.  Sixth  street. 

Patterson,  C.  Stewart Girard  Building. 

Patterson,  G.  Stewart, Girard  Building. 
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Paul,  J.  Rodman 505  Chestnut  street. 

Pennypacker,  Hon.  S.  W., Girard  Building. 

Perkins,  Edward  L., 110  S.  Fourth  street. 

Penrose,  Hon.  Boies, 726-731  Drexel  Building. 

Pepper,  George  Wharton 701-6  Drexel  Building. 

Phillips,  Alfred  I., 517  Drexel  Building. 

Potter,  Sheldon, .  400  Chestnut  st..  Room  27. 

Pkichard,  F.  P 1001  Chestnut  street. 

Rawle,  Francis,   .   .   •   • 328  Chestnut  street. 

Read,  Hon.  John  R., 328  Chestnut  street. 

Reed,  Joseph  A., 30  N.  Seventh  street. 

Rex,  Walter  E., 524  Walnut  street. 

Rhoads,  J.  Howard 514  Walnut  street. 

Rhoads,  Joseph  R., 514  Walnut  street. 

RiTER,  Hon.  Frank  M., 209  S.  Sixth  street. 

Roberts,  John 290  Bullitt  Building. 

Rodman,  Walter  C 906  Betz  Building. 

Rogers,  John  I Fidelity  Mutual  Building. 

RoTHERMEL,  P.  F.,  Jr., 532  Walnut  street. 

RuMSEY,  Horace  M.  , 214  S.  Seventh  street. 

Samuel,  John 216  S.  Third  street. 

Savidge,  Joseph,    .   .    .   •    • 608  Chestnut  street. 

ScHUCK,  Louis  F 16  N.  Seventh  street. 

Scott,  Henry  J •  217  S.  Sixth  street. 

Scott,  John,  Jr., 750  Drexel  Building. 

Scott,  John  M., 625  Walnut  street. 

Scott,  Hon.  John 3808  Chestnut  street. 

Sellers,  James  C ...  438  Drexel  Building. 

Shapley,  Rufus  E., 20c  Girard  Building. 

Sharp,  Isaac  S 603-5  Chestnut  street. 

Shearer,  Albert  B 524  Walnut  street. 

Sherman,  Charles  P., looi  Chestnut  street. 

Shields,  A.  S.  L 114  S.  Sixth  street. 

Shoemaker,  Joseph  H 123  S.  Fifth  street. 

Shoyek,  Frederick  J Broad  and  Chestnut  streets. 

Simpers,  Robert  N., 18  S.  Broad  street. 

Simpson,  Alex.,  Jr., 1335  Arch  street. 

Smith.  Alfred  P 602  Provident  Building. 

Smith,  Walter  George 505  Chestnut  street. 

Smith,  Wm.  Rudolph 505  Chestnut  street. 

Smith,  Lewis  Lawrence Penn  Mutual  Building. 

Sparhawk,  John,  Jr 400  Chestnut  street. 

Staake,  William  H., •   •   .  229  S.  Sixth  street. 
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Stenger,  Hon.  William  S looi  Chestnut  street. 

Stillwell,  James  C 727  Walnut  street. 

Stitzell,  Henky  Francis, Betz  Building. 

Stoever,  Wm.  C, 727  Walnut  street. 

Stutzbach,  Martin  H., 1 328  Arch  street. 

Sutton,  W.  Henry 907  Walnut  street. 

Taylor,  Carter  Berkley, 706  Walnut  street. 

Terry,  Henry  C 506-8  Hale  Building. 

Thomas,  Samuel  Hinds, 210  S.  Fourth  street. 

Thompson,  Hon.  Samuel  G., 259  S.  Fourth  street. 

*TiTUS,  Henry  C 128  S.  Sixth  street. 

Toi>D,  M.  Hampton, 731  Walnut  street. 

Todd,  Henry  C 1414  S.  Penn  square. 

TuLL.  Joseph  L., 634  Drexel  Building. 

Vail,  Lewis  D., 504-6  Girard  Building. 

Valentine,  John  K., 210  S.  Seventh  street. 

V^AN  DusEN  George  R 750  Drexel  Building. 

Van  Horn,  Chas.  F 571  Bullitt  Building. 

Walton,  Henry  F 818  Girard  Building. 

Waxler,  Hon.  Wm.  Hall 605  Walnut  street. 

Wayland,  Francis  L 225  S.  Sixth  street. 

Weaver,  John, 400  Chestnut  street. 

Weimer,  Albert  B 512  Walnut  street. 

Wetherill,  Charles 418-20  Walnut  street. 

White,  F.lias  H 726  Drexel  Building. 

White,  Richard  P 650  Drexel  Building. 

White.  William,  Jr 225  S.  Sixth  street. 

Williams,  Carroll  R 608  Chestnut  street. 

Williams,  J.  Henry, 133  S.  Twelfth  street. 

Williams,  James  S 711  Drexel  Building. 

WiLTBANK,  William  W 400  Chestnut  street. 

WiNTERSTEEN,  A.  H., 900  Girard  Building. 

*\Vireman,  Henry  D 705  Walnut  street. 

WiSTER,  Wm.  RoTCH, 131  S.  Fifth  street. 

Wood,  R.  Francis 218  S.  Fourth  street. 

Woodruff,  Clinton  Rogers,    .   .   .   .  514  Walnut  street. 


PIKE  COUNTY 
Van  Etten,  J.  H., Milford. 

♦  Died  August,  iS-j6. 

*  Died  May  30,  1896. 
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POTTER  COUNTY 


Heck,  A.  S., Coudersport. 

Leonard,  Hon,  Fred.  C, 

Olmstead,  Hon.  A.  G 

Peck,  J.  Newton, 


ti 
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SCHUYLKILL  COUNTY 

« 

Leuschner,  E.  P Pottsville. 

Mark,  Wm.  A., 

Mover,  Joseph  W 

Ulrich,  J.  O.,  .   .   ; Tamaqua. 

SNYDER  COUNTY 
Bower,  Fkederick  Evans Middleburgh. 

SOMERSET  COUNTY 

Berkley,  Harry  M., Somerset. 

Biescker,  Fred.  W 

Hay,  A.  L.  G 

Kooser.  F.  J 

Lowry,  J.  C, 

PuGH,  James  L., 

RUPPEL.  W.  H., 

Scott,  John  R 

Scull,  Geo.  R 

Uhl,  John  H 

Walker,  C.  W 

UNION  COUNTY 

Bucher,  Hon.  J.  C, Lewisburgh. 

Glover,  Horace  Pellman, Mifflinburgh. 

Hayes,  Alfred Lewisburgh. 

Leiser,  Andrew  Albright,  .  .  .  .' 

McClure,  Hon.  Harold  M., 

Strawbridge,  Ralph  M., 

VENANGO   COUNTY 

Hancock,  Hon.  James  Denton, Franklin. 

Heydrick,  Hon.  Christopher, 

Osmer,  J.  H., 
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WARREN   COUNTY 

O.  C.  Ai-LEN, Warren,  Pa. 

Ball,  D.  I 

Hinckley,  Watson  D., 

LiNDSEV,  W.  M 

Neill,  Samuel  T., 

NoYES,  Hon.  Charles  H., 

WAYNE  COUNTY 

Greene,  Homer, Honesdale. 

KiMHLE,  Frank  P., 

mumford,  e.  c 

Searle,  Alonzo  T 

Stocker,  R.  M 

Wilson,  Henry 


«< 
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WASHINGTON   COUNTY 

Braden,  J.  M Washington, 

Brownson,  James  I.,  Jr., 

McCarrell,  L 

McIlvaine,  Hon.  J.  A 

McIlvaine.  Winfield  M., 

Taylor,  J.  F 

WESTMORELAND   CQUNTY 

Morehead,  James  S., Greensburg. 

RoBBiNS.  Edward  E 

Williams,  Vin.  E., 
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II 


II 
II 
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WYOMING  COUNTY 

Little,  W.  E Tunkhannock. 

Pyatt,  James  W., 

Terry,  Charles  E., 

YORK   COUNTY. 

Cochran,  Richard  E. ;   .   .  York. 

Hawkins,  Charles  H 

Heiges,  George  W., 

Miller,  W.  A., '* 

NiLES.  H.  C " 

Ross,  N.  Sargent, 

Schmidt,  George  S., 

Stewart  Hon.  W.  F.  Bay, 

Strawbridge,  Joseph  R., " 

Trimmer,  Daniel  K 

Williams,  Smyser, 
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LIST    OP    MEMBERS    REGISTERING    AT 
BEDFORD,  1896,  BY  COUNTIES 

ALLEGHENY  COUNTY 

Carpenter,  J.  McF 402  Grant  street.,  Pittsburg. 

Davis.  L.  L 

Evans.  J.  A., .St.  Nicholas  Building, 

Gordon,  George  B., Box  1037, 

Hamilton,  George  P 427  Fourth  avenue, 

Kenny,  Chas.  B., 414  Grant  street, 

Knox,  P.  C Carnegie  Building, 

McCooK,  Willis  F Carnegie  Building, 

McGirk,  Frank  C Fifth  ave.  and  Grant  St.. 

McKenna  Chas.  F 135  Fifth  avenue, 

Macrum,  Wm. 434  Diamond  street, 

Minor,  William  E. 413  Fourth  avenue, 

Neeper,  a.  N., 

Orr,  Chas.  P., 400  Grant  avenue, 

Patterson,  Thomas. 927  Carnegie  Building, 

Reed,  J.  H., Carnegie  Building, 

Riddle.  Geo.  D. 

Sanderson,  J.  F 

Scull,  Edward  B St.  Nicholas  Building, 

Shafek,  John  D 184  Fourth  avenue. 

Shields,  J.  M 161  Fifth  avenue, 

Slagle.  Hon.  J.  F 100  Diamond  street, 

Smith,  Edwin  W., 1030  Carnegie  Bldg, 

Smith.  Edwin  Z Carnegie  Building, 

Trent.  S.U., 432  Diamond  street, 

Way,  William  A., 927  Carnegie  Building, 

Weil.  A.  Leo, 170  Fourth  avenue. 

Young,  James  S 98  Diamond  street, 

BEAVER  COUNTY 

Laird,  Frank  N.,  , Beaver. 

Wilson,  J.  Sharp, 

BEDFORD   COUNTY 

Cessna,  Harry, Bedford. 

CoLViN,  Frank  E 

Fletcher.  Frank 

Haderman,  R.  C 
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Horn,  Daniel  S Bedford. 

Little,  Alvin  L., 

longenecker,  s.  r., 

Pennell,  E.  M 

Weller,  John  S., 

Cessna,  Howard, Everett. 

BERKS  COUNTY 

Baeu,  Geo.  F Reading. 

Endlich,  Hon.  G.  A 

HiESTER,  Isaac 

Mauger,  David  F ... 

Richards,  Louis, 


i< 
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BLAIR  COUNTY 

Craig.  J.  H Altoona. 

DivELLV,  A.  v., 

Hammond,  \Vm.  S., 

Heinsling.  H.T., 

Mervine.  N.  p.. 

Patterson,  John  K 

Bell.  Hon.  Martin, Hollidaysburg. 

Landls,  Aug.  S 

Woodcock,  W.  I., 


II 
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BRADFORD  COUNTY 
Mercur,  Rodney  A., Towanda. 

BUTLER  COUNTY 
Greer,  Hon.  J.  M., Butler. 

CAMBRIA  COUNTY 

Barker,  Hon.  A.  V.,    '. Ebensburg. 

Dufton,  Donald  E., 

Evans,  Alvin 

Little.  P.  J., 

Myers,  H.  H 

O'Connor,  Francis  Joseph, Johnstown. 

CARBON  COUNTY 

Barber,  Laird  H Mauch  Chunk. 

Bkrtolette,  Frederick, 
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CENTRE  COUNTY 
Dale,  Jno.  M., Bellefonte. 

CHESTER  COUNTY 

Bingham.  E.  D ,   .   .    .  West  Chester. 

GiLKYSON,  H.  H. Phoenixville. 

Hause,  J.  Frank  E., West  Chester. 

Hayes.  Wm.  M 


CLARION  COUNTY 
Maffett,  James  T Clarion. 

CLEARFIELD  COUNTY 
Wilson,  S.  V., Clearfield. 

CLINTON  COUNTY 

HiPPLE,  T.  C, Lock  Haven. 

Kress.  W.  C 

McCORMICK,  S.  M 

Mayer,  Hon.  C.  A 

Merrill.  Jesse, 

Peale,  Hon.  S.  R 

CUMBERLAND  COUNTY 

BiDDLE,  Hon.  Edward  W., Carlisle 

Wetzel.  J.  W 

Lloyd,  Hon,  Wm.  Penn Mechanicsburg 


DAUPHIN  COUNTY 

Alricks,  Levi  B Harri 

Bergner,  Charles  H., 

Dull,  Casper 

Haldeman,  Donald  C, 

Hall,  L.  W 

Hargest,  Wm.  M 

Jacobs,  M.  W 

McCormick,  Henry  I) 

McPherson,  Hon.  John  B 

Olmsted,  M.  E. 

Simonton,  Hon.  J.  W 

Snodgrass,  Robert • 

Wolfe.  Le  Roy  J 


sburg. 
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FAYETTE  COUNTY 

Boyd,  A.  U., Uniontown. 

EwiNG,  Hon.  Nathaniel, 

Fulton,  Elwood  D •    .   . 

Hogg,  William  A 

HopwooD,  R.  F 

Howell,  George  D., •    .... 

Jeffries,  G.  B 

LiNDSEY,  R.  H 

Playford,  W.  H., 

FRANKLIN  COUNTY 

Brewer,  Hon.  W.  U Chambersburg. 

RowE,  D.  Watson 

Stewart,  Hon.  John, 


GREENE  COUNTY 

Crawford,  R.  L Waynesburg. 

Sayers,  James  E. " 

HUNTINGDON  COUNTY 

Bailey,  J.  M.,  .  .       Huntingdon. 

Brown,  Charles  G., 

Orlady,  Hon.  George  B 

Waite,  Hayes  H.. 
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INDIANA  COUNTY 
White.  Hon.  Harry, Indiana. 

LACKAWANNA  COUNTY 

Amerman,  Lemi'el Coal  Exchange,  Scranton. 

Burr,  James  E., Scranton  and  Carbondale. 

LANCASTER  COUNTY 
Kauffman,  Andrew  J Columbia. 

LUZERNE   COUNTY 

Bedford,  George  R., Wilkes-Barre. 

KuLp,  George  B 

McClintock,  Andrew  H 

Palmer,  Hon.  Henry  W., 
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LYCOMING  COUNTY 

Fredericks,  J.  T •  Williamsport. 

Metzger,  Hon.  John  J., 

MuNsoN,  C.  La  Rue 

Parsons,  H.  C 

Reading,  John  G.,  Jr 

Sprout,  Clarence  E., 


II 
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McKEAN  COUNTY 
MuLLiN,  Eugene, Bradford  City. 

MONTGOMERY   COUNTY 
Knipe,  Irvin  p., Norristown. 

NORTHAMPTON  COUNTY 
Fox,  Edward  T., Easton. 

NORTHUMBERLAND  COUNTY 
Savidge,  Hon.  C.  R Shamokin. 

PERRY   COUNTY 

Seibert,  W.  N New  Bloomfield. 

Seibert,  Wm.  S., 


•I 


PHILADELPHIA   COUNTY 

Allinson,  Edw.  p., 726  Drexel  Building. 

Archer,  Pierce 223  S.  Sixth  Street. 

AsHHURST,  Richard  L 225  S.  Sixth  Street. 

Beebek,  Dimner 426  Drexel  Butlding. 

Biddle,  Charles 505  Chestnut  street. 

BONSALL,  Edward  H., 813  Chestnut  street. 

BuDD,  Henry 727  Walnut  street. 

Campbell,  Hon.  J.  D (  Twelfth  and  Market  sts. 

'  J        *  \  Reading  Railroad. 

Carson,  Hampton  L 426  Drexel  Building. 

CoLAHAN,  J.  B..  Jr 601  Drexel  Building, 

Drake.  Frederick]., 400  Chestnut  street. 

Embery.  Jos.  R.. 1346  Chestnut  street. 

Fenstermaker,  Thomas  A.,  .       ...  605  Franklin  Building. 

Grew.  Wm City  HaU. 

Henry,  J.  Bayard, 701  Drexel  Building. 

Merrill,  Jno.  Houston, 625  Drexel  Building. 

Patterson.  T.  Elliott, Franklin  Bldg.,  133  S.  12th. 

Penrose.  Hon.  Boies, 726  Drexel  Building. 

Pkpper  George  Wharton, 701  Drexel  Building. 
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Reed.  Joseph  A., 30  N.  Seventh  street. 

Rhoads,  J.  Howard 514  Walnut  street. 

Rhoads.  Joseph  R.,    , 514  Walnut  street. 

Rogers,  John  I Fidelity  Mutual  Building. 

Simpson.  Alex.,  Jr. 1335  Arch  street. 

Smith,  Walter  George 505  Chestnut  stieet. 

Todd,  M.  Hampton »33  ^-  Twelfth  street. 

Weaver,  John 400  Chestnut  street. 

Wister,  William  Rotch, 131  S.  Fifth  street. 

POTTER   COUNTY 

Heck,  A.  S.,        Coudersport. 

Olmstead,  Hon.  A.  G., 

SNYDER  COUNTY 
Bower,  Frederic  E., Middleburgh. 

SOMERSET  COUNTY 

Berkley.  Harvey  M Somerset. 

Hay,  a.  L.  G 

Kooser,  Francis  J 

Lowry,  J.  C 

PuGH,  James  L 

RUPPEL,  W.  H 

Walker,  C.  W 
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UNION  COUNTY 

Hayes,  Alfred Lewisburg. 

Leiser,  Andrew  Albright 

McClure,  Ho.n.  H.  M 

Glover,  Horace  P Mifflinhurgh. 

WASHINGTON  COUNTY 

Brownson,  James  J.,  Jr Washington. 

McIlvaine,  Hon.  John  A., 

WESTMORELAND  COUNTY 
Gaither,  Paul  H Greensburg. 

YORK  COUNTY 

Cochran,  Richard  E., York. 

Heiges,  G.W., 

Strawbridge,  Jos.  R.,     

Trimmer,  D.  K 
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Ake,  Samuel, 

.  Bedford, 

Bedford  Co. 

Adams,  Charles  P.,  .   .   . 
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.  Mt.  Carmel, 

Northumberland  Co. 

Adams,  John  S., 

.  Philadelphia. 

Aledo,  E.  J., 
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Ashman*.  Hon.  William  N 

•  f 

Audenreid,  Charles  Y.,  . 

Allen,  O.  C, 
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Cambria  Co. 

Brown,  John  H 

.  Johnstown, 

If 

Barber,  Laird  H 

.  Mauch  Chunk, 

Carbon  Co. 
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tf 

i< 

(1 

«f 

M 

1  < 

i< 

•  < 

<( 

<< 
If 
f  < 
ft 
f  f 
II 
If 
(I 
II 


Middleburgh, 
Somerset, 


Snyder  Co. 
Somerset  Co, 


II 


II 


ALPHABETICAL  LIST  OF  MEMBERS 


729 


BucHER,  J.  C, .  Lewisburg,  Union  Co. 

Bkader,  J.  M Washington.         Washington  Co. 
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Detweiler,  M.  D.,    . 
Durbin.  James  C,  .   . 
Dull,  Casper,  .... 
Darlington,  George  E 
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Errett.  W.  R 
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Fox.  John  E.,  .... 

Force.  J.  M 

Farnham,  Alexander 
Fredericks,  J.  T.,  .   . 
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Lackawanna  Co. 
Berks  Co. 
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Wilkesbarre, 
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Gearhart,  Cicero,    ....  Stroudsburg, 

Callen,  John  C, Philadelphia. 

Gest,  John  M 
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Gordon,  Cadmus  Z.,  .   .   .    .  Brookville, 

Gaither.  Paul  H., Greensburg, 

Greene,  Homer Honesdale, 
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Harvey,  H.  T., Lock  Haven, 

Herring,  Grant, Bloomsburg, 

Henderson,  Hon.  Robt.  M.,  Carlisle, 
Henderson,  J.  Webster,     .         " 

Hall,  Louis  W. Harrisburg, 

Hargest,  Thomas  S.,    .   .   .         " 

Hargest,  Wm.  M *' 
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McKennan,  John  D.,     . 

Meyer,  Henky 

Miller,  Jacob  H 

Minor.  William  E.,  .   . 

Moore.  W.  S 

MoNamara,  Robt,  C,  . 
Mervine.  Nicholas  P.  . 
Maxwell.  William,  . 
Mercur.  Rodney  A..     . 

McQuiSTioN,  Lev 

Martin,  Frank  P..  .  . 
Murphy.  Robert  S  ,  .   . 

Myers.  H.  H 

McNeelis,  Ed.  L.,  .  .  . 
McNarney,  James  P.,  . 
Mulhearn,  Edw.  M.,  . 
MoNAGHAN.  James,  .  .  . 
Monaghan.  R.  Jones,  . 
Mitchell,  Oscar,  .   .   , 

Merrill,  Jesse 

McCORMICK,  S.  M.,  .  . 
Mayer,  Hon.  C:  A.,  .   . 

McKiLLiP.  H.  A 

McCarrell,  S.  J.  M.,     . 
McCormick,  Henry  B., 
McPherson,  Hon.  John  B. 
Meyers,  William  K.,   . 
Mitchell,  E.  B.,  .  .   .   . 

McCauley,  C.  H 

Marshall,  F.  F.,  .  .  . 
McDowell.  John  M.,  .  . 
Means,  George  W.,  .  . 
McMeen,  Robert,  .  .  . 
McConaley,  John  G.,  . 
Martin.  Hon.  J.  Norman 

Miner,  Sydney  R 

Moore,  Joseph 

Metzger,  Hon.  John  J., 
McCormick,  Hon.  Henry 
McCormick,  Seth  T.,   . 
MuNSON,  C.  La  Rue,  .   . 
MuLLiN,  Eugene,  .... 
McKee,  John  Andrew,  . 
McCoucH,  H.  Gordon,  . 
McCullen,  Joseph  P.,  . 


Pittsburg. 


II 


•I 


1 1 


Beaver, 

Beaver  Co. 

Bedford, 

Bedford  Co. 

Altoona, 

Blair  Co. 

To  wan  da, 
it 

Bradford  Co. 
II 

Butler, 

Butler  Co. 

Johnstown, 

Cambria  Co. 
II 

Ebensburg, 

it 

Johnstown, 

*i 

Emporium, 

Cameron  Co. 

Mauch  Chunk, 

Carbon  Co. 

West  Chester, 
ft 

Chester  Co. 
II 

Clearfield. 

Clearfield  Co. 

Lock  Haven, 
It 

Clinton  Co. 
II 

Bloomsburg, 

II 
Columbia  Co. 

Harrisburg, 
II 

Dauphin  Co. 
II 

II 

It 
•1 

Ridgway, 

It 
II 

Elk  Co. 

Erie, 

Erie  Co. 

Chambersburg, 

Franklin  Co. 

Brookville, 

Jefferson  Co. 

Mifflintown, 

Juniata  Co. 

New  Castle, 

Lawrence  Co. 
It 

Wilkesbarre, 
11 

Luzerne  Co. 
It 

William^ort, 

Lycoming  Co. 

11 


II 


II 


•  I 


II 


Bradford  Citv, 

Lewistown, 

Philadelphia. 


McKean  Co. 
Mifflin  Co. 


•:c| 

'Ma 
Ml 
Ml 
Ml 

yi 

M 

:^ 
1 

1 

1 


II 
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McLx)UGHLiN,  Edward  D 
Magill,  Edward  W., 
Martin,  J.  Willis,  . 
Maxwell,  Robert  D 
Meigs,  William  M., 
Mellors.  Joseph,    . 
Mercer,  George  G., 
Meredith,  William  M 
Merrill,  John  Houston, 
Messemer,  William  S., 
Miller,  E.  Spencer, 
Miller,  N.  Dubois,  . 
Montgomery,  W.  W., 
Moore.  Alfred,  .  .   . 
Morris,  William,  .   . 

Mover.  Joseph  W.,    . 

McClure.  Hon.Hakrold 

Mumford,  E.  C.,  .  .   . 

McCarrell,  L 

McIlvaine.  Hon.  J.  A., 

Miller.  W.  A 

Macrum,  W 

Miller,  J.  J 

McCleave,  Johns,  .   . 

McLain.  James  H.,  .   . 

Martin,  J.  Rankin,   . 

Mauger,  David  F.,    . 

Maffett,  James  T., 

Miller,  Albert,    .   . 

Mestrezat,  Hon.  S.  L., 

McClintock,  Andrew  H 

Moon,  R.  O 

McCollin,  Edward  G., 

Marr,  William  A.,   .   . 

McIlvaine,  Winfield  N. 

Morehead,  James  S.,    . 


NiLES,  Alfred  J 

Neale,  Hon.  James  B.,  . 
Nead,  Benj.  M.,  .... 
Nissley.  H.  L.,  .  .  .  . 
Nissley,  John  C,  .  .  . 
NoRRis,  A.  Wilson,  .   . 

North,  Hugh  M 

Nicholas,  H.  S.  P  ,    .   . 


M 


Philadelphia. 


If 
i< 
tt 
f  ( 
If 
if 
ft 
If 
If 
ft 
If 
If 
<f 


Pottsville, 
,Lcwisburg, 
Honesdale, 
Washington, 


tf 


York, 
Pittsburg. 


ti 


f  < 


Kittanning, 

Beaver, 

Reading, 

Clarion, 

Harrisburg, 

Uniontown, 

Wilkesbarre, 

Philadelphia. 


f « 


Pottsville,  . 

Washington, 

Grecnsburg, 

Pittsburg. 

Kittanning,. 

Harrisburg, 
(« 

If 

(f 

Lancaster, 
Philadelphia. 


Schuylkill  Co. 
Union  Co. 
Wayne  Co. 
Washington  Co. 


<< 


York  Co. 


Armstrong  Co. 
Beaver  Co. 
Berks  Co. 
Clarion  Co. 
Dauphin  Co. 
Fayette  Co. 
Luzerne  Co. 


Schuylkill  Co. 
Washington  Co. 
Westmoreland  Co. 


Armstrong  Co. 

Dauphin  Co. 
tf 

f  I 

ft 

Lancaster  Co. 
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Neill,  Samuel  T Warren,  Warren  Co. 

NoYES,  Hon.  Charles  H.,  .       "  •* 

NiLES,  H.  C, York,  York  Co. 

Neuron,  William  D.,  .   .   .  Philadelphia. 
Neeper,  a.  N Pittsburg. 

Orr,  Charles  P., Pittsburg. 

OsBURN,  Frank  C " 

Owens,  G.  Lloyd Tyrone,  Blair  Co. 

O'Connor,  Francis  J.,  .   .   .  Johnstown,  Cambria  Co. 

Orris,  Ellis  L Bellefonte,  Centre  Co. 

OL.MSTED,  M.  E Harrisburg,  Dauphin  Co. 

Ott,  Frederick.  M "  " 

Olmstead,  C.  George,  .   .   .  Corry,  Erie  Co. 

Omwake,  W.  J Waynesboro,  Franklin  Co. 

Orlady,  Hon.  George  B.,  .  Huntingdon,  Huntingdon  Co. 

Oram,  W.  H.  M., Shamokin,  Northumberland  Co. 

O'Callaghan,  M.  J.,  .    .   .    .  Philadelphia, 

OUTERBRIDGE,  ALBERT  A.,    .  " 

Olmsted,  Hon.  A.  G.,   .   .   .  Coudersport,  Potter  Co. 

OsMER,  J.  H., Franklin,  Venango  Co, 

Over,  Hon.  James  W.,  .   ,   .  Pittsburg. 

Oakford.  J.  W., Scranton,  Lackawanna  Co. 

Patterson,  Thomas Pittsburg. 

Plumer,  L.  M " 

Porter,  Edwin  L " 

Porter,  Hon.  William  D.,         " 

Pennell,  E.  M., Bedford,  Bedford  Co. 

Patterson,  John  K Altoona,  Blair  Co. 

Patterson,  W.  H. Houtzdale,  Clearfield  Co. 

Patterson,  John  E Harrisburg,  Dauphin  Co. 

Playford,  W.  H., Uniontown,  Fayette  Co. 

Pennell,  F.  M.  M Mifflintown,  Juniata  Co. 

Patterson,  RoswELL  H.,  .   .Scranton.  Lackawanna  Co. 

Price,  Samuel  B., *'  " 

Palmer,  Hon.  H.  W.,  .   .    .  Wilkesbarre,        Luzerne  Co. 
Parsons,  Henry  C,  .   .   .   .  Williamsport,       Lycoming  Co. 

Page,  Howard  W Philadelphia. 

Page,  S.  Davis, 

Patterson,  T.  Elliott,   .   . 
Perkins,  Edward  J.,     ...  " 

Penrose,  Hon.  Boies,   ... 
Pepper,  George  Wharton,  •* 

Phillips,  Alfred  J 
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Potter,  Sheldon Philadelphia. 

Prichard,  F.  p., •* 

Peck,  J.  Newton Coudersport,         Potter  Co. 

PuGH,  James  L., Somerset,  Somerset  Co. 

Pyatt,  James  W., Tunkhannock,      Wyoming  Co. 

Points,  Moses  A., Bedford,  Bedford  Co. 

Peale.  Hon.  S.  R., Lock  Haven,        Clinton  Co. 

Patterson,  C.  Stuart,  .   .   .  Philadelphia. 
Patterson,  G.  Stuart,  ...  " 

Paul,  J.  Rodman, " 

Pennypacker,  Hon.  Samuel 
W., 

Reed,  James  H. Pittsburg. 

Reynolds,  Hon.  John  M.,  .  Bedford,  Bedford  Co. 

Richards,  Louis, Reading,  Berks  Co. 

Rockwell,  Delos,    ....  Troy,  Bradford  Co. 

Rose,  Horace  Ramsey,    .    .  Johnstown,  Cambria  Co. 

Rose.  William  Horace,  .   .         '•  •' 

Ramsey,  Samuel  D West  Chester,       Chester  Co. 

Rhawn,  W.  H Catawissa,  Columbia  Co. 

Robinson,  Hon.  J.  B.,    .   .   .Media,  Delaware  Co. 

Robinson,  V.  Gilpin,    ..." 
Rathbun,  George  A.,   .   .   .  Ridgway,  Elk  Co. 

Rilling,  John  S.,    .   .    .  ^.    .  Erie,  Erie  Co. 

Rosenweig,  L '*  " 

Reppert,  E.  a Uniontown,  Fayette  Co. 

Rowe,  Hon.  D.  Watson,  .   .  Chambersburg,     Franklin  Co. 
Reading,  John  G.,  Jr.,  .   .   .  Williamsport,        Lycoming  Co. 

Reardon,  John  J., "  " 

Rawle,  Francis, Philadelphia. 

Read.  John  R.. " 

Reed,  Joseph  A., 

Rex,  Walter  E., " 

Rhoads,  J.  Howard " 

Rhoads,  Joseph  R.,   .   .   .   .  *'     • 

Riter,  Hon.  Frank  M.,    .   .  " 

Roberts,  John, " 

Rodman,  Walter  C,    .   .   .  " 

Rogers,  John  I., " 

Rothermel,  p.  F.,  Jr 

RuMSEY,  Horace  M ** 

RUPPEL,  W.  H Somerset,  Somerset  Co. 

RoBBiNS,  Edwin  E.,   .    .    .    .  Greensburg,  Westmoreland  Co. 

Roberts,  George  L Pittsburg. 


740 


PENNSYLVANIA   BAR   ASSOCIATION 


RODGERS,  W.  B 

Reed,  Alfred  P.,  .   . 
Reed,  Hon.  John  W., 
Rice,  Hon.  Chas.  E., 
Rose,  N.  Sargent,  . 
Riddle,  George  D., 


SCANDRETT,   R.  B.,  . 

ScKOYER,  Sol.,  Jr., 
Scott,  William,    . 
ScHAFER,  John  D.,  . 
Shields,  James  M., 
Shiras,  George,  3d, 
Slagle,  Hon,  Jacob  F., 
Smith,  Edwin  W.,  . 
Smith,  Edwin  Z.,    . 
Stadtfeld.  Joseph, 
Sterrett,  James  R., 

Stoner,  E.  R 

ScHELL,  William  P., 
Scheaffer,  D.  Nicholas 
Stephens,  Martin  B., 
Story,  Henry  Wilson, 
Shoemaker,  F.  A.,  .   . 
Smith,  Allison  U.,    . 

Swope,  W.  I 

SwooPE,  Rowland  D., 

Small,  C.  A 

Smead,  a.  D.  Bache, 
Stuart,  Hugh  F.,   .   . 
Sadler,  W.  F.,    .   ,   . 
Shelley,  John  L.,  .   . 
Shoemaker,  Homer,  . 

Shoop,  John  H 

SiMONTON,  Hon.  J.  W., 
Snodgrass,  Robert, 
Snyder,  Eugene,    .   . 
Stamm,  a.  C,  .   .   .   . 
Stranahan,  Hon.  James 

Sawdey,  G.  a 

Sharpe,  Walter  K., 
Sayers,  James  E.,  .   . 
Smith,  Hon.  Peter  P., 
ScHOCK,  George  B.,  . 
Shirk,  Howard  C,    . 


A.. 


Pittsburg. 

West  Chester, 

Brookville, 

Wilkesbarre, 

York, 

Pittsburg. 

Pittsburg. 
If 

II 

11 

•  • 

K 
il 
II 
f< 
•  I 
II 
II 

Bedford, 

Reading, 

Johnstown, 
11 

Ebensburg, 

Clearfield,  • 
11 

II 


Ciitawissa, 
Carlisle! 


•I 


<< 


Mechanicsburg, 
Harrisburg, 


<i 


II 


Erie, 

Chambersburg, 

Waynesburg, 

Scranton, 

Lebanon, 


Chester  Co. 
Jefferson  Co. 
Luzerne  Co. 
York  Co. 


Bedford  Co. 
Berks  Co. 
Cambria  Co. 


i< 


Cambria  Co. 
Clearfield  Co. 


•I 


«c 


Columbia  Co- 
Cumberland  Co. 


II 


IC 


II 


Dauphin  Co. 


II 
II 
«i 
II 
II 
II 


II 


Erie  Co. 
Franklin  Co. 
Greene  Co. 
Lackawanna  Co. 
Lebanon  Co. 
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ScHAADT,  James  L.,  . 
Shoemaker,  R.  C,  . 
Sprout,  Clarence  E., 
Staples,  Charles  B., 
Storm,  John  B.,  .  . 
Scarlet,  James,  .  .  . 
Steele,  H.J.,.  .  .  . 
Stewart,  Russell  C, 

Savidge,  C.  R 

Seibert,  Wm.  N.,  .  . 
Smilev,  Charles  H., 
Samuel,  John.  .  .  . 
Savidge,  Joseph,  .  . 
Schuck,  Louis  F.,  .  . 
Scott,  Henry  J.,  .  . 
Scott,  John,  Jr.,     .   . 

Scott.  John  M 

Scott,  Hon.  John,  .  . 
Sellers,  James  C,  . 
Shapley,  Rufus  E.,  . 
Sharp,  Isaac  S.,  .  .  . 
Shearer,  Albert  B., 
Sherman,  Charles  P., 
Shields,  A.  S.  L.,  .  . 
Shoemaker,  Joseph  H. 
Shoyer,  Frederick  J., 
Simpers,  Robert  N.,  . 
Simpson,  Alex  ,  Jr.,  . 
Smith,  Alfred  P.,  .  . 
Smith,  Walter  George, 
Smith,  William  Rudolph 
Smith,  Lewis  Lawrence, 
Sparhawk,  John,  Jr.,  . 
Staake,  William  H.,  . 
Stenger,  William  S.,  . 
Stillwell.  James  C,  .  . 
Stitzell,  Henry  Francis 
Stoever,  William  C,  . 
Scott,  John  L.,  .  .  .  . 
Scull,  George  R.,  .  .  . 
Strawbridge,  Ralph  M 
Searle,  Alonzo  T.,  .  . 
Stocker,  R.  M.,  .... 
Schmidt,  George  S.,  . 
Stewart,  W.  F.  Bay,    . 


Allentown, 

Wilkcsbarre, 

Williamsport, 

Stroudsburg, 
II 

Lehigh  Co. 

Luzerne  Co. 

Lycoming  Co. 

Monroe  Co. 
II 

Danville, 

Easton,     ^   , 
i< 

Montour  Co. 

Northampton  Co. 
II 

Shamokin^ 

New  Bloomfield, 
II 

Northumberland  Co 

Perry  Co. 
«i 

Philadelphia. 
i« 

II 

• 

1* 

i« 

It 
•1 

II 

- 

li 
•  I 


l< 


41 


ii 


•  I 
l< 


II 


Somerset, 


II 


Lewisburg, 
Honesdale, 


II 


York, 


II 


Somerset  Co. 
II 

Union  Co. 

Wayne  Co. 
II 

York  Co. 
i< 
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Strawbridge,  Joseph  R.,  .  .  York,  York  Co. 

Shiras,  W.  K., Pittsburg. 

swearingen,  j.  m.,   ....       ** 
Scull,  Edward  B.,    .   .   .   .       " 

Sanderson,  John  F " 

Sharkey,  Frank  P.,  .   .   .   .  Mauch  Chunk,     Carbon  Co. 
Stewart,  Hon.  John,    .   •  •  Chambersburg,     Franklin  Co. 

Seibert,  Wm.  S New  Bloomfield,  Perry  Co. 

Stutzback,  Martin  H.,   .   .  Philadelphia. 
Sutton,  W.  Henry,   ....  " 

Trent.  S.  U Pittsburg. 

Tate,  H.  D., Bedford.  Bedf6rd  Co. 

Trickett,  Wm.,  ......  Carlisle,  Cumberland  Co. 

Thompson,  A.  F., Harrisburg,  Dauphin  Co. 

Taylor,  Carter  Berkley,  .  Philadelphia. 

Terry,  Henry  C ** 

Thompson,  Samuel  G.,  .  .   .  " 

Todd,  M.  Hampton,  ....  " 

TULL,  Josph  L " 

Terry,  Charles  E.,  .   .   .   .  Tunkhannock,     Wyoming  Co. 

Trimmer.  Daniel  K York,  York  Co. 

Taylor,  J.  F Washington,         Washington  Co, 

Thorp,  CM., Pittsburg. 

Thompson,  John  M Butler,  Butler  Co. 

Thomas,  Samuel  Hinds,  .   .  Philadelphia. 
Todd,  Henry  C, " 

Umbel,  R.  E., Uniontown,  Fayette  Co. 

Uttley,  T.  M., Lewistown,  Mifflin  Co. 

Uhl,  John  H Somerset,  Somerset  Co. 

Ulrich,  J.  O., Tamaqua,  Schuylkill  Co. 

Vanderlin,  J.  C Butler,  Butler  Co. 

Van  Dyke,  J.  Kittera,     .   .  Harrisburg,  Dauphin  Co. 

Vail,  Lewis  D., Philadelphia. 

Valentine,  John  K " 

Van  Dusen,  George  R.,   .   .  " 

VanEtten,  J.  H Milford.  Pike  Co. 

Van  Horn,  Charles  F.,   .   .  Philadelphia. 

Watson.  D.  T., Pittsburg. 

Weil,  A.  Leo " 

Wise.  J.H 

White,  John  Newton,  ...         " 
Woodward,  Marcus  A.,  .   .         " 
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Weller,  John  S., Bedford,  Bedford  Co. 

Walker,  J.  M Emporium,  Cambria  Co. 

Wilson,  S.  V Clearfield,  Clearfield  Co. 

Weakley,  J.  M., Carlisle,  Cumberland  Co. 

Wetzel,  John  W., "  " 

Woods.  Richard  W.,   ..."  " 

Weiss,  John  H., Harrisburg,  Dauphin  Co. 

Wolfe,  Leroy  J., *'  " 

WicKERSHAM,  FRANK  B.,  .   .  Steelton,  '* 

Whittlesey,  E.  L Erie,  Erie  Co. 

Work,  J.  C, Uniontown,  Fayette  Co. 

Walter,  Charles Chambersburg,    Franklin  Co. 

Walton,  Daniel  S.,  ,   .   .   .  Waynesburg,        Greene  Co. 

Waite,  Hayes  H., Huntingdon,        Huntingdon  Co. 

Williamson,  W.  McK.,    .   .  "    .  " 

White,  Harry, Indiana,  Indiana  Co. 

Warren,  Everett,    ....  Scranton,  Lackawanna  Co. 

Watres,  Hon.  Louis  Arthur,    *'  " 

Welles,  Charles  H '*  ** 

Wilcox,  William  A.,  .   .   .       *'  " 

Willard.  E.  N., 

Winternitz,  B.  a New  Castle,  Lawrence  Co. 

Weidman,  Grant,  Jr.,  .    .    .  Lebanon,  Lebanon  Co. 

Wright,  Hon.  R.  E.,  .  .   .   .  Allentown,  Lehigh  Co. 

Williams,  Alfred  W Sharon,  Mercer  Co. 

Woods,  Hon.  Joseph  M.,  .   .  Lewistown,  Mifflin  Co. 

West,  William  Kase,  .   .   .  Danville,  Montour  Co. 

WoLVERTON,  S.  P., Sunbury,  Northumberland  Co. 

Walton,  Henry  F.,  .   .   .   .  Philadelphia. 
Waxler,  William  Hall,   .  " 

Wayland,  Francis  L.,  .   .   .  " 

Weimer,  Albert  B.,  .   .   .   .  " 

Wetherill,  Charles,  ...  " 

White,  Elias  H ** 

White,  Richard  P " 

White,  William.  Jr.,   ...  •* 

Williams,  Carroll  R.,    .   .  " 

Williams,  J.  Henry,     ... 
Wintersteen,  a.  H.,     .   .   .  " 

Williams,  James  S,  .   .   .   .  " 

Wiltbank,  William  W.,     .  '* 

Wister,  William  Rotch,    .  " 

Wood,  R.  Francis " 

Woodruff,  Clinto.v  Rogers,         " 

Wilson,  Henry Honesdale,  Wayne  Co, 
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Way,  William  A.,  . 
White,  Hon  J.  W., 
Wilson,  J.  Sharp,  . 
Weaver,  John,    .   . 
Walker,  C.  W.,  .   . 
Williams,  Vin  E.,  . 
Williams,  Smyser, 
Woodcock.  W.  T., 
Waitneight,  Harry  P. 
WiNDLE,  William  S., 
WiLER,  Alfred  Day, 


Young,  James  S.,  .  . 
Yardley,  Robert  M., 
Yerkes.  Hon.  Harman, 


.  Pittsburg. 


If 


.  Beaver, 

.  Philadelphia. 

.  Somerset, 

.  Greensburg, 

.  York. 

.  Hollidaysburg, 

.  Phoenixville, 

.  West  Chester, 

.  Philadelphia. 


Pittsburg. 
Doylestown, 


Beaver  Co. 

Somerset  Co. 
Westmoreland  Co. 
York  Co. 
Blair  Co. 
Chester  Co. 


Bucks  Co. 


(« 
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LIST    OF     BAR    ASSOCIATIONS    IN 

PENNSYLVANIA 

Note — This  list  has  been  compiled  by  the  Secretary  of  the 
Pennsylvania  Bar  Association  from  replies  to  circulars  sent  to  the 
Secretary  of  each  local  Association  as  late  as  September  9,  1896. 
All  Associations  which  are  purely  Library  Associations  are  intended 
to  be  omitted.  In  one  instance,  Berks,  the  officers  for  former  years 
are  given,  as  no  reply  was  obtained  from  the  officers  of  that  Asso- 
ciation. The  Secretary  will  be  indebted  for  information  as  to  any 
omissions  and  for  corrections  and  changes  of  the  names  of  officers. 

NAME  PRESIDENT  SECRETARY 

Pennsylvania  Bar  Asso-    P.  C.  Knox,  Edward  P.  Allinson, 

CIATION.  Pittsburg.  Philadelphia. 

Adams  County  Bar  As-     David  McConaughy,      W.  Clarence  Sheely, 

SOCIATION.  Gettysburg.  Gettysburg. 

Allegheny  County  Bar    Wm.  Scott,  Chas.  W.  Scovell, 

Association.  Pittsburg.  Pittsburg. 

Beaver     County    Law    G.  L.  Ebcrhait,  W.  S.  Morrison, 

Association.  Beaver.  Beaver. 

Berks  County  Bar  As-    Jacob  S.  Livingood,        Dan'l  H.  Wingerd, 

sociation.  Reading.  Reading. 

Blair  County  Bar  As-     Adie  A.  Stevens,  H.  A.  McFadden, 

SOCIATION.  Tyrone.  HolUdaysburg. 

Bradford  County  Bar    D.  A.  Overton,  James  H.  Codding,. 

Association.  Towanda.  Towanda. 

Bucks  County  Bar  As-     Nathan  C.  James,  Henry  Otis  Harris, 

sociation.  Doylestown.  Doylestown. 

Butler  County  Bar  As-     W.  H.  Lusk,  J.  D.  Marshall, 

sociation.  Butler.  Butler. 

Cambria     County    Bar    W.  Horace  Rose,  M.  D.  Kittle. 

Association.  Johnstown.  Ebensburg. 

Centre    County     Bar    John  G.  Love,  W.  F.  Smith, 

Association.  Bellefonte.  Bellefonte. 

Chester  County  Libra-     Wm.  M.  Hayes,  W.  T.  Barber, 

RY  Association.  West  Chester.  West  Chester. 

C1.AR10N    Bar    Associa-     Bernard  J.  Reid,  W.  D.  Bums, 

tion.  Clarion.  Clarion. 
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NAME  PRESIDENT  SECRETARY 

Clearfield  County  Law  Cyrus  Gordon,  B.F.Chase, 

Association.  Clearfield.  Clearfield. 

Columbia   County  Bar  John  G.  Freeze,  George  E.  El  well. 

Association.  Bloomsburg.  Bloomsburg. 

Erie  Law  Association.  Wm  A.  Galbraith,  Henry  E.  Fish, 

Erie.  Eric. 

Forest     Bar     Associa-  Samuel  D.  Irwin,  P.  Monroe  Clark, 

TION.  Tionesta,  Tioncsta. 

Huntingdon     •  County  Wm.  Dorris,  James  S.  Woods, 

Bar  Association.  Huntingdon.  Huntingdon. 

Indiana    County    Bar  J.  N.  Banks,  John  H.  Pearce, 

Association.  Indiana.  Indiana. 

Lackawanna  Law  and  Jos.  H.  Torrey,  Herman  Osthaus, 

Libr  VRY  Association.  Scranton.  Scranlon. 

Lancaster    Bar    Asso-  Hugh  M.  North,  John  W^  Appel, 

CIATION.  Columbia.  Lancaster. 

Lawrence  County  Bar  Malcolm  McConnell,  E.  N.  Baer, 

Association,  Newcastle.  Newcastle. 

Lehigh  County  Bar  As-  Arthur  G.  Dewalt,  Frank  Jacobs, 

sociATiON.  Allentown.  Allenlown. 

Lycoming  Law  Associa-  Henry  C.  Parsons,  Addison  Candor, 

TION.  Williamsport.  Williamsport. 

McKean    County    Bar  Byron  D.  Hamlin,  Geo.  L.  Roberts, 

Association.  Smcthport.  Bradford. 

Montgomery     County  James  Boyd,  Wm.  F.  Dannehower, 

Bar  Association.  Norristown.  Norristown. 

Northampton    County  W.  S.  Kirkpatrick,  Aaron  Goldsmith, 

Bar  Association.  Easton.  Easton. 

Northumberland  W.  H.  Drum,  H.  O.  Knight, 

County  Law  and  Li-  Shamokin.  Sunbury. 
brary  Association. 

Law  Association  of  Joseph  B.  Townsend,  B.  Frank  Clapp, 

Phiijvdelphia.  (Chancellor),  Phila.  Philadelphia, 

Lawyers'  Club  of  Phil-  F.  Carroll  Brewster,  Emanuel  Furth, 

ADELPHIA.  Philadelphia.  Philadelphia, 

Schuylk[ll  County  Bar  Vacant.  Geo.  J.  W^adlinger, 

Association.  Pottsville. 

Snyder  County   Legal  A.  W.  Potter,  Jay  G.  Weiser, 

Association.  Selinsgrovc.  Middlcburg. 
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Susquehanna      County  Wm.  M.  Post,  Hunting  C.  Jcssup, 

Legal  Association.  Montrose.  Montrose. 

« 

Tioga  County  Bar  As-  John  I.  Mitchell,  Robert  K.  Young. 

sociation.  Wellsboro.  Wellsboro. 

Warren    County    Bar  \V.  M.  Lindsey,  E.  H.  Baerschlin» 

Association.  Warren.  Warren. 

Waynesburg  Law  Asso-  J.  B.  Donley,  James  J.  Purman, 

CIATION.  Waynesburg.  Waynesburg. 

Westmorel\ndLawAs  H.  p.  Laird,  W.  S.  Byers, 

SOCIATION.  Greensburg.  Greensburg. 

Wilkes-Barre  Law  and  Alex.  Famham,  Joseph  D.  Koons, 

Library  Association.  Wilkes-Barre.  Wilkes-Barre. 

Wyoming    County    Bar  F.  C.  Ross,  Henry  Harding. 

Association.  Tunkhannock.  Tunkhannock. 


LIST  OF  PRESIDENTS 

NAME  YEAR  ADDRESS 

Hon.  John  W.  Simonton 1895 Harrisburg. 

Samuel  Dickson 1895-1896 Philadelphia. 

P.  C.  Knox 1896-1897 Piitsburg. 


ANNUAL  ADDRESSES 

YEAR  NAME  SUBJECT 

1895  ...  J.  Newton  Fiero  .    .    .    .  "  The  Work  of  the  Bar  Association." 

1896  .    .    .  CoRTLANDT  pARKER  .    .    .  **  Sir  Matthew  Hale." 


PAPERS    READ 

YEAR  NAME  SUBJECT 

1895  .    .    .  Alex.  Simpson,  Jr "The  Local  Bar  Association." 

189s  .    .    .  Geo.  W.  Pepper "Legal  Education." 

1896.    .    .  W.  B.  Rodgers •*  The  Libel  Law." 
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STANDING  COMMITTEES 

Committee  on  Law  Reform 

ALEX.  SIMPSON,  Jr.,  Philadelphia,  Chairman, 

JAMES  S.  YOUNG,  Allegheny. 

Hon.  EDWARD  W.  RIDDLE,  Cumberland. 

JOHN  II.  JORDAN,  Bedford. 

M.  W.  JACOBS,  Dauphin. 

Hon.  NATHANIEL  KWING,  Fayette. 

\V.  U.  HENSEL,  Lancaster. 

HENRY  C.  PARSONS,  Lycoming. 

WALTER  GEORGE  SMITH,  Philadelphia. 

J.  B.  ROBINSON,  Delaware. 

RICHARD  E.  COCHRAN,  York. 

Committee  on  Admissions 

JOHN  DALZELL,  Pittsburg,  Chairman. 
HORACE  RAMSEY  ROSE,  Cambria, 
ALBERT  B.  WEIMER,  Philadelphia. 
WILLIAM  A.  HAYES,  Chester. 
SETH  T.  Mccormick,  Lycoming. 
JAMES  E.  SAYERS,  Green. 
JAMES  SCARLETT,  Montour. 
GEORGE  W.  HEIGES,  York. 
JOHN  W.  WETZEL,  Cumberland. 

Committee  on  Grievances 

CHRISTOPHER  HEYDRICK,  Venango. 
JAMES  II.  REED,  Allegheny. 
Hon.  J.  A.  STRANAHAN,  Dauphin. 
GEORGE  R.  BEDFORD,  Luzerne. 
H.  F.  WALTON,  Philadelphia. 

CO.MMITrEES   ON    LeGAL   EDUCATION   AND   LEGAL   BIOGRAPHY 

One  from  each  Judicial  Distfict. 

1st.  Philadelphia,        Legal  Education,  GEO.  WHARTON  PEPPER. 

Legal   Biography,  HAMPTON  L.  CARSON,    Chair- 
man. 
ad.  Lancaster,  L.  Ed.     CHARLES  L  LANDIS,  Lancaster. 

L.  Biog.  WM.  A.  ATLEE. 
3d.  Xorthamptou,       L.  Ed.     Hon.  WM.  S.  KIRKPATRICK,  Easton. 

L.  Biog.  WM.  C.  LOOS,  Bethlehem. 
4th.    Tioga.  L.Ed.     (Xoraemler) 

L.  Biog.  (No  member.) 
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5th.  Allegheny ^ 


6th.  Erie, 


7th.  Bucks, 


L.  Ed.    GEORGE  W.  GUTHRIE,  Pittsburg. 

L.  Biog.  CHAS.  P.  ORR,  Pittsburg. 

L.  Ed.    J.  M.  FORCE,  Erie. 

L.  Biog.  E.  L.  WHITTLESEY,  Eric. 

L.  Ed.     HENRY  LEAR,  Doylestown. 

L.  Biog.  ROBERT  M.  YARDLEY,  Doylestown. 

8th.  Northumberland,     L.  Ed.     Hon.  C.  R.  SAVIDGE,  Sunbury. 

L.  Biog.  CHARLES  M.  CLEMENT,  Sunbury. 

L.  Ed.    WM.  TRICK  ETT,  Carlisle. 

L.  Biog.  J.  M.  WEAKLEY,  Carlisle. 

L.  Ed.     Hon.  EDWARD  E.  ROBBIN,  Grcensburg. 

L.  Biog.  (No  other  member.) 

L.  Ed.    SIDNEY  R.  MINER,  Wilkesbarre. 

L  .Biog.  GEORGE  B.  KULP,  Wilkesbarre. 

L.Ed.     ROBERT    SNODGRASS,    Harrisburg, 
Chairman, 

L.  Biog.  GEO.  KUNKEL,  Harrisburg. 

L.  Ed.    JAMES  E.  SAYERS,  Waynesburg. 

L.  Hiog.  DANIKL  S.  WALTON,  Waynesburg. 

L.  Ed.     WM.  H.  PLAYFORD.  Uniontown. 

L.  Biog.  R.  H.  LINDSEY,  Uniontown. 

L.  Ed.     R.  T.  CORNWELL. 

L.  Biog.  JAMES  MONAGHAN. 

L.  Ed.     ALEX.  KING,  Bedford,  Pa. 
Somerset,  L.  Biog.  JAMES  L.  PUGH,  Somerset,  Pa. 
17th.  Union  and  Snyder,!..  Ed.      ALFRED  HAYS,  Lewisburg. 

L.  Biog.  FREDERICK  E.  BOWERS,  Middlcburg. 

L.  Ed.     JAMES  T.  MOFFET,  Clarion. 

L.  Biog.  (No  other  member). 

L.  Ed.     GEORGE.  S.  SCHMIDT,  York. 

L.  Biog.  DANIEL  K.  TRIMMER,  York. 

L.  Ed.     WM.  McK.  WILLIAMSON,  Huntingdon. 
and  Mifflin.  L.  Biog.  T.  M.  UTTLEY,  Lewistown. 
aist.  Schuylkill,  L.  Ed.    JOSEPH  W.  MOYER,  PottsviUe. 

L.  Biog.  E.  P.  LEUSCHNER,  Pottsvillc. 
aad.   Wayne  ami  Pike,   L.Ed.     Hon.  HENRY  WILSON,  Honesdale. 

L.  Biog.  J.  H.  VAN  ETTEy,  Milford. 
aad.  Berks,  L.  Ed.     LOUIS  RICHARDS,  Reading. 

L.  Biog.  D.  NICHOLAS  SCHAEFFER,  Reading. 
a4th.  Blair,  L.  Ed.     AUGUSTUS  V.  DIVELY,  Altoona. 

L.  Biog.  J.  H.  CRAIG,  Altoona. 
25th.   Clinton,  Cameron  L.  Ed.     Hon.  J.  C.  JOHNSON,  Emporium. 

and  Elk,         L.  Biog.  H.  T.  HARVEY,  Lock  Haven. 
a6th.  Columbia  and       L.  Ed.     WM.  KASE  WEST,  Danville. 

Montour,  L.  Biog.  J  NO.  G.  FREEZE,  Bloomsburg. 
a7th.   Washington,  L.  Ed.     Hon.  J.  A.  McILVAINE,  Washington. 

L.  Biog.  J.  M.  BRADER,  Washington. 


9th.  Cumberland, 

xoth.  Westmoreland, 

xxth.  Luzerne, 

zath.  Dauphin, 

X3th.  Greene, 

Z4th.  Fayette, 

X5th.  Chester, 

z6th.  Bedford  and 


z8th.  Clarion, 
19th.    York, 


20th.  Hutitingdon 
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aSth.    Venaptgo,  L.  Ed.     Hon.    JAMES     DENTON     HANCOCK, 

Franklin. 

h.  Biog.  J.  H.  OSMER,  Franklin. 
29th.  Lycoming,  L.  Ed.     JOHN  J.  METZGER,  Williamsport. 

L.  Biog.  C.  La  RUE  MUNSON,  Williamsport. 
30th.  Craivford,  L.  Ed.     OTTO  KOHLER,  Mcadville. 

L.  Biog.  Hon.  PEARSON  CHURCH,  MeadWlle. 
31st.  Lehigh,  L.  Ed.     JAMES  B.  DESHLER,  AUentown. 

L.  Biog.  ROBERT  E.  WRIGHT,  Allentown. 
3ad.  Delaware,  L.  Ed.     GEO.  E.  DARLINGTON,  Media. 

L.  Biog.  WARD  R.  BLISS,  Chester. 
33d.  Armstrong,  L.  Ed.     MIKVEN  F.  LEASDON.  Kiltanning. 

L.  Biog.  ORR  BUFFI NGTON,  Kittanning. 
34th.  Susquehanna,         L.  Ed.     (No  member.) 

L.  Biog.  (No  member.,' 
35th.  Mercer,  L.  Ed.     A.  A.  GORDON,  Mercer. 

L.  Biog.  ALFRED  \\\  WILLIAMS,  Sharon. 
36th.  Beaver,  L.  Ed.     FRANK  H.  LAIRD,  Beaver. 

L.  Biog.  W.  S.  MOORE,  Beaver. 
37tb.    Warren  ami         L.  Ed.    SAMUEL  T.  NEILL,  WVren. 

Foresf,    L.  Biog.  WATSON  D.  HINCKLEY,  Warren. 
38th.  Montgomery,  L.  Ed.     F.  G.  HOBSON,  Norrislown. 

L.  Biog.  MONTGOMERY  EVANS,  Norristown. 
39th.  Franklin,  L.  Ed.     Hon.  D.  WATSON  ROWE,  Chambersburg. 

L.  Biog.  W^  UREWER,  Chambersburg. 
40th.  Iiuiiana,  L.  Ed.    J  NO.  P.  ELK  IN,  Indiana. 

L.  Biog.  J.  WOOD  CLARK,  Indiana. 
41st.  Juniata  and  L.  Ed.     Hon.  JEREMIAH  LYONS,  Mifflintown. 

Perry,  L.  Biog.  W'M.  N.  SEIBERT,  New  Bloomfield. 
4ad.  Bradford,  L.  Ed.     DELOS  ROCKWELL,  Troy. 

L.  Biog.  WM.  MAXWELL,  Towanda. 
43d.  Carbon  and  L.  Ed.     FRED.  BERTOLETTE,  Mauch  Chunk. 

Monroe,  L.  Biog.  JOHN  B.  STORM,  Stroudsburg. 
44th.  Wyoming  and       L.  Ed.    JAMES  W.  PYATT,  Tunkhannock. 

Sullivan,  L.  Biog.  CHARLES  E.  TERRY,  Tunkhannock. 
45th.  I^ackawanna,        L.  Ed.     Hon.  L.  A.  WATRES,  Scranton. 

L.  Biog.  WM.  A.  WILCOX,  Scranton, 
46th.  Clearfield,  L.  Ed.     Hon.  DAVID  L.  KREBS,  Clearfield. 

L.  Biog.  ROLAND  D.  SWOOPE,  Curwcnsvilie 
47th.  Cambria,  L.  Ed.     EDWARD  L.  McNEELIS,  Johnstown. 

L.  Biog.  AUGUSTINE  V.  BARKER,  Ebensburg. 
48tb.  McKcan  and        L.  Ed.     Hon.  A.  G.  OLMSTED,  Couderspoit. 

Potter,  L.  Biog.  J.  NEWTON  PECK,  Coudersport. 
49th.  Centre,  L.  Ed.    A.  O.  FURST,  Bellefonle.    . 

L.  Biog.  ELLIS  L.  ORVIS,  Bellefonte. 
50th.  Butler,  L.  Ed.     Hon.  JNO.  M.  GREER,  Butler. 

L.  Biog.  J.  C.  VANDERLIN,  Butler. 
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51  St.  Adams  and 

L,  Ed. 

Fulton^ 

L.  Biog. 

52d.  Lebanon^ 

L.  Ed. 

L.  Biog. 

53d.  Lawrence, 

L.  Ed. 

L.  Biog. 

54th.  Jefferson, 

L.  Ed. 

L.  Biog. 

W.  SCOTT   ALEXANDER,   McConnells- 

burg. 
(No  member.) 

HOWARD  C.  SHIRK,  Lebanon. 
GEORGE  B.  SCilOCK,  Lebanon. 
Hon.  AARON  L.  HAZEN,  New  Casile. 
J.  NORMAN  MARTIN,  New  Castle. 
HON.  JOHN  W.  REED,  Brookville. 
GEORGE  W.  MEANS,  Brookville. 
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OFFICERS  FOR  YEAR  1896.ZS97 

President 
P.  C.  KNOX Piltiburg. 

Vice-Presidents 

RICHARD  L.  ASH  HURST, •  Philadelphia. 

Hon.  AUGUSTUS  S.  LANDIS, Blair. 

A.  D.  BOYD, Faycite. 

GEORGE  F.  BAER, Berks. 

WILLIAM  N.  SEIBERT Perry. 

Secretary 
EDWARD  P.  ALLINSON,  .    .    726  Drcxel  Building,  Philadelphia. 

Treasurer 
WILLIAM  PENN  LLOYD, Mechanicsburg. 

Executive  Committee 

EDWARD  J.  FOX, Northampton. 

J.  B.  COLAHAN,  Jr., Philadelphia. 

HENRY  BUDD, Philadelphia. 

JOHN  HOUSTON  MERRILL, Philadelphia. 

ALVIN  EVANS, Cambria. 

PAUL  H.  GAITHER Westmoreland. 

THOMAS  PATTERSON, Allegheny. 

JOHN  G.  READING, Lycoming. 

LOUIS  W.  HALL, Dauphin. 

RODNEY  A.  MERCUR, Bradford. 

SAMUEL  A.  DAVENPORT, Erie. 

JAMES  I.  BROWNSON,  Jr., Washington. 

SMITH  V.  WILSON, Clearfield. 

CHARLES  II.  NOYES, Warren. 

FRANCIS  J.  KOOSER, Somerset. 

J.  FRANK  E.  HAUSE Chester. 

LEMUEL  AMERMAN Lackawanna, 

HENRY  W.  PALMER, Luzerne. 

CHAS..G.  BROWN Huntingdon. 

ANDREW  A.  LEISER, Union. 
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INDEX 

PACB 

Act  Relating  to  Appeals, 62       78 

Act  Relating  to  Legislative  Commissioners, 73       92 

Act  Relating  to  WritF, 76     114 

Address — 

Annual,  List  of 747 

President,  at  Bedford, I 

Rodgers,  \ym.  B., 173 

Parker,  Hon.  Corllandt, 191 

Annual  Address — 

List  of 747 

Sir  Matthew  Hale,  The  Lawyer's  Best  Exemplar,  by  Hon.  Cort- 

landt  Parker,  of  New  Jersey, 191 

Appeals,  Act  Relating  to 78 

Arbitration,  International — 

Resolution  Approving,  by  Hon.  John  B.  McPherson, 218 

Banquet — 

List  of  Toasts, T  .    .    .      225 

Bar  Associations  of  Pennsylvania,  List  of 745 

Budd,  Henry — 

Opens  Debate  on  Proposed  Libel  Law,      181 

By-Laws — 

Amendment  to  Art.  II,  Js.  4.  5,  and  7, 217 

Text  in  full  of, , 691 

Committees — 

List  of  Standing, 748 

Reports  of  Committees,  See  Reports. 

Congress  Hall,  Philadelphia, 227 

Constitutional  Restraints  upon  the  Power  and  Procedure  of  the  Legis- 
lature of  Pennsylvania,  by  Samuel  Dickson,       I 

Dickson,  Samuel — 

President's  Address,      i 

Equity  Fee  Bill, 504 
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Executive  Committee — 

Report  of 36 

Nomination  and  Election  of 216, 223 

Finances  of  Pennsylvania,  1 838-1843, 251 

Hale,  Sir  Matthew- 
Address  by  Hon.  Cortlandt  Parker, 191 

Illustrations — 

Bar  Association 721 

Dickson,  Samuel,  President, I 

Parker,  Hon.  Cortlandt, 191 

Rodgers,  William  B ! 175 

City  Hall,  1791, 121 

City  Hall  (old) 126 

Congress  Hall,  1790, 231 

Congress  Hall,  1798, 236 

Congress  Hall,  1855, 242 

Congress  Hall,  1895, 227 

Lafayette's  Arrival  at  Independance  Hall,  1824, 238 

State  House,  1796, 233 

State  House  and  Congress  Hall, 240 

State  House  and  Congress  Hall, 235 

Knox,  P.  C. — 

Nomination  and  Election  as  President, 220 

Remarks  on  taking  Chair, 221 

Law  Reform  Committee — 

Report  of, 47 

Discussion  of  Acts  recommended  by, 78 

Compilation  of   Rules  of  Courts  of  Common    Pleas  in  Penn- 
sylvania,        281 

Legal  Biography  and  Historj* — 

Report  of  Committee 121 

Congress  Hall,  Philadelphia, 227 

Legal  Education — 

Report  of  Committee, 128 

Discussion  of  the  Report, 154 

Legislative  Commissioners,  Act  Relating  to,      9a 

Libel  Law  as  Proposed  by  Editors'  Association — 

Paper  on,  by  William  B.  Rodgers, 173 

Discussion  of, 180 
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Papers  Read,  List  of 747 

Members — 

Alphabetical  List, 727 

List  of,  by  Counties, 700 

Registered  at  Bedford, 721 


Officei 

For  1896-1897,  List  of, 752 

Nomination  and  Election  of 220 

Parker,  Cortlandt — 

Annual  Address  by, 191 

Elected  an  Honorary  Member, 214 

Pennsylvania  Finances,  1838-1843 — 

Report  of  Legislative  Commitee, 251 

Pennypacker,  Hon.  S.  W. — 

Address  on  Congress  Hall,  .    , 227 

Pepper,  George  Wharton — 

Remarks  made  in  support  of  the  Sub  Committee  on  Curriculum,  154 

President — 

Annual  Address,  by  Samuel  Dickson, i 

List  of 747 

Nomination  of  P.  C.  Knox, 220 

Election  of  P.  C.  Knox, 221 

Remarks  by  P.  C.  Knox  on  taking  the  chair, 221 

Proposed  Acts  Referred  to  in  Report  of  Committee  on  Law  Reform — 

1.  Regulating  the  Practice,  Bail  Costs  and  Fees  on  Appeals  to 

the  Supreme  Court  and  Superior  Court,      62 

2.  Providing  for  the  Appointment  and  Payment  of  Legislative 

Commissions,  Prescribing  their  Duties,  and  the  Duties  of 

the  Legislature  in  Reference  to  Proposed  Legislation,      ,    .  73 

3.  Regulating  the  Form,  Service  and  Return  of  Process,  etc.,    .  76 

Reports — 

Executive  Committee, 36 

Treasurer, 44 

Adpaissions, 47 

"  Law  Reform,      47 

Legal  Biography, 121 

Legal  Education, 128 

Report  of  Sub-Committee  on  Curriculum, 130 

Committee  on  Nominations, 215 
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Rodgers,  W.  IJ. — 

Address  on  Proposed  Libel  Law, 173 

Discussion  of  this  Address, x8i 

Rules  of  Courts  of  Common  Pleas  of  Pennsylvania — 

Compilation  and  Analysis  by  Alex.  Simpson,  Jr.,  of  Philadelphia,      281 

Secretary — Edw.  P.  Allinson — 

Report  of, 36 

Election  of, 223 

Sessions  at  Bedford — 

Morning  Meeting,  July  8, I 

Afternoon  Meeting,  July  8,      78 

Evening  Meeting,  July  8, 121 

Morning  Meeting,  July  9, 190 

Afternoon  Meeting,  July  9, 218 

Evening  (Banquet),  July  9, 225 

Service  of  Process,  Act  Relating  to,    .    ■ 76 

Discussion  of  this  Act, 1x4 

Simpson,  Alex.,  Jr. — 

Compilation  and  Analysis  of  Rules  of  Courts  of  Commoa  Pleas, 
compiled  as  Chairman  of  Com^iittee  on  Law  Reform,  and 
as  Supplemental  !•  Report  of  that  Committee, 2S1 

Treasurer — Hon.  Wm.  Penn   Lloyd — 

Report  of, 44 

Election  of, 222 

Audit  of  Accounts, 224 


( 
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